Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


n ,  1 1  s 


The  Lands 


of  the 


Five  Civilized  Tribes 


A  Treatise  Upon  the  Law  Applicable  to  the  Lands  of 
the  Five  Civilized  Tribes  in  Oklahoma 

with  a 

Compilation  of  all  Treaties,  Federal  Acts,  Laws  of  Arkan- 
sas and  of  the  Several  Tribes  Relating  Thereto 

together  with  the 

Rules  and  Regulations  Prescribed  by  the  Secretary  of  the 
Interior  Governing  the  Sale  of  Tribal  Lands,  the 
Leasing  and  Sale  of  Alloted  Lands  and 
the  Removal  of  Restrictions. 


By 
LAWRENCE  MILLS 

of  the  Oklahoma  City,  Okla.,  Bar 


1919 

The  F.  H.  Thomsis  Lzw  Book  Con\pauv 
St  Louis,  Mo. 


I     THt  ti\i\'l  V.'   .V     I 
PUBLIC  LIKA-' 


Cop»riBht.  i»» 
LAWRENCE  MILLS 


PREFACE 

The  lands  of  each  of  the  Five  Civilized  Tribes  were  allotted 
and  distributed  to  the  members  thereof  in  pursuance  of  acts 
and  treaties  applicable  only  to  that  tribe.    The  manner  of  af- 
fecting the  change  from  tribal  to  individual    ownership    in 
each  of  the  tribes  was  the  same,  and  the  laws  and  agreements 
I    designed  to  acx»om'plish  that  end  were  substantially  alike  in 
all  of  the  tribes.    But  while  these  laws   and   treaties,   when 
viewed  as  a  whole,  were  suibstantially  alike,  they  were,  in  many 
details,  fundamentally  dissimilar,  which  had  led  to  a  great  di- 
versity of  legal  effects.    Many  of  the  difBculties  and  complex- 
ities involving  the  subject  of  Indian  land  law  is  due  to  the 
failure  to  observe  these  differences. 
*        From  the  involved  nature  of  the  subject  and  the  number  of 
the  different  sets  of  laws  and  treaties,  the  difficulties  in  the 
way  of  a  suitable  classification  are  almost  insurmountable  and 
I  can  hope  only  that  I  have  approximately  succeeded  in  that 
*  respect.    The  Acts  of  April  26, 1906  and  May  27,  1908  applied 
■tjo  the  members  of  all  of  the  tribes,  and  were  very  far  reaching 
in  their  effects  upon  the  restrictions  on  alienation  upon  inher- 
^  ited  and  allotted  lands  respectively.  I  have,  therefore,  adopted 
the  Act  of  April  26,  1906,  as  the  point  at  which  the  laws  ap- 
plicable to  the  particular  tribe,  governing  the  alienation  of  the 
.   inherited  lands  in  that  tribe,  merged  into  the  general  legisla- 
'    tion  of  Congress  that  applied  to  all  of  the  tribes;  and,  simi- 
•^   larly,  the  Act  of  May  27,  1908,  as  the  point  of  confluence  in 
^    the  case  of  allotted  lands.    In  the  arrangement  which  I  have 
C   followed  I  have  undertaken  to  show  the  restrictions  that  ap- 
plied to  the  lands  of  each  tribe,  under  its  allotment  agreements, 
and  the  status,  in  regard  to  alienation,  of  the   inherited   and 
allotted  lands,  respectively,  at  the  time  of  the  passage  of  those 
acts.    I  have  then  endeavored  to  show  the  effect  oi  l\vo^^  wcv^ 
other  Bct8  upon  the  restrictions  imposed  under  Wve  ot\^vcv^ 
agreemenis.     Under  this  classification,  eacYi  It\\>^  \\^^    ^^^^ 
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treated  separately  from  the  passage  of  the  Curtis  Act  t«  the 
Acts  of  April  26,  1906  and  May  27,  1908,  and  thereafter  has 
been  treated  t<^ether. 

I  have  not  undertaken  to  discuss  the  land  laws  of  Oklaho- 
ma, generally,  birt  have  confined  myself  to  a  consid«ratioii  of 
the  particulars  wherein  the  laws  applicable  to  the  lands  of  the 
members  of  the  Five  Civilized  Tribes,  departed  from  those 
governing  the  lands  of  the  non-tribal  citizens.  In  part  two 
will  be  found  all  of  the  Federal  acts  and  treaties,  the  laws  of 
Arkansas  and  of  the  several  tribes,  applicable  to  the  subject, 
together  with  the  Probate  Rules.  Part  throe  contains  all  of 
the  rule  and  regulations  promulgated  by  the  Secretary  of  the 
Interior  under  authority  of  the  several  acts  of  Congress. 
Lawrence  Mills. 

Oklahoma  City,  Okla.,  March  14, 1919. 
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Arkansas  Law  of  Wills. 

Devise  An  Alienation. 
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CHAPTER    XXXIV. 


CHAMPERTY. 


}  309.    Champerty. 


§  309.    (Jhamperty.— Sections  2259  and  2260  of  the   Re- 
vised Statutes  of  1910  provide : 

CHAPTER    XXXV. 

ACT  MARCH  1,  1889. 

An  Act  establishing  a  United  States  Court  in  the  Indian 
Territory.     (25  Stat.  783.) 

f  310.    Establiflhing  United  States  Court. 

311.  Jurisdiction  of  United  States  Court. 

312.  Certain  Criminal  Laws  Not  Applicable  to  Indians. 
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ACT  MAY  2,  1890. 

An  Act  to  provide  a  temporary  government  for  the  Terri- 
tory of  Oklahoma,  to  enlarge  the  jurisdiction  of  the 
United  States  Courts  in  the  Indian  Territory,  and 
for  other  purposes.     (26  Stat.  81.) 

[1313.  Jurisdiction  of  United  States  Courts. 

314.  Judicial  Divisions. 

315.  Venue. 
311.  Jurisdiction  of  Indian  Tribunals. 

317.  Certain  Laws  of  Arkansas  Put  in  Force. 

318.  Attachments  and  Executions. 
^9.  Jurisdiction  of  Indian  Courts. 
320.  Making  Arkansas  Laiws  Applicable. 
^  Criminal  Laws. 

322.  Concurrent  Jurisdiction. 

323.  Jurisdiction   of  Controversies   Between   Citizens  and  l^^oxv- 
dtlxens. 
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324.  Lotteries. 

325.  Gierke  to  Issue  Mania«e  Licenaes — Ex-officio  Recorder. 

326.  Marriages  According  to  Indian  Laws. 

327.  United  States  Connnlealonera. 

328.  Constablee. 

329.  PrellmtDary  Examinations. 

330.  EJxtradltlon. 

331.  Appeals  and  Writs  of  E^ror. 

332.  Indians  May  Become  Citizens  of  the  United  States. 
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ACT  MARCH  3,  1H9H. 

Ghapt.  209. — An  Act  making  appropriations  for  current 
and  contingent  expenses  and  fulfilling  treaty  stipn- 
lations  with  Indian  tribes,  for  fiscal  year  ending 
June  thirtieth,  eighteen  hundred  and  ninety-foor. 
(27  Stat.  fcll2.} 

C  333.  Consent  oT  United  States  to  Allotment. 

334.  Commission  to  Five  Civilized  Tribes. 

33E.  Duties  of  Commission, 

336.  Sovereignty  of  United  States  Not  Waived. 

CHAPTER    XXXVIII.  j 

ACT  MAROH  1,  1895. 

Chapt.  145. — ^An  Act  to  provide  for  the  appointment  of  ad- 
ditional judges  of  the  United  States  Court  in  the 
Indian    Territory,    and    for    other    purposes.      (2ft 

Stat.  693.) 

S  337.  Three  Judicial  Divisions  Created. 

338.  Additional  Judges  Appointed. 

339.  Venue. 

340.  Jurisdiction  of  United  States  Courts. 

341.  No  Prior  Acts  Repealed. 
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ACT  JUNE  10,  1896. 

Chap.  898— An  Act  making^  appropriations  for  current  and 
contingent  expenses  of  the  Indian  Department  and 
fulfilling  treaty  stipulations  with  various  Indian 
tribes  for  the  fiscal  year  ending  June  thirtieth,  eight- 
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I  341  Commission  to  Hear  Applications  for  EInrollment. 

343.  Existing  Rolls  Confirmed. 

341  Commission  to  Issue  Process,  etc. 

345.  Commission  to  Make  Roll  of  Citizens. 

341  Commission  to  Make  Roll  of  Freedmen. 
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Indian  tribes  for  the  fiscal  year  ending  June  thir- 
tieth, eighteen  hundred  and  ninety-eight,  and  for 
other  purposes.    (30  Stat.  62.) 
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351.  Treaty  to  Suspend  Act. 
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353.  Acts,  Ordinances,  etc.,  of  Indian  Nations  Subject  to  Disap- 

proval. 

354.  Additional  Judge  Appointed. 

355.  Survey. 
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ACT  JUNE  28,  1898. 
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Indian  Territory,  and  for  other  purpOBes.  (30  Stai. 
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378.  Deeds  to  Town  Lote. 

379.  Lots  Reserved  for  Coal  Miners. 

380.  Rents.  Royalties,  etc.,  to  Belong  to  Tribe. 

381.  Only  l,and  Intended  For  Allotment  to  Be  Enclosed. 

382.  Penalty. 

383.  Per  Capita  Payment  to  Be  Made  by  Officer  ol  United  SUtes. 
3S4.  Commission  to  Employ  Assistants. 

38G.  Cberohee  Roll  of  1880  Confirmed. 

3S6.  Roll  oF  Cherokee  Freedmen. 

387.  Rolls  of  Other  Tribes. 

388.  Identity  of  MIbbUbIppI  Choctaws, 

389.  Roll  of  Creek  Freedmen. 
390.  Roll  or  Choctaw  Freedmen. 
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391.  Roll  of  Chickasaw  Free4inen. 

392.  Citizenship  in  More  Than  One  Tribe. 
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CHEROKEE  ALLOTMENT  AGREEMENT. 

Chap.  1375. — An  Act  to  provide  for  the  allotment  of  the 
lands  of  the  Cherokee  Nation,  for  the  disposition  of 
town  sites  therein,  and  for  other  purposes.  (Approved 
July  1,  1902;  Ratified  August  7,  1902.)  (32  Stat, 
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407.  Definition  of  "Principal  Chief,"  "Chief  Executive." 

408.  "Dawes  Commission,"  "Commission.' 

409.  Definition  of  "minor." 

410.  Definition  of  "AUotUble  Land.' 

411.  Definition  of  "Select." 

412.  Definition  of  "Member,"  "Members,"  "Citizen,"  "Citizens." 

413.  Masculine  Includes  Feminine. 

414.  Appraisement  of  Land. 

415.  Appraisement  by  Commission. 
41B.  Allotment  Elqual  to  110  Acres. 

417.  10  Acres  Smallest  Legal  Subdivision. 

418.  Homestead — Restrictions. 

419.  Lands  Inalienable  for  Five  Years. 

420.  Surplus  Alienable  in  Five  Years. 

421.  Selection  by  CkmimiBBion, 
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423.  Unlawful  to  Enclose  More  Than  110  Acres. 

424.  Penaltr. 

42G.  Death  Prior  to  Selection. 

128.  Alloliuen    Certificate  Conclusive. 

427.  JuriHdictlon  of  ComrolBston  Ov«r  Allotment  Bzclnalve. 

128.  Del  a  wares. 
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130.  Roll  as  of  Sept.  1.  19DZ. 

431.  Blnrollment. 

432.  Rolls  Hade  In  Compliance  With  Cnrtls  Act,  etc. 

433.  No  Enrolled  Member  of  Other  Tribe  Blntltled. 

434.  Approval  of  rolls  by  Secretary  of  Interior. 

135.  Enrollment  of  Children  Bom  Subsequent  to  Sept.  1,  1902. 
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457.  Vacancy  In  ComnilBslon 

458.  Payment  of  Purchase  Price. 
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460.  Lots  (or  Court  Houses,  Etc. 

461.  Patents. 

462.  Conveyaoces  to  be  Approved. 
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CHOCTAW-CHICKASAW   ORIGINAL 

AGREEMENT. 

Chap.  517.    Adopted  June  28, 1898 ;  Ratified  August  24,  1898. 
(30  Stat.  495.) 

i  479.    Parties  to  Agreement. 

480.  Allotments  Equal  in  Value. 

481.  Coal  and  Asphalt  Reserved. 

482.  Allotments  of  FYeedmen  Deducted. 

483.  Preedmen,  40  Acres  Each. 
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485.  Preference  Right  of  Allotment. 

486.  Restrictions  Upon  Alienation. 

487.  Contracts — Leases. 
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*89.   Patents. 
<)0.   Railroads. 
*W.   Townsites. 

*W.   Failure  of  Owner  of  Improvements  to  Purchase. 
*^3.   Sale  at  Public  Auction. 
*^*-   Payments,  How  Made. 
*55.   Unsold  Lots  Not  Taxable. 
*86.  Townaite  Money  to  be  Divided  Equally. 
4S7.  Laws  and  Ordinances. 
tt8.   Cemeteries. 
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600.  Disposition  of  Reserved  Lands. 

601.  Lota  Reserved  tor  Churdies,  etc. 
608.  Coal  and  Asphalt,  Common  Property. 

603.  Jurisdiction  Conferred  on  United  States  Courts. 

604.  Certain  Acts  and  Ordinances  Not  Effective  Unless 
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GOg.  United  States  Cltixenslilp. 

GIO.  LckDds  In  Uississlppl. 


OHAPTES    XLIV. 

CHOt'TAW-UHIOKASAW  SUPPLEMENTS' 
AGREEMENT. 

Chap.  13^. — An  Act  to  ratify  and  confirm  an  aj 
with  the  Ghoctaw  and  Chickasaw  tribes  of 
and  for  other  purposes.  Adopted  July  1,  1! 
fied  September  25,  1902.     (32  Stat.  641.) 

I  511.    Parties  to  Agreement. 

612,  Dennltion  "Nations"  and  "Tribes." 
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630.  Excessive  Holding  Prohibited. 
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^8.  Additional  Acreage. 
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562.  Townsite  Commissions. 

563.  Deeds  to  Town  Lots. 
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Patents  to  be  Recorded. 

SectloQ  3  of  CurtlB  Act  Repealed. 

Supplemental  Agreement  Supercedes  Curtis  Act  and  At 

Agreement. 
Allotment  Controverales. 
Selection  of  Allotments  tor  Minora,  Htc. 
No  Contest  After  Nine  MontbB. 
Per  Capita  Payments. 
Agreement  Binding  When  Ratified. 
Canvass  ol  Votes. 


CHAPTEB    XLT. 

ORIGINAL  CREEK  ALLOTMENT  AGREEMENT. 

Chap.  676. — An  Act  to  ratify  and  confirm  an  agreenu 
with  the  Muscogee  or  Creek  tribe  of  Indiani,  a: 
for  other  purposes.  Approved  March  3,  1901;  ra 
fied  May  25,  1901.     (31  Stat.  861.) 

S  585.  Preamble. 

586.  Parties  to  Agreement 

687.  DeSnltlonfl. 

588.  Allottable  Lands  to  be  Appraised. 
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695.  Homestead^Restrlctlons. 

696.  Homestead  for  Use  of  Heirs  Born  Subsequent  to  Ratlflcttk 
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699.  TownHites. 
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607.  Home  at  One-halt  Appraised  Value. 

608.  Unimproved  Lots. 
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INTRODUCTION 

{  1.    Indian  Territory. 
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§  1.    Indian  Territory. — At  the  time  of  the  removal  of 
the  tribes  known  as  the  Five  Civilized  Tribes  from  their 
lomes  east  of  the  Mississippi  to  the  Indian  Territory,  that 
fountry  was  intended  as  the  permanent  abiding  place  of 
«Ueh  tribes,   where    as   self   governing   communities,   they 
Aonld  be  free  to  enjoy  their  own  tribal  laws  and  customs 
forever,  free  from  the  interference    or    encroachment    of 
*ie  whites.     By   the   treaty  with   the   Cherokees   of  May 
h  1828,  the  United  States  guaranteed  that  their  permanent 
*ome  west  of  the  Mississippi  **  shall  never,  in  all  future 
ime,   be   embarrassed  by  having  extended  around   it  the  i 
ijies,  or  placed  over  it  the  jurisdiction  of  a  Territory  or 
'tate,  nor  be  pressed  upon  by  the  extension,  in  any  way,  ^ 
f  any  of  the  limits  of  any  existing  Territory  or  State," 
dd  practically  the  same  guarantee  was  reaffirmed  in  the 
reaty    of   December   29,    1835.     By    the   treaty   with   the 
loctaws  of  September  27,  1830,  the  United  States  granted 
tt  the    C'hoetaws   exclusive   jurisdiction   and   self   govern- 
iient   over  the   persons   and  property  of  the   nation,   and 
tipulated  **that  no  part  of  the  land  granted  them  should 
ver  be   embraced   in   any  Territory  or  State."     And   by 
reaty  with  the  Chickasaws  of  May  24,  1834,  the  govern- 
ient   consented   to   protect   the   tribes   in   this   new   home 
Igainst  any  other  tribes  and  from  the  whites,  and  agreed  ' 
b  keep  them  without  the  limits  of  any  State  or  Territory. 
^  Article  14  of  the  treaty  of  March  24,  1832,  the  Creeks 
rerc  guaranteed  *'that  no  State  or  Territory  should  ever 
ive  a  right  to  pass  laws  for  the  government  of  said  Ixv- 
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dianB,  but  that  they  should  be  allowed  to  govern  them- 
selves, etc."  And  by  joint  treaty  with  the  Creeks  and 
Seminoles  of  August  7,  IfSfi,  it  was  provided  that  no  St»to 
or  Territory'  should  ever  pass  laws  for  said  tribes,  and 
that  no  portion  of  their  lands  should  ever  be  embraced  « 
included  in  a  State  or  Territory. 

During  the   Civil   War,  the  Creeks  on  the  10th  day  rf 
July,  the   ChoetawM  and- Ohiekasaws  on   the  12th   day  rf 
July,   the   Seniinnles   on   the   1st  day   of  August   and  1 
Cherokees  on  the  7th  day  of  October,  1861,  entered  ii 
treaties  with  the  Confederate  States.     As  a  result  of  Bt 
action  by  the  respective  tribes,  the  President  of  the  Unil 
I  States  was  by  the  Act  of  July  5,  1862,  authorized  to  < 
,'  elare  all   treaties  existing  between  the  United  States  i 
said  tribes  to  lie  abrogated,  if  in  his  opinion  it  could 
done  consistently  with  good  faith  and  legal  and  nation 
obligations. 

After  the  conehisinn  of  the  war,  the  gavemment  set) 
to  have  adopted  the  jKilioy  of  forming  a  federalized  tet 
torial  govcrnnieni  of  delegated  powers  somewhat  simil 
to  the  government  of  the  United  States,  comprising  all 
the  tribes  which  then  occupied  or  might  be  removed  to  t 
Indian  Territory.  A  commission  was  appointed  to  mi 
new  treaties  with  the  tribes,  upon  the  basis  of  several  a 
ditions,  one  of  which  was  that  "it  is  the  policy  of  the  gl 
ernnieni,  unless  other  arrangements  be  made,  that  all  i 
nations  and  tribes  in  the  Indian  Territory  be  formed  b 
one  consolidated  government  after  the  plan  proposed 
the  Senate  of  the  United  Stales  in  a  bill  for  organizing  1 
Indian  Territory." 

\ew   lienties   wpie   e(nicluded   with   each   of   the 
dnring  lS(i(i,  whereby  the  terms  of  former  treaties,  not 
consistent   wilh    the   terms   of   the   treaties   then   ado) 
were  reaftinned.     Kacb,  however,  was  compelled  to 
certain  rights  iipini  Iheir  former  slaves,  and  to  agree  to 
establishmcnl  t.f  a  United  States  Court  in  the  Indian 
ritorj-. 
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For  the  purpose  of  carrying  out  the  plan  for  a  federated 
Indian  government*  certain  identical  provisions  were   in- 
serted in  each  treaty.    It  was  provided  that  a  census  should 
be  taken  of  each  tribe,  and  that  a  General  Council  con- 
sisting of  delegates  elected  by  each  tribe,  resident  within 
the  Indian  Territory",  might  be  convened  annually  "which 
Council  shall  organize  in  such  manner  and  possess  such 
powers  as  are  hereinafter  described.*'    The  authority  dele- 
gated to  the  Greneral  Council  was  as  follows : 


i 


"The  said  General  Council  shall  have  power  to  legislate 
vpon  all  rightful  subjects  pertaining  to  the  intercourse  and 
relations  of  the  Indian  tribes  and  nations  resident  in  said 
territory;  the  arrest  and  extradition  of  criminals  and  of- 
fenders escaping  from  one  tribe  to  another;  the  adminis- 
tntion  of  justice  between  members  of  the  several  tribes 
of  said  Territory  and  persons  other  than  Indians  and  mem- 
bers of  said  tribes  or  nations;  and  the  construction  of 
vorks  of  internal  improvement  and  the  common  defense 
md  safety  of  the  nations  of  said  territorv." 


As  a  limitation  upon  the  powers  of  such  Council  it  wa3 
expressly  provided  **Nor  shall  such  Council  legislate  upon 
■atters  pertaining  to  the  organization,  laws,  or  customs 
•f  tbe  several  tribes,  except  as  herein  provided  for." 

Nothing  ever  came  of  the  plan  of  organizing  a  purely 

lian  government,  but  the  territory  intended  to  be  thus 

was  marked  upon  the  maps,  and  denominated 

"Indian  Territory,"  as  the  result  of  the  policy  of  the 

remment  in  this  respect.* 

« 

\  2.    Creation  of  Coinmission  to  Five  Civilized  Tribes. — 

the  population  of  the  States  contiguous   to   the   Indian 

ritory  increased,  the  whites  overflowed  into  the  Terri- 

where   they  formed  the   commercial   classes  and  im- 

ned  and  cultivated  the  land  as  tenants  of  the  Indians. 

extensive  was  this  movement  of  the  whites  that  in  a  re- 


Seoate  Report,  63rd  Congress,  2nd  Session,  No.  377;  KappX^i'^^ 
n  and  Treaties,  VoJ.  2,  pages  910,  918,  931,  942. 
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port  of  the  Senate  Committee  in  1894,  the  white  populi- 
tion  of  the  Indian  Territory  was  estimated  at  250,000.  Thn» 
partly  as  a  result  of  the  shortsightednesB  of  the  Indians  in 
■  admitting;  the  whites  into  their  country,  and  partly  as  R 
result  of  the  pressure  of  the  dominant  race  which  had  otot- 
ridden  them  iu  their  home  east  of  the  Mississippi  and  wliieli 
they  were  again  powerless  to  resist,  that  seclusion  and  iso- 
lation which  they  had  sought  by  the  immigrations  to  the 
Indian  Territory  was  lost. 

The  white  residents  of  the  territory,  not  memhers  of  an? 
of  the  Indian  trihes,  were  without  school  facilities  <ff  any 
kind.     In  addition,  the  Indian  laws  and  Indian  caurts  had 
no  jurisdiction  of  the  white  settlers,  and  the  Indian  Terri- 
tory became  the  refuge  of  criminals  from  adjoining  State*. 
To  meet  the  last  conditions  by  Act  of  January  31,  1877,  th< 
Indian  Territory  was  for  judicial  purposes  attached  to 
Western  District  of  Arkansas.     By  the  Act  of  January  6, 
1883,  that  part  of  the  territory  lying  north  of  the  Canadian 
River  was  annexed  to  the  Western  District  of  Kansas,  and 
that   part   lying  south   of  the  river  was   attached   to  thf 
Northern  District  of  Texas.    By  the  Act  of  March  1,  1889, 
Congress  established  a  United  States  Court  in  the  Indian 
Territory,     Its  jurisdiction   in  criminal  cases  extended  to 
all  offenses  committed  in  that  territory  against  any  of  the 
laws  of  the  United  States,  not  punishable  with  death  or 
imprisonment  at  hard  labor.     It  was  given  civil  jurisdic- 
tion over  all  controversies  where  the  amount  involved  «•■ 
ceeded  $100  00,  except  when  both  parties  were  members  oW 
the   Indian   tribes,   in   which   event,  the  Indian   courts  rfr-  I 
tained  exclusive  jurisdiction.     The  white  residents  of  ther 
territory  were  greatly  dissatisfied  with  the  tribal  ndttiiai 
tration  of  tl,ic  country,  and  were  naturally  eager  for 
introduction  of  their  own  laws  and  institutions,  a  d( 
which  was  greatly  stimulated  by  the  opening  of  the  wi 
ern  part  of  the  Indian  Ten-itoiy  under  the  name  of  01 
honia,  to  white  settlement  in  1890.     Such  action,  howeT 
n-as  possible  without  violation  of  the  treaties  with  the  » 
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ral  tribes,  only  upon  the  voluntary  conversion  of  the 
itle  to  the  land,  which  was  held  by  each  tribe  for  the 
enefit  of  its  members,  into  an  individual  ownership,  a  dis- 
>lution  of  the  tribal  government,  and  the  creation  of  either 
territorial  or  state  government. 

The  general  policy  of  the  government  in  the  handling  of 
le  affairs  of  the  Indians  in  the  different  States  since  1882, 
as  been  to  effect  the  allotment  of  the  lands  in  severalty, 
rith   restrictions  upon   its   alienation   and   to   confer  the 
ights  of  citizenship,  state  and  national,  upon  the  members] 
0  whom  allotments  are  made.    This  policy  is  cleariy  mani- 
cst  by  the  General  Allotment  Act  of  February  8,  1887, 
rhich,  however,  did  not  apply  to  the  Five  Civilized  Tribes, 
[n  the  treaty  with  the  Choctaws  and  Chickasaws  concluded 
in  1866,  very  elaborate  provisions  were  made  for  the  allot- 
tnent  of  the  lands  of  those  nations  in  severalty,  and  in  the 
treaty  with   the   Cherokees  during  the  same  year  it  was 
stipulated  **  whenever  the  Cherokee  Council   shall   request 
it,  the  Secretary  of  the  Interior  shall  cause  the  country  re- 
served for  the  Cherokees  to  be  surveyed  and  allotted  among 
them  at  the  expense  of  the  United  States.'*    No  steps  were 
taken,  however,  to  carry  out  the  allotment  of  the  lands  of 
those  nations,  but  such  provisions  show  that  the   idea  was 
even  then  being  entertained.    The  first  effectual  step  in  the 
direction  of  the  dissolution  of  the  tribal  governments  and 
the  allotment  of  the  lands  of  the  tribes  in  severalty  was 
the  passage  of  the  Act  of  March  3,  1893.    By  that  Act  was 
created  the  Commission  to  the  Five  Civilized  Tribes,  com- 
monly called  the  Dawes  Commission,  from  the  name  of  its 
cliainnan.     The   commission   consisted   of  three  members, 
▼it :  Henry  L.  Dawes,  Meredith  L.  Kidd  and  A.  S.  McKen- 
non,  which  was  increased  to  five  by  the  Act  of  March  2, 
[1895,  and  reduced  to  four  by  the  Act  of  March  1,  1899. 
i  There  were  various  changes  in  the  personnel  of  the  commis- 
S  oon  and  in  1897  Mr.  Tams  Bixby  was  appointed  a  member, 
wko  served  as  vice-chairman.    Mr.  Dawes  died  on  Februarv 
16, 1903,  and  Mr.  Bixby  succeeded  him  as  chaiTmaxv.    "^V^ 
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life  of  the  commission  came  to  an  end  on  June  30,  1905,  br 
virtue  of  the  Act  of  March  3,  1905,  by  which  it  was  pro- 
vided that  the  work  of  completing  the  linfinished  work  of 
the  commission  and  all  the  powers  theretofore  granted  it 
should  he  conferred  upon  the  Secretary  of  the  Interior. 
Mr.  Tanis  Bixby  was  on  the  Ist  day  of  July,  1905,  ap- 
pointed "Commissioner  to  the  Five  Civilized  Tribes,"  with 
practically  the  same  powers  and  functions  theretofore  ex- 
ercised by  the  commission.  He  resigned  on  the  30th  day 
of  June,  1907,  and  Dana  IT.  Kelsey  was  appointed  hia  sm- 
ceasor.  By  Act  of  August  1, 1914,  the  oflSee  of  Commissioner 
was  abolished,  and  its  duties  and  function  conferred  upon 
the  Superintendent  of  Five  Civilized  Tribes. 

The  purpose  of  the  commission  so  appointed  and  the  du« 
ties  Assigned  to  them  under  said  Aet  was  "to  enter  ints 
negotiations  with  the  Cherokee  Nation,  the  Choctaw  \a- 
tiou,  the  Chickasaw  Nation,  the  Muskogee  (or  Creek)  X» 
tion,  the  Seminole  N'ation,  for  the  purpose  of  extinguish' 
mciit  of  the  national  or  tribal  title  to  any  lands  in  that  trt 
ritory  now  held  by  any  or  all  of  such  nations  or  tribd, 
either  by  the  cession  of  the  same  or  some  part  thereof 
the  United  States  or  by  the  allotment  and  division  of  tiie 
same  in  .severalty  among  the  Indians  of  such  nations  or 
tribes,  respectively,  as  may  he  entitled  to  the  ssime.  or '» 
such  other  method  as  may  be  agreed  upon  between  the  sfi 
eral  nations  and  tribes  aforesaid,  upon  the  basis  of  jib 
ticc  iind  e(|Hity,  ns  may,  with  the  consent  of  such  nationi' 
or  tribes  of  Indians,  so  far  as  may  be  necessary,  be  re<iui! 
itc  mid  suitiible  to  enable  the  ultimate  creation  of  a  SI 
or  States  of  the  T'nion  which  shall  embrace  the  lands 
said  Indian  Territory." 

The  Comnii.'isioners  betook  themselves  to  the  Indian 
ritory,  but  they  found  the  sentiment  of  the  members  of 
of  the  Irilies  most  hostile  to  the  proposed  allotment  of  th 
lan<l  and  the  alioli.shment  of  their  tribal  govenuuenta.  ti 
CoiimiisKioners  met  with  the  tribal  Councils  and  legisllti 
bodies  iiud  adilressed  the  Indians  directly   through  intt 
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J,  in  all  parts  of  the  Territory,  but  were  unable  to 
me  their  opposition.  The  legislative  bodies  of  sev- 
?  the  tribes  appointed  committees  to  negotiate  with 
•mmission,  but  the  powers  of  these  committees  were 

carefully  limited,  and  all  tentative  agreements  for- 
d  invariably  failed  of  ratification  by  the  tribe.  After 
rears  of  fruitless  nep^otiation.  Congress  despaired  of 
)lishing  its  purpose  by  voluntary  action  of  the  tribes 
itermined  to  proceed  without  their  consent.    By  the 

June  10,  1896,  the  Commission  was  directed  to  pre- 
oUs  of  the  tribes,  which  were  plainly  designed,  and 
*d  to  be  so  understood  by  the  Indians,  as  preliminary 
tment.  That  there  might  be  no  misapprehension  upon 
rt  of  the  tribes,  as  to  the  intention  of  Congress,  it 
acted : 

s  hereby  declared  to  be  the  duty  of  the  United  States 
iblish  a  government  in  the  Indian  Territory  which 
ctify  the  many  inequalities  and  discriminations  now 
g  in  said  Territory,  and  afford  needful  protection  to 
es  and  property  of  all  citizens  and  residents  there- 


he  Act  of  June  7,  1897,  the  United  States  courts  were 
•riminal  and  civil  jurisdiction  after  January  1,  1898, 
11  pei*sons  in  the  Territory.  The  laws  of  Arkansajj, 
ed  over  the  Indian  Territory  by  Act  of  May  2,  1890, 
iiade  to  apply  to  all  persons,  regardless  of  race  or 
affiliations;  and  the  members  of  said  tribes,  who 
ipeak  and  understand  the  English  language,  were  au- 
d  to  serve  as  jurors,  and  acts,  ordinances  and  reso- 
of  the  Councils  of  the  several  tribes  were  declared 
ineffective,  after  January  1,  1898,  if  disapproved  by 
esident  of  the  United  States.  Further  provision  was 
for  compiling  the  rolls  of  citizens  of  the  tribes  and 
ey  of  the  lands  of  the  nations  authorized.  That  Con- 
hoped  by  such  measures  to  induce  the  tribes  to  en- 
0  agreement  for  the  allotment  of  their  lands  in  sev- 
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eralty,  which  hitherto  they  had  refused  to  do,  is  clearly  ap- 
parent from  the  following  prorision  of  said  Act : 

"That  said  Commission  shall  continue  to  exercise  all  au- 
thority heretofore  conferred  on  it  by  law  to  negotiate  witli 
the  Five  Tribes,  and  -any  agreement  made  by  it  with  anj 
one  of  said  tribes,  when  ratified,  shall  operate  to  suspend 
any  provisions  of  this  Act  if  it  conflict  therewith  as  to  said 
nation." 

The  expressed  determination  of  Congress  to  proceed  with 
allotment,  without  the  consent  of  the  tribes  had  the  de- 
sired effect.  The  Indians  realized  that  allotment  and  dis- 
solution of  their  governments  were  inevitable  and  that  it 
was  the  part  of  wisdom  to  take  part  in  the  legislation  bj 
which  those  ends  were  to  be  accomplished,  Accordinglt 
agreements  were  concluded  by  the  Commission  with  reptf 
sentatives  of  the  Choctaws  and  Chickasaws  on  April  2^ 
1897,  of  the  Creeks  on  September  27,  1897,  and  of  thj 
Seminoles  on  December  16,  1897.  The  Cherokees,  however, 
still  refused  their  assent  to  any  agreement  that  the  Com 
mission  was  authorized  to  conclude. 

§  3.  Curtis  Act. — The  agreements  submitted  for  ratif!^ 
cation  l)y  the  Creeks  and  Choctaws  and  Chickasaws  wen 
not  acceptable  without  amendment  and  the  Cherokees  tdv 
stinately  refused  to  give  their  assent  to  any  treaty  thi 
could  be  considered.  It  was  under  these  conditions  thl 
Congress  passed  the  Act  of  .Tune  28,  1898,  commonly  caDl 
the  Curtis  Act.  The  (ribes  most  bitterly  opposed  its  pi 
sage  and  sent  delegates  to  Washington  who  appeared  b 
fore  the  Committees  of  Congress  in  opposition  to  it.  0 
the  other  hand,  its  passage  was  as  strongly  advocated  I 
the  Commission  to  the  Five  Civilized  Tribes  and  the  cu 
tention  between  (he  two  became  very  bitter  and  persoi 

By  the  Acts  of  June  10,  1896,  and  June  7,  1897,  prell 
inary  nieasnres  for  the  allotment  of  the  lands  of  the  F 
Civilized  Tribes  had  been  taken,  but  by  the  Curtis  Act1 
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plan  for  accomplishing  the  legislative  purpose  was  pre- 
scribed and  the  actual  allotment  undertaken,  which  did  not 
depend  upon  the  consent  of  the  tribes.  The  existence  of 
cities  and  towns  in  the  Indian  Territory  was  recognized, 
procedure  for  acquiring  title  to  the  lots  in  such  towns  out- 
Kned  and  a  form  of  government  therefor  provided.  All 
tribal  courts  were  abolished,  the  laws  of  the  various  na- 
tions declared  unenforceable  at  law  or  in  equity  in  the 
Fnited  States  Courts,  and  additional  regulations  provided 
for  the  compilation  of  the  rolls  of  the  various  tribes. 


By  Section  11  it  was  provided : 

"That  when  the  roll  of  citizenship  of  any  one  of  said 
tttions  or  tribes  is  fully  completed  as  provided  by  law, 
|iBd  the  survey  of  the  lands  of  said  nation  or  tribe  is  also 
[ewnpleted,  the  Commission  heretofore  appointed  under 
[Aets  of  Congress  and  known  as  the  **  Dawes  Commission, ' ' 
libll  proceed  to  allot  the  exclusive  use  and  occupancy  of 
|4e  surface  of  all  the  lands  of  said  nation  or  tribe  suscep- 
of  allotment  among  the  citizens  thereof,  as  shown  by 
roll,  giving  to  each,  so  far  as  possible,  his  fair  and 
il  share  thereof,  considering  the  nature  and  fertility 
the  soil,  location  and  value  of  same.    .    .    ." 

The  agreement  with   the   Choctaws   and   Chickasaws   of 

il  23,  1897,  as  amended  to  conform  to  the  requirements 

Congress,  was  ratified  and  included  in  said  Act  as  Sec- 

29,   thereof:  and   the   agreement   with  the   Creeks  of 

►mber  27,  1897,  as  amended  thereby,  was  also  ratified 

made  a  part  of  the  Act  as  Section  30.    As  to  both  agree - 

it  was  provided  that  if  as  so  amended  said  agree 

it«  should  be  ratified  by  the  respective  tribes  prior  to 

iber  1,  1898,  they  should  be  in  full  force  and  effect, 

that  the  provisions  of  said  Act  should  then  only  apply 

lid  tribes  where  the  same  did   not  conflict   with   the 

irions  of  said  agreements. 

t  agreement  with  the  Choctaws  and  Chickasaws  em- 
ed  in  said  Act  was  ratified  by  the  tribes  on  Aug\\s\  1\y 
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1898,  and  became  the  basis  for  allotment  in  those  natiotu 
under  the  name  of  the  Atoka  Agreement.  The  agreement 
submitted  to  the  Creeks,  however,  failed  of  ratification  at 
an  election  held  on  November  1,  1898,  and  never  became 
effective.  An  agreement  with  the  Creeks,  known  as  the 
Original  Agreement,  was  finally  negotiated  on  April  8, 

1900,  adopted  by  Congress  by  Act  of  March  1,  1901,  and 
ratified  by  the  tribes  on  May  25,  1901.  In  the  interval  he- 
tween  the  rejection  of  the  treaty  submitted  by  the  Curti»j^ 
Act,  and  the  adoption  of  the  Original  Agreement,  the  Com- 
mission had  made  allotments  to  a  majority  of  the  Creek 
citizens  under  Section  11  of  the  Curtis  Act,  having  est«I> 
lished  an  office  in  Muskogee  for  that  purpose  on  April  \ 

1899.  The  Creek  Nation  is  unique  in  this  respect,  being 
only  tribe  whose  lands  were  allotted  under  the  Curtis  Ai 

The  Cherokees  still  refused  to  give  their  consent  to 
agreement  that  Congress  would  approve.  An  agreemeid 
was  concluded  between  the  Cherokee  Commissioners  &d 
the  Commission  to  the  Five  Civilized  Tribes  on  Januar.v  H 
1899,  which  was  ratified  by  the  tribe  January  31, 
but  failed  of  ratification  by  Congress.  A  subsequent  agfe^ 
ment  ratified  by  Congress  by  Act  of  March  1,  1901,  failtJ 
of  ratification  by  the  tribe,  at  an  election  held  April  2S 

1901.  An    agreement   was   finally   negotiated  which 
adopted  by  Congres.s  by  Act  of  July  1,  1902,  and  ratil 
by  the  tribe  August  7,  1902,  and  known  as  the  Cherol 
Agreement. 

Three  days  after  the  passage  of  the  Curtis  Act,  Coni 
liy  Act  of  July  1,  1898,  adopted,  without  amendment 
agreement  (■{included  i\ith  the  Seminoles  on  Def^ember 
1897,  which  thus  became  the  first  treaty  with  any 
tribes  for  the  allotment  of  the  land  in  severalty  that 
approved  by  both  the  T'uited  States  and  the  tribe. 


CHAPTER    II 

)RITY  OF  CONC^RESS  OVER  THE 
INDIANS. 

Discovery. 

3f  Indian  Tribes  to  the  United  States, 
ith  Indian  Tribe  not  a  Contract, 
ates  Citizenship, 
of  Congress,  Plenary. 

By  Discovery. — Upon  its  discovery  by  Euro- 
a  was  in  the  exclusive  possession  of  the  In- 
?  in  a  state  of  barbarism,  who  lived  by  hunt- 
:iced  agriculture  only  in  a  most  limited  and 
ner.  To  the  minds  of  the  Europeans,  America 
find  unpeopled  continent,  and  they  found  no 
onvincing  themselves  that  the  natives  wero 
npensated  for  the  loss  of  their  independence 
ijGTs  of  Christianity  which  they  were  able  to 
rdinji^ly  the  great  nations  of  Europe  lost  no 
priating  to  themselves  such  parts  of  the  new 

were  able  to  ac([uire.    But  as  each  of  these 

pursuit  of  the  same  object,  it  was  necessary, 
oid  war  and  contentions  between  themselves, 

principle  governing  such  acquisition  that 
nowledged  and  observed  by  them  all.  This 
found  in  the  doctrine  that  discovery  gave 
:)vernment  by  whose  subjects,  or  by  whose  au- 
s  made,  against  all  other  European  govern- 
elations  between  the  discoverer  and  the  In- 
ibited  the  territory,  did  not  concern  the  other 
ons  and  became  a  matter  of  policy  for  each 
•mine  for  itself, 
the  nations,  England,  France,  Spain  and  IIol- 

clainis  to  i^aits  of  Xoi-th  America  by  ^nrtue 
discovery,  the  right  of  occupancy  was  recog- 
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]    nized  in  the  Indians,  but  the  ultimate  dominion  and 

/    ereigrnty  of  the  soil  was  asserted  in  themselves.     Each 

]     serted  as  a  corollary  of  its  claim  of  ultimate  dominion, 

exclusive  prerogative  to  extinguish  the  Indians'  righ 

I     occupancy  and  denied  to  all  others  the  privilege  of  ace 

i_^ng  any  interest  in  the  soil  by  grant  from  the  Indians. 

As  the  result  of  the  war  by  which  the  independene 

America  was  achieved,  the  United  Statga_3U.cceeded  tc 

of  the  dominion,  sovereignty  and  right  which  England 

theretofore  had  to  the  soil  of  America,  except  Canada, 

the  rights  of  Prance  aii^-Spain  were  afterwardg_ftcqu 

^y  purchase.    The  title  of  the  United  States  to  the  land 

I   cupied  and  claimed  by  the  Indians  is  thus  baaed  upon  i 

[^quest,  but  its  validity  is  a  political  and  not  a  judicial  q 

tion,  and  the  manner  of  ils^acquirement  was  recognize< 

legitimate  by  all  of  the  civili^fid  nations  of  the  world.  C 

Justice  Marshall  has  summed  up  the  question  as  followf 

"We  will  not  enter  into  the  controversy  whether  agri^ 
turalists,  merchants  and  manufacturers  have  a  right,  on 
straet  principles,  to  expel  hunters  from  the  territory  t 
possess,  or  to  contract  their  limits.  Conquest  gives  a  I 
which  the  courts  of  the  conqueror  cannot  deny,  wl 
ever  the  private  and  speculative  opinions  of  individuals  i 
be  respecting  the  original  justice  of  the  claim  which  has  b 
unsuccessfully  asserted.  The  British  government,  which' 
then  our  government,  and  whose  rights  have  passed  to 
United  States,  asserted  a  title  to  all  of  the  lands  occupied 
the  Indians  within  the  chartered  limits  of  the  British 
ouies.  It  asserted  also  a  limited  sovereignty  over  them 
the  exclusive  right  of  extinguishing  the  title  which  o« 
pancy  gave  to  them.  These  claims  have  been  maintained 
established  as  far  west  as  the  Mississippi  River  by  the  swi 
The  title  to  a  vast  portion  of  the  land  we  now  hold,  o 
inates  in  them.  It  is  not  for  the  courts  of  this  countri 
question  the  validity  of  this  title  or  to  sustain  one  whie 
incompatible  with  it."^ 

I  Jobnaon  v.  Mcintosh,  S  Wtaeaton  574,  5  L.  Ed.  641;  Cherokee 
tion  V.  Georgia,  5  Peters  48.  8  L.  Ed.  26. 
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§  5.  Relation  of  Indian  Tribes  to  United  States.  —  The 
relation  of  the  Indian  tribes  to  the  United  States  has  from 
the  beginning  been  of  an  an^omalous  and  coQiglex  charac- 
ter. Though  they  occupied  territory  within  the  boundaries 
of  the  United  States  they  were  not  a  political  part  of  the 
United  States.^ 

Each  |ribe  constituted  a  distinct,  independent,  political 
community,  exercising  within  its  territory  and  with  respect 
to  its  internal  affairs,  all  of  the  powers  of  local  self  gov- 
ernment and  administering  its  own  laws,  customs  and 
Usages.  It  was,  in  every  respect,  a  Nation,  within  the  gen- 
L&al  acceptation  of  that  term  and  capable  of  contracting 
tr^ati^s  as  such.^ 

But  while  the  several  tribes  exercised  all  the  attributes 
of  sovereignty  within  their  recognized  tribal  domains,  they 
Occupied  territories  to  which  a  superior  power  asserted  and 
Ei^aintained  the  ultimate  dominion  and  the  exclusive  right 
to  the  soil  upon  the  extinguishment  of  the  right  of  occu- 
Jiancy  conceded  to  the  natives.  The  assertion  of  dominion 
ky  the  United  States  was  inconsistent  with  complete  sover- 
eignty in  the  Indian  tribes,  and  the  attempt  of  any  for- 
eign nation  to  enter  into  relations  with  them,  or  to  acquire 
tay  interest  in  their  lands,  would  be  considered  an  inva- 
sion of  the  sovereignty  of  the  United  States  and  an  act  of 
hostility.  By  virtue  of  such  claims  of  dominion,  an  Indian 
tribe  was  not,  with  respect  to  the  United  States,  a  foreign 
^tion  within  the  meaning  of  the  provision  of  the  Consti- 

ion  giving  the  federal  courts  jurisdiction  of  controver- 
"between  a  State  or  citizens    thereof,    and     foreign 

ites,  citizens  or  subjects,  *'  and  it  could  not  maintain  a 
therein.* 


»J«  rt  Crow  Dog.  109  U.  S.  556;  27  L.  Ed.  1030. 

•Worcester  v.  Georgia,  6  Peters  575,  8  L.  Ed.  483. 

>  Cherokee  Nation  v.  Georgia,  5  Peters  48,  8  L.  Ed.  296;  Cherokee 

t\mk  T.  Southern  Kan.  Ry.  Co.,  135  U.  S.  641,  34  L.  Ed.  295;  Choc- 

»  Nation  V.  United  States,  179  U.  S.  494,  45  L.  Ed.  291;  United 

■F«^v.  Rogers,  4  Howard  572,  11  L.  Ed.  1105;  Jones  v.  Meehan,  175 

v.  8. 1.  44  U  Ed.  49. 
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Full  authority  and  sovereignty  over  the  Indian  tribes 
has  been  exercised  by  the  Federal  government  through 
Congress  from  the  beginning,  varying  in  the  extent  of  iti 
application  only  by  expediency  or  the  power  of  the  United 
States  to  enforce  it.  Such  authority  of  the  general  govern- 
ment does  not  emanate  from  any  particular  section  of  the 
Constitution  and  is  not  derived  from  the  provision  grant- 
ing it  "power  to  regulate  commerce  with  foreign  nation!, 
and  among  the  several  States  and  with  the  Indian  tribes." 
It  is  much  broader  than  that.  It  is  an  inherent  one,  ant- 
ing from  its  political  relations  with  those  dependent  peo- 
ple. This  .sovereignty  of  the  government  is  exercised 
through  Congress  as  the  instrument  established  by  the 
Constitution  for  the  expression  of  its  legislative  will.  Jot- 
tice  Miller  in  TTnited  States  v.  Kagama,  has  outlined  the 
source  of  the  authority  of  the  Federal  government  over  the 
Indian  Tribes  as  follows : 

"The  power  of  the  Crcneral  Government  over  these  rem- 
nants of  a  race,  once  powerful  now  weak  and  diminished  ia 
munbers,  i.s  necpswary  to  their  protection  as  well  as  to  th» 
safety  of  those  iiniong  whom  they  dwell.  It  must  exist  it 
that  govcninient  because  it  never  has  existed  anj-whem 
else,  because  the  theatre  of  its  exercise  is  within  the  geo- 
graphical limits  of  the  United  States,  because  it  has  never 
been  denied,  and  because  it  alone  can  enforce  its  law  oi 
nil  the  tribes.'" 

The  tribes  were  declared  by  Chief  Justice  Marshall  i 
Cherokee  Nation  v.  Georgia,  to  be  in  a  "state  of  pupilage,' 
and  their  relation  to  the  United  States  to  be  that  of  a  waij 
to  his  guardian.  Such  designation  has  been  generall] 
adopted  by  the  courts  as  expres.sivc  of  the  authority  of  tbi 
United  Slates  over  the  Indian  tribes,  who  are  usually  n^, 
'       i 

'•United  States  v.  Kagama,  118  U.  S.  376,  30  L.  Ed.  238;  Stflphti 
V.  Cherokee  Nation,  174  U.  S.  445,  43  I.,.  Ed.  1041. 
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Bired  to  as  ''wards  of  the  Nation,"  "pupils,"  "local  de- 
pendent communities." 

'^  I 

By  reason  of  the  relation  between  the  United  States  and  ' 
he  tribes,  the  exercise  of  its  authority  is  a  political  ques-  \ 
ion,  addressing  itself  solely  to  Congress  and  not  subject  ' 
to  control  by  the  courts.    Congress  has  plenary  power  and  \ 
authority  over  the  tribes,  tribal  affairs  and  property  when    ^ 
it  sees  fit  to  exercise  it,  and  from  the  very  nature  of  the 
relation,  there  is  no  authority  above  Congress  that  they/ 
ean  invoke." 

§  6.  Treaty  With  Indian  Tribe  Not  a  Contract.— It  has 
•een  the  practice  of  the  United  States  from  the  beginning 
f  the  government  to  the  present  time  to  exercise  its  para- 
lount  authority  over  the  Indians  by  treaties  negotiated 
ith  the  diflferent  tribes.  Such  treaties  are  not  contracts 
nd  confer  no  vested  rights  upon  the  tribes  which  are 
ithin  the  protection  of  the  Constitution.  They  are  effect-, 
"e,  not,,.aaJtreaties  but  as  acts  of  Congress  and  do  not  im- 
air  the  power  of  Congress  to  further  legislate  upon  thei 
^me  subject  matter,  evei^  in  violation  of  the  terms  of  the 
reaties.  Whatever  may  be  the  moral  obligation  to  keep  in- 
iolate  the  treaties  entered  into  with  the  Indian  tribes,  the 
Dvereignty  of  the  United  States  cannot  be  concluded  by  its 


•United  SUtes  v.  Kagama,  118  U.  S.  375,  30  L.  Ed.  228;  Cherokee 
liUon  V.  Southern  Kan.  Ry.  Co.,  135  U.  S.  641,  34  L.  EM.  295;  Choc- 
■vNaUon  v.  United  States,  179  U.  S.  494,  45  L.  Ed.  291;  Stephens 
It  Cherokee  Nation,  174  U.  S.  445,  43  L.  Ed.  1041;  United  States  v. 
4  Howard  572,  11  L.  Ed.  1105;  Ward  v.  Race  Horse,  163  U. 
IW,  41  L.  Ed.  244;  In  re  Crow  Dog,  109  U.  S.  556,  27  L.  Ed.  1030; 
K.  A  T.  Ry  Co.  v.  Roberts,  152  U.  S.  114,  38  L.  Ed.  377;  Thomas 
Cty,  169  U.  S.  264,  42  L.  Ed.  740;  Cherokee  Nation  v.  Hitchcock, 
U.  S.  298.  47  L.  Ed.  183;  Lone  Wolf  v.  Hitchcock,  187  U.  S.  553, 
LBd.  299;  Tiger  v.  Western  Investment  Co.,  221  U.  S.  285,  55  L. 
738;  Heckman  v.  United  States,  224  U.  S.  413,  56  L.  Ed.  820; 
U  ▼.  Fisher,  224  U.  S.  639,  56  L.  Ed.  928;  Choate  v.  Trapp,  224 
^m,  5«  L.  Ed.  941;  Williams  v.  Johnson,  239  U.  S.  414,  60  L. 
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own  legislative  enactments,  should  occasion  anse  for 
further  exercise  of  its  authority,* 

Where,  however,  rights  have  vested  in  the  individm 
distinfiLfrom  the  tribe,  under  a  treaty  or  act  oiTCong 
such  rights  are  within  the  protection  of  the  Constlti 
and  cannot  be  divested  by  subsequent  act  of  Congresa 

§  7.  United  States  Citixensbip.— The  Indian  tribes  i 
not  a  political  part  of  the  United  States,  and  prio: 
March  3,  IflOl,  the  members  of  the  Five  Civilized  Ti 
were  not  citizens  of  the  United  States.  By  the  Gen 
Allotment  Act  of  February  8,  1887,  every  Indian  1; 
within  the  United  States  to  whom  an  allotment  was  n 
was  declared  to  be  a  ditizen  of  the  United  States  witb 
the  rights,  privileges  and  immunities  thereof.  The  ] 
Civilized  Tribes  ivere  excluded  from  the  General  A 
ment  Act,  but  by  Act  of  March  3,  1901,  Section  6  of  ■ 
■  Act  wn.s  amended  by  the  insertion  in  the  appropriate  pi 
of  the  words  "and  every  Indian  in  Indian  Territory." 
such  amendment  I'nited  States  citizenship  was  besto' 
upon  all  the  members  of  the  Five  Civilized  Tribes.  1 
acquired  State  citizenship  upon  the  admission  of  0 
homa  into  the  Union.* 

§  8.  Authority  of  Congress,  Plenary. — The  plenary 
thority,   often   called    guardianship,   of  Congress   over 

rLone  Wolf  v.  Hitchcock,  187  U,  S.  553,  il  L.  Bd.  299;  Char 
Tobacco  V.  United  States.  11  Wall.  616,  20  h.  Bd.  227;  United  SI 
V.  Kagama,  118  U.  S.  375,  30  L.  Ed.  228;  Choctaw  Nation  v.  Ui 
States,  179  U.  S.  494.  45  L.  Ed.  291;  Stephens  v.  Cherokee  N» 

174  U.  5.  44S,  43  I..  Ed.  1041;  United  States  v.  Roeers,  4  Howard 
II  L.  Ed.  1105;  Ward  v.  Race  Horse,  183  U.  S.  604,  41  L.  Bd. 
Thomas  v.  Gay,  16fl  U.  S.  264.  42  L.  Ed,  740;  Cherokee  Natio 
Hllchrock,  187  U,  S.  298,  47  L.  Ed.  183;  Tiger  v.  Weflt«rn  Inverti 
Co,,  221  U.  S.  286,  55  L,.  Ed.  738:  Gritta  v.  Plaher,  224  U.  S.  640,  { 
Ed.  928;  Choate  v,  Trapp,  224  U.  S,  665,  56  L  Bd.  941. 

sChoate  v.  Trapp.  224  U.  S.  665,  56  L,  Ed.  941;  Jonea  v.  Me^ 

175  U.  S.  1,  44  L.  Ed.  49. 

"Tiger  V.  Western  Investment  Co.,  221  U.  S.  2S6,  56  L.  Ed.  TH 
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tribe,  tribal  affairs  and  tribal  property,  authorizes,  with 
or  without  the  consent  of  the  tribe  the  dissolution  of  the 
tribe,  the  distribution  and  allotment  of  the  tribal  prop- 
erty and  the  imposition  of  such  restrictions  upon  the  aliena- 
tiMi  of  the  lands  of  the  members,  wherever  and  in  such 
manner,  as  Congress  may  in  its  judgment  deem  expedi- 
ent." 

The  passage  of  the  Act  of  June  28,  1898    (Curtis   Act), 
[was  a  valid  exercise  of  the  legislative  authority  of  Con- 
[gress  over  the  Five  Civilized'  Tribes.^^ 
And  the  authority  of  Congress  to  distribute  and  allot 
lands  of  the  tribes  in  severalty  to  the  members  there- 
necessarily  included  the  authority  to  ascertain  and  de- 
who  should  constitute  the  membership  of  the  Tribes 
share  in  the  distribution  of  the  land." 
And  as  a  part  of  its  plan  of  allotment  in  severalty  and 
the  purpose  of  protecting  the  Indians  in  the  enjoyment 
their  lands,  it  was  authorized  to  impose  upon  the  land  of 
individual  members  limitations  or  restrictions  upon  its 
ibility." 
Xor  was  its  power  exhausted  when  the  land  was  allotted 
severalty  subject  to  the  restrictions  it  had  imposed.  Such 
lottees,  with  respect  to  their  allotted  lands  are  still  tribal 
lians  and  subject  to  the  guardianship  of  Congress  until 
It  truardian.ship  shall  be  terminated  by  Congress  itself; 
it  is  for  it  to  say  when  and  under  what  conditions  that 
krdianship  shall  cease.    Accordingly,  it  has  been  held  that 
United  States  mav  maintain  suits  in  its  own  name  for  tho 


•Lone  Wolf  v.  Hitchcock,  187  U.  S.  553,  47  L.  Ed.  299;  Cherokee 
V.  HHchcock,  187  U.  S.  298,  47  L.  Ed.  183;  Tiger  v.  Western 
tment  Co.,  221  U.  S.  285,  55  L.  Ed.  738;  Heckman  v.  United 
224  U.  S.  413,  56  L.  Ed.  820. 

'Stephens  v.  Cherokee  Nation,  174  U.  S.  445,  43  L.  Ed.  1041;  Cher 
Nation  v.  Hitchcock,  187  U.  S.  294,  47  L.  Ed.  183. 

Gritts  V.  Fisher,  224  U.  S.  640,  56  L.  Ed.  928. 

Tiger  v.  Western  Investment  Co.,  224  U.  S.  280.  55  L.  Ed.  738; 

ttffis  V.  Johnson,  239  U.  S.  414,  60  L.  Ed.  358:  Brader  v.  James, 

U.  S. ,  62  L.  Ed.  335. 
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purpose  of  enforcing  the  restrictions  it  has  imposed  upon 
the  alienation  of  the  lands  of  the  allottees  of  the  several 
Tribes." 

It  may  remove  the  restrictions  prior  to  the  expiration  of 
the  time  originally  preseribed.'"  Or  extend  the  restricted 
period  beyond  the  original  term,'"  Or  impose  restrictioni 
upon  lands,  which  were  at  the  time  subject  to  unrestricted 
alienation.'^  And  such  power  in  Congress  is  not  iueon-| 
sistent  with  United  States  citizenship  in  the  Indians  or  tl- 
feeted  by  such  citizenship."     ■ 

It  Heckman  v.  United  States.  ZZ4  U.  S.  413,  66  L.  Ekl.  820;  Holla 
V.  United  St&teB.  324  U.  S.  448,  56  L.  Ed.  834;  Goat  v.  United  SUM 
224  U.  S.  45S,  56  L.  Ed.  841;  Deming  Inveatment  Co.  v.  United  Slati* 
224  U.  S.  471.  S6  L..  Ed.  847. 

'•■  Wllllama  v,  Johnson,  239  U.  8.  414.  60  I*  Ed,  358. 

KiHockman  v.  United  States,  224  U.  S.  413.  56  L.  Ed.  820;  Till 
V.  Western  iDvestment  Co.,  221  U.  S.  28E,  55  L.  Ed.  738. 

"  Brader  v.  James, U.  S. ,  S2  L.  Ed.  335. 

'"Tiger  V.  Weslern  Investment  Co.,  221  U.  S.  286.  55  L.  Ed.  1 
Heckman  v.  United  States.  224  U.  S.  413,  56  L.  Ed.  820;  Cboits 

Trapp.  224  U.  S.  666.  56  L.  Ed.  941;  Brader  v.  James, U.  3.- 

62  L.  Ed.  336. 


CHAPTEB    III. 

CHEROKEE— ALLOTMENT  AGREEMENT. 

I  9.  OdI;  One  Agreement. 

10.  Persons  Partfcli>atinK  Id  Allotment. 

11.  Intermarried  CltiienB. 
It.  Delawftres. 

13.    Shawnees. 
H.    Preedmen. 

§  9.  Only  One  Agreement. — The  Cherokees  were  verj- 
itich  opposed  to  the  allotment  of  their  land  in  severalty, 
>ferring  the  community  ownership  that  then  prevailed, 
(^atiea  were  negotiated  with  representatives  of  the 
"eek-s,  Seminoles,  Choetaws  and  Chickasaws  prior  to  the 
Wsage  of  the  Curtis  Act,  but  no  such  agreement  was 
ncbed  with  the  Cherokees  until  some  time  after  its  pas- 

The  Commission  began  the  making  of  a  roll  of  member- 

jp  of  the  Cherokee  Tribe,  under  the  Curtis  Act  and  for- 

■r  acts  of  Congress,  in  May,  1900,  but  it  did  not,  as  in  the 

IK  of  the   Creeks,   make   any   allotment   of  land   in   the 

berokee   Nation  under   the   Curtis   Act.     The   first  allot- 

tents  were  made  about  January  1,  1903.    On  April  9,  1900. 

Conimis.sion   to   the   Five   Civilized  Tribes  reached  an 

«inent  with  the  representatives  of  the  Cherokee  Nation 

the  City  of  Washington  which  was  ratified  by  Congress 

tth  1,  1901.     The  agreement  was  thereupon  submitted 

the  Tribes   and  at   an   election  held  April  29,   1901,  it 

W  of  ratification  by  more  than  a  thousand  votes.     A 

kquent  agreement  was  iiegotiated  hut  was  never  passed 

Congress.' 

ie  agreement  under  which  the  land  of  the  Cherokees 
allotted  was  adopted  by  Congress  July  1.  1902,  ratified 

^der  T.  Helms.  160  Pac.  164. 
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by   the   members   of  (he  tribe   August  7,   1902,   and 
claimed  Aupnist  12,  1902.    There  is  hut  one  agreement 
the  Cherokees  and  in  eonstruing  the  le^fislation  under  wUd 
the  lands  of   (bat   nntinn   «*ere  allotted  there   ia  not  ~" 
sented,  as  in  the  case  of  the  Creeks,  Choetaws  and  Chieb 
saws,  the   peniloxinc   questions  as   to  whether  the  prrti 
sions  of  the  first  ;iKi"ei?ine!it  were  snpei-seded  by  the  tei 
of  a  later  aereeiiient.     Upon  the  adoption  of  the  Chera 
Affrecment   the    provisions   of   the    Curtis  Act,  except  3l 
tions  14  and  27  thereof,  ivere  no  longer  effective  as  to 
nation.  Section   14,  supra,  provided   for  the  government 
the  cities  an<l  towns  in  the  Indian  Territory  and  had 
application  to  the  allotment    of   lands.      Section    27,   mf 
authorized  the  appointment  of  an  Indian  Inspector  in  \ 
Indian  Teri-itoi-v.     Section  73  of  the  Cherokee  Agreemi 
provided : 

"The  provisions  of  Section  1.1  of  the  Act  of  Congrt 
approved  June  2R,  1S9R,  entifed  'An  Act  for  the  ppol 
tion  of  the  people  of  the  Indian  Territory,  and  for  oU 
purposes,'  shall  not  apply  to  or  in  any  manner  affect  1 
lands  or  other  property  of  said  tribe,  and  no  act  of  Q 
Kres.«  or  treaty  provision  inconsistent  with  this  agreeni 
shall  be  in  force  in  said  nation  except  Sections  14  and 
of  said  last-mentioned  act,  which  shall  continue  in  force 
if  this  aprreeiiicnt  had  not  been  made." 

§  10.  Persons  Participating:  in  Allotment. — By  Real 
21  of  the  Curtis  Act.  the  Cherokee  roll  of  1880  was  ( 
firmed  (except  as  to  freednienl,  and  the  Commission 
.structed  to  enroll  all  peisuns  then  luing,  whose  names  ¥ 
found  on  that  loll,  and  all  persona  born  since  the  date 
said  roll  to  persons  whose  names  iiere  found  thereon, 
is  the  only  roll  of  citizens  of  .mj  of  the  Five  Civ 
Tribes  which  was  confiimcd  in  totn  by  Congress,  e 
the  Dunn  Roll  of  Creek  freedmcn  compiled  in  1867. 

The  commission  was  further  instructed  by  such  s* 
to  include  all  pei-soiis  who  had  been  enrolled  by  the 
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uthorities  and  their  descendants.  The  names  of  all  per- 
ons  who  were  found  on  any  other  roll  than  the  Cherokee 
loll  of  1880  were  to  be  investigated  and  only  those  enrolled 
*'ho  proved  themselves  entitled  thereto. 

Section  27  of  the  Cherokee  Agreement  provided  that  a 
•oil  should  be  made  by  the  commission  in  strict  compliance 
vith  the  above  section  of  the  Curtis  Act  and  the  Act  of 
If  arch  31,  1900.  The  Secretary  of  the  Interior  had  prior 
to  the  adoption  of  the  Cherokee  Agreement,  acting  under 
luthority  of  the  Act  of  March  3,  1901,  announced  that  the 
rolls  of  the  Cherokees  should  be  closed  on  July  1,  1902,  and 
that  no  person  dying  prior  to  that  time,  or  children  bom  to 
Cherokee  parents  thereafter,  should  be  enrolled  as  a  mem- 
ber. 

Sections  25  and  26  of  the  Cherokee  Agreement,  however, 
changed  the  date  of  the  closing  of  the  roll  to  September  1, 
1802.    Section  26  is  as  follows: 

"The  names  of  all  persons  living  on  the  first  day  of  Sep- 
tember, nineteen  hundred  and  two,  entitled  to  be  enrolled 
•»  provided  in  Section  twenty-five  hereof,  shall  be  placed 
ftpon  the  roll  made  by  said  Commission,  and  no  child  born 
Slereafter  to  a  citizen,  and  no  white  person  who  has  inter- 
^rried  with  a  Cherokee  citizen  since  the  sixteenth  day  of 
Jiecember,  eighteen  hundred  and  ninety-five,  shall  be  en- 

tled  to  enrollment  or  to  participate  in  the  distribution  of 
tribal  property  of  the  Cherokee  Nation.*' 

The   Act    of   April   26,    1906,    authorized    enrollment    of 

children  who  were  minors  living  March  4,  1906,  whose 
nts  have   been  enrolled  as  members  of  the  Cherokee 

fibe,"  or  had  application  for  enrollment  pending  at  the 

le  of  the  approval  of  said  Act. 

The  commission  classified  and  enrolled  the  members  of 
Cherokee  Nation  who  participated  in  the  allotment  of 
th  lands  of  the  tribe  as  follows : 

■  Cherokees  by  blood:  Cherokees  by  blood,  minor  chil- 
W^n   (Act  April  26,  1906);  Delaware   Cherokees-,  CVv^to- 
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kees  by  interni  arriage  ;  Cherokee  freedmen ;  Cherokee  freed- 
men,  minor  diildren  (Act  of  April  26,  1906). 

The  right  of  any  pitizen  to  enrollment  as  a  member  of 
the  tribe  is  a  political  question  and  its  determination  br 
the  United  States  or  its  administrative  agents  is  conclusive 
and  final  and  not  subject  to  review  by  the  courts. 

§  11.  Intermarried  CitiJtena.— Unlike  the  case  of  the 
Choctaws  and  rhickaHHWs,  citizenship  by  intermarriage 
the  Cherokee  Nation  subsequent  to  November  1,  1875,  dii 
not  carry  with  it  the  right  of  participation  in  the  lands 
funds  of  the  trilie.  By  a  law  of  the  Cherokee  Council, 
fective  November  1,  1875,  such  right  of  participation 
conferred  on  lion-citiitena  intermarrying  with  members  fey 
blood  of  the  tribe  only  upon  eomplianee  with  the  condition* 
of  such  act.  This  legislation  bestowing  right  of  participi- 
tion  upon  citizens  by  intermarriage  was  repealed  on  No- 
vember 28,  1877,  and  was  taken  advantage  of  in  only  a  Uv 
instances.  Only  such  citizens  as  intermarried  with  mem- 
bers of  the  tribe  prior  to  November  1,  1875,  or  between 
that  date  and  November  28,  1877,  who  complied  with  ibf 
terms  and  contiitions  of  that  Act.  were  entitled  to  reeeiw 
allotments  as  intermarried  citizens.' 

§  12.     Delawares.— By   the    provisions   of   the   treaty 
August  11,  18r.(3,  between  the  United  States  and  the  Chert 
kee  Nation,  the  United  States  secured  the  right  to  setdl 
within  the  Cherokee  Xntion  certain  friendly  Indians,  ui 
such  terms  as   could  be  agreed  upon  with  the  Cherokt 
By  virtue  of  sufh  agroeineiit,  and  a  treaty  with  the  Del« 
ware  Indiaris  of  Kansas,  the  T'liiled  States  arranged  for  tli 
removal  of  the  Delaware  Indians  to  the  Cherokee  Natio«i| 
A  contract  was  concluded  between  the  Delawares  and  th« 
Cherokees  on  April  8.  18(17,  by  virtue  of  which  nine  hoo- 
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Ired  and  eighty-five  Delawares  removed  to  the  Cherokee 
Station  and  were  incorporated  into  the  Cherokee  Tribe.  By 
iuch  contract  it  was  provided  that,  in  case  the  Cherokee 
ands  should  thereafter  be  allotted  in  severalty,  each  Dela- 
kvare,  who  may  ''elect  to  remove  to  the  Indian  country," 
\\l  of  whom  were  duly  registered,  was  to  receive  one  hun- 
ired  sixty  acres  of  land.  The  agreement  further  pro- 
prided  : 

*'0n  the  fulfillment  by  the  Delawares  of  the  foregoing 
stipulations,  all  the  members  of  the  tribe,  registered  as 
above  provided,  shall  become  members  of  the  Cherokee 
Nation,  with  the  same  rights  and  immunities,  and  the  same 
participation  (and  no  other)  in  the  national  funds  as  na- 
tive Cherokees,  save  as  hereinbefore  provided. 

"And  the  children  thereafter  born  of  such  Delawares  so 
incorporated  into  the  Cherokee  Nation,  shall  in  all  re- 
spects be  regarded  as  native  Cherokees." 

By  the  said  agreement  the  Delawares  so  removing  and 
their  descendants  were  incorporated  into  the  Cherokee 
Tribe  and  become  for  all  intents  and  purposes  native 
Cherokees,  with  full  right  of  participation  in  the  lands, 
funds  and  annuities  of  said  Tribe.' 

§  13.  Shawnees. — Under  the  terms  of  the  treaty  concluded 
between  the  Shawnees  and  Cherokees  on  July  19,  1866,  a 
number  of  Shawnee  Indians  settled  in  the  Cherokee  Nation 
and  were  incorporated  into  the  tribe.  By  Section  15  of  said 
treaty  it  was  provided : 

**That  the  said  Shawnees  shall  be  incorporated  into  and 
;  ever  after  remain  a  part  of  the  Cherokee  Nation  on  equal 
[  terms  in  every  respect  and  with  all  the  privileges  and  im- 
munities of  native  citizens  of  said  Cherokee  Nation. '* 

No  separate  roll  was  made  of  the  Shawnees.    They  Avere 
included  in  the  roll  of  Cherokees  by  blood  and  received 

^Cherokee  Nation  v.  Journey  cake,  155  U.  S.  196,  39  L.  Ed.  129,  O^V 
»*are  Indians  v.  Cherokee  NatioB.  193  U.  S.  127,  4S  L..  Tcld.  ^\^. 
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allotment!?  in  the  same  manner  and  subject  to  the  same  re- 
strictions as  native  Cherokees.* 

§  14.  Freecimen.— Prior  to  1866  the  Cherokees  were 
slaveholders.  Dining  the  Civil  War  this  nation,  in  common 
with  the  other  nations  of  the  Five  Civilized  Tribes,  re- 
nounced its  allegiance  to  the  United  States  and  adhered 
to  the  cause  of  the  Southern  Confederacy.  By  treaty  witfc 
the  Cherokees  of  August  11,  18fi6,  slavery  was  forever  abol- 
ished in  the  Cherokee  Nation,  the  Proclamation  of  Eman- 
cipation, not  having  applied  to  the  territories.  The  United 
States  renewed  its  relations  with  such  Indians  and  con- 
firmed their  right  to  their  lands.  As  a  condition  of  sueb 
eoniirniation,  however,  the  Cherokees  were  required  to 
adopt  into  their  tribe  their  fonner  slaves  and  free  colored 
persons  who  wcri;  living  in  their  countrj-  at  the  commenee- 
nient  of  the  war  who  were  then  residents  therein,  or  wl 
should  return  Mithin  .six  months. 

Article  9  provided  that  such  pei-sons  and  their 
ants  "shall  have  all  the  rights  of  native  Cherokees."  Suek 
freedmen  participated  equally  with  the  members  by  blool 
of  the  tribe  in  the  allotrnent  of  the  land  and  were  membea 
of  the  tribe  in  every  .sense  of  the  word.  They  were  en- 
rolled separately,  however,  and  are  not  "Indians  by 
blood.'" 

•  Cherokee  Nation  v.  Blackfeather,  155  C.  S.  218,,  39  L.  Ed.  126. 

5  Lowe  V,  Fisher.  T23  U.  S.  95,  56  L.  Ed.  364;  United  States  v.  Whll- 

mire,  23S  Fed.  (CfA)  474;  Turner  v,  Fiaher,  224  U.  S.  204.  56  L.  Ed. 
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TITLE  OF  CHEROKEES. 

f  IS.  DiTision  and  Reunion. 

11  TiUe  of  Tribe. 

17.  Relinquishment  by  United  States. 

18.  Title  of  Allottee. 


§  15.    Division  and  Reunion. — At  the  time  of  the  first 

faty  between  the  United  States  and  the  Cherokee  Na- 

i,  concluded  November  28,   1785,   the   Cherokees  were 

people,  inhabiting  a  territory  which  is  now  embraced 

the  states  of  North  and  South  Carolina,  Georgia,  Ala- 

la  and  Tennessee.    Between  1785  and  1817  the  tribe  had 

led  into   the   Eastern   and  Western   Cherokees.     Th(^ 

r«tem    Cherokees,    impatient    of    the    encroachment    of 

rkite  settlers*  upon  their  hunting  grounds,  had  emigrated 

the  country  upon  the  Arkansas  and  White  Rivers  in 

it  is  now   Arkansas.     By   treaty   between   the   United 

ites  and  the  Western  Band  of  Cherokees,  concluded  in 

City  of  Washington  on  the  Gth  day  of  May,  1828,  the 

Indians  ceded  to  the  United  States  the  lands  in  Arkan- 

puaranteed  to  them  under  the  treaty  of  1817.     In  con- 

jration    thereof  the  United   States   agreed   '*to   possess 

Cherokees  and  to  guarantee  it  to  them  forever**  a  tract 

Itnd  in  the  Indian  Territory  including  the  present  land 

tlie  Cherokee  Nation,  for  the  benefit  of  the  Cherokee  Na- 

as  well  as  those  now  living  within  the  limits  of  the 

ritory   of  Arkansas   as   of  those   of  their  friends   and 

iers  who  reside  in  states  east  of  the  Mississippi  and 

may  wish  to  join  their  brothers  in  the  west.**     The 

tern  Cherokees  in  pursuance  of  said  treaty  emigrated 

1  settled  in  the  Cherokee  Nation. 

^  the  treaty  of  New  Echota,  concluded  on  the  29th  day 
Deecniber,  1835,  between  the  United  States  and  l\\e 
rokee  Tribe  east  of  the  Mississippi,  in  consideration  o^ 
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five  million  dollars  and  the  land  a;\iaraiiteed  to  the  mtioi 
by  the  treaty  of  May  (i,  1828,  with  the  Western  Cherokee 
the  tribe  ceded  to  the  United  States  their  land  east  of 
Mississippi  and  agreed  to  "remove  to  their  new  home' 
within  two  yenrs  from  its  ratification.  The  Eastern  Chert- 
kees  manifested  great  relnctanee  to  emigrate  and  it  t*- 
eame  necessary  to  send  troops  into  Iheir  country  to  seeure 
their  removal.  Between  1100  and  1200  were  permitted  to 
remain  who  tJiereupon  ceased  to  be  members  of  the  ualinii 
and  became  citizens  of  the  respective  states.  The  olhen 
proceeded  to  the  Indian  Territory,  where  they  were 
eomed  by  the  Western  Cherokees  and  "an  act  of  union  b^ 
tween  the  Eastern  and  Western  Cherokees"  was  diilr 
passed  by  the  Tribal  Council  on  the  12fh  day  of  Jul; 
The  tribe  whii'h  had  been  divided  by  the  emigration  oftk 
Western  Chemkees  was  reunited  in  the  country  destiiad 
to  be  the  home  of  the  Cherokees  as  long  as  the  tribal 
tions  endured.' 

§  16.     Title  of  Tribe.— In  pursuance  of  the  undertali 
and  guarantees  upon  the  part  of  the  T'nited  States 
mentioned,  on   the   Hist  day   nf  December,   1838,  a  pstt 
was  duly  issued  to  the  Cherokee  Nation  reciting: 

"The  Tuitpd  Slates  have  jriven  and  granted  audi 
these  presents  do  srlve  and  Ri-imi  unto  said  Cherokee  fl 
tion  the  two  tracts  of  land  so  surveyed  and  hereinbef 
described  ...  to  have  and  to  hold  the  same,  togelli*^ 
with  all  the  lights,  privileges  and  appurtenances  there" 
lielauging,  to  the  Cherokee  \ation  forever." 

This  grant  was  made  subject  to  certain  rights  resert 
to  the  T'nited   Stales  and  to  the  following  express  c 
tions: 

I  Kappler'B  Laws  and  Trealles.  Vol.  2,   pp.  288  and  *39; 

Band  of  CherokeeH  v.  United  Slates.  117  U.  S.  .  39  L.  Ed.1 

Cherokee  Nation  v.  ReorRia,  5  Peters  48,  S  L.  Ed.  296; 
United  Slates.  2J4  U.  S.  413.  EG  L.  Ed.  829;  Rider  v.  Helms,  1H| 
IS4.  48  OkJa.  610. 
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'That  the  lands  hereby  granted  shall  revert  to  the 
ited  States  if  the  said  Cherokee  Nation  becomes  extinct 
abandons  the  same." 

3y  the  grant  above  mentioned  and  the  treaties  with  the 
ited  States,  the  Cherokee  Nation,  as  a  political  com- 
nitv,  was  vested  with  a  base  fee  to  the  land  in  that  na- 
n,  subject  only  to  a  reversionary  interest  in  the  United 
ites  upon  the  extinction  of  the  tribe  or  their  abandon- 
nt  of  it.* 

\  17.  Belinquishment  By  United  States. — ^By  Section  15 
the  Act  of  March  3,  1893,  it  was  enacted  by  Congress : 

*The  consent  of  the  United  States  is  hereby  given  to  the 
otment  of  lands  in  severalty,  not  exceeding  one  hundred 
ty  acres  to  any  one  individual,  within  the  limits  of  the 
mtry  occupied  by  the  Cherokees,  Creeks,  Choctaws, 
icka.saws  and  Seminoles,     .     .  and  upon  the  allot- 

nt  of  the  lands  held  by  said  tribes  respectively,  the  re- 
psionary  interest  of  the  United  States  therein  shall  be 
inquished  and  shall  cease." 

Section  59  of  the  Cherokee  Agreement  providing  for  the 
mance  of  patents  to  the  allottee  under  said  treaty  is  as 

Hows : 

**A11  conveyances  shall  be  approved  by  the  Secretary  of 
te  Interior,  which  shall  serve  as  a  relinquishment  to  the 
fantee  of  all  the  right,  title,  and  interest  of  the  United 
lates  in  and  to  the  land  embraced  in  his  patent.'* 

5  18.    Title  of  Allottee. — Bv  the  allotment  in  severalty 
the  lands  of  such  nation  the  reversionary  interest  of  the 

liited  States  therein  was  by  such  provisions  extinguished. 

Section  58  of  the  Cherokee  Agreement  provided  that  the 

ineipal  chief  should  execute  and  deliver  to  the  allottee  a 


Cherokee  Nation  v.  Southern  Kansas  Railroad  Co.,  135  U.  S.  641, 
L  Ed.  295;  Stephens  v.  Cherokee  Nation,  174  U.  S.  445,  43  L.  Ed. 
1;  Cherokee  Nation  v.  Hitchcock,  187  U.  S.  298,  47  L.  Ed.  183; 
irokee  Nation  v  Southern  Kansas  Railroad    Co.,    ZZ   Fed.   ^^^\ 
ilin  v.  Ince,  56  Fed.  (CCA)  12. 
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patent  conveying  all  the  right,  title  and  Interest  of  tht 
Cherokee  Nation,  and  of  all  other  citizens  of  the  nation 
save  himself,  in  and  to  the  lauds  embraced  in  his  allotment 
eertificate. 

Section  60  is  as  follows : 

"Any  allottee  accepting  such  patent  shall  be  deemed  to 
assent  to  the  allotment  and  conveyance  of  all  the  lands  of 
the  tribe  as  provided  in  this  act,  and  to  relinquish  all  hii 
right,  title,  and  interest  to  the  same,  except  in  the  pro- 
ceeds of  lands  reserved  from  allotment," 

Section  61  provides: 

"The  acceptance  of  patents  for  minors  and  incompetentt 
by  persons  authorized  to  select  their  allotments  for  then 
shall  be  deemed  sufficient  to  bind  such  minors  and  incom- 
petents as  to  the  conveyance  of  all  other  lands  of  the 
tribe." 

By  allotment  in  severalty  of  the  land  of  the  nation, 
allottee  was  vested  with  all  the  right,  title  and  interest  oi 
the  Tlnited  States  and  of  the  Cherokee  Nation  and  its  dti 
i.  us  in  and  to  the  land  selected  for  allotment.  His  titl 
was  a  fee  simple  one,  subject  only  to  restrictions  upo 
»iienation.^ 

■^he  inalienability  of  the  lands  allotted  does  not  affi 
the  quality  of  the  estate  granted  and  is  not  inconsistc 
with  the  fee  simple  title.* 

1  Mullen  V.  United  States,  224  U.  S.  448.  56  L.  Bd.  834:  In  re  Fl 
Civilized  Tribes.  199  Fed.  (D.C.)  811;  Choate  v.  Trapp.  224  V.  S.  • 
56  L.  Ed.  941. 

»Goal   V.  Untied   States.   224   U.   S.   458.  56  L.  Ed.  841;    Noble 
United  States.  237  U.  S.  74,  59  I..  Ed.  844:  Tiger  v.  Western  Ini 
ment  Co..  221  U.  S.  286.  55  L.  Ed.  738:   Chase  v.  United  States, 
Fed.  (CCAl  593i  Western  Investment  Co.  v.  Tiger.  21  OUa.  630,1 
Pac.  602. 
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CHAPTER     V. 

CHEROKEE— ALLOTMENT. 

S  19.  SUndard  Allotment. 

20.  Homestead — Surplus. 

21.  Allotment  Certificate. 

22.  Patent. 

23.  When  Titie  Vesta. 

24.  No  Assignable  Interest  Prior  to  Selection. 

§  19.  Standard  Allotment. — Under  authority  of  Sec- 
ion  11  of  the  Cherokee  Agreement  there  was  allotted  to 
each  member  of  the  nation  (except  registered  Delawares), 
land  equal  in  value  to  one  hundred  ten  acres  of  the  aver- 
allottable  land  of  the  nation.  Section  9  provided  for 
[the  appraisement  by  the  commission  so  as  to  permit  each 
dlottee  to  receive  land  equal  in  value. 
Registered  Delawares  were  those  Delawares  who  emi- 
rrated  to  the  Cherokee  Nation  and  were  incorporated  into 
le  Cherokee  tribe  under  the  terms  of  the  contract  of 
[April  8,  1867.  The  term  includes  only  those  who  actually 
lok  part  in  the  emigration  and  does  not  include  their  de- 
indants.  By  the  terms  of  the  contract  it  was  provided 
'that,  in  case  of  subsequent  allotment  of  the  land  of  the 
fherokees,  such  Delawares  should  receive  one  hundred  ai  J 
sixty  acres  of  land.  By  Section  23  of  the  Cherokee  Agiee- 
'nent  the  rights  of  such  Delawares  were  referred  to  the 
Court  of  Claims  with  right  of  appeal  to  the  Supreme  Court 
of  the  IJnited  States.  In  case  of  Delaware  Indians  v. 
Sierokee  Nation,  193  U.  S.  127;  48  L.  Ed.  646,  the  Supreme 
[Court  upheld  the  claim  of  the  registered  Delawares  and 
Ithev  were  accordinglv  allotted  one  hundred 'sixtv  acres  of 
land  each. 


§  20.  Homestead — Surplus. — By  Section  13  of  the 
^^Tierokee  Agreement  it  was  the  duty  of  each  member  at 
the  time  of  the  selection  of  his  allotment  to  designate  as  a. 
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homest«ad  out  of  said  allotment,  land  equal  in  value  to 
forty  acres  of  the  averflge  allotable  land  of  the  Cheroke* 
Nation.  Sepai-ale  certificate  of  allotment  was  issued  for 
the  homestead  and  a  difference  was  made  in  the  restrie- 
tions  upon  alienation  between  such  homestead  and  the  bal- 
ance of  the  allotment. 

By  Section  10  if  for  any  reason  an  allotment  should  not 
be  selected,  or  a  homestead  designated,  by  or  on  behalf  of 
any  member  of  the  ti'ibe,  it  was  the  duty  of  the  commission 
to  make  said  selection  and  designation.  There  was  M 
name  applied  to  that  part  of  the  allotment  remaining  aftal 
the  designation  of  the  homestead.  It  has,  however,  beei 
universally  called  "surplus,"  and  the  words  "homestead' 
and  "surplus"  in  the  test  books  and  decisions  of  the  court 
have  acquired  a  elear  and  well  defined  meaning. 

5  21.    Allotment   Certificate. — ^Under  the   rules  promnl- 
gated  by  the  <''oiiimis,sinii  to  the  Five  Civilized  Tribes, 
was  the  duty  of  the  applicant  to  apply  at  the  office  of  t 
commission  for  the  purpose  of  filing  upon  the  land  selected 
for  his  allotment.     Provision  was  made,  both  in  the  Chero^ 
kee   Agreement   and   in   the   rules   and   regulations   of  1 
commission,  for  the  seJeetion  by  guardian  upon  behalf 
minor!)  and  incompetents. 


Section  6  provides: 

"The  word  'select'  and  its  various  modifications  s 


plied  to  allotments  and  homestead.s,  shall  be  held  to 
the  formal  application  at  the  land  office,  to  be  estabtiahl 
by  the   Dawes   t'oiniiii.ssion   for  the   Cherokee   Nation, 

the  particular  Iracts  of  land." 

Section    tifl   of   the    Cherokee   Agreement   provided  tk 
after  the  expiration  of  nine  months  from  the  date  of  li 
original  selection  of  an  allotment  by  or  on  behalf  of 
citizen,  no  contest  should  be  instituted  against  such  » 
tion. 
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Phe  rules  and  regulations  of  the  commission  provided 
'  the  issuance  of  allotment  certificates  after  the  expira- 
►n  of  nine  months  from  the  selection  of  allotments,  in 
se  no  contests  were  filed,  or  upon  the  termination  of 
ifh  contests  and  the  expiration  of  the  time  provided  for 
ppeal.  This  departmental  regulation  had  become  a  recog- 
iized  part  of  the  machinery  of  allotment  in  all  the  Five 
Civilized  Tribes  and,  although  there  is  no  express  provi- 
\im  in  the  Cherokee  Agreement  in  regard  to  the  manner 
[in  which  certificates  of  allotment  should  be  issued,  the 
lea  of  the  commission  in  this  respect  were  so  well  under- 
that  the  date  of  the  issuance  of  the  certificate  of  al- 
lent  was  made  the  time  for  computing  the  restricted 
iod  upon  the  homestead.  The  practice  of  the  commis- 
in  issuing  allotment  certificates  was  fully  recognized 
If  Section  69  above  mentioned  and  Section  21,  which  is  as 
)llows : 

** Allotment  certificates  issued  by  the  Dawes  Commission 
11  be  conclusive  evidence  of  the  right  of  an  allottee  to 
tract  of  land  described  therein.    .    .    .*' 

It  is  well  settled  that  an  allotment  certificate  when  is- 

1,  like  a  patent,  is  dual  in  its  effects.    It  is  an  adjudica- 

of  the  special  tribunal  empowered  to  decide  the  ques- 

that  the  party  to  whom  it  is  issued  is  entitled  to  the 

I,  and  it  is  a  conveyance  of  the  right  to  this  title  to  the 

)ttee.» 

^ly  certificates,  however,  which  were  regularly  issued 

accordance   with  law  were   intended   to  be   made   con- 

ive  of  the  right  of  the  allottee  under  Section  21.     Such 

was  not  given  to  those  issued  by  mistake,  inadvert- 

or  misconstruction  of  the  law.^ 

An  allotment  certificate,  however,  is  merely  evidence  of 

right  of  the  holder  to  the  selection  and  allotment  of 

land  therein  described;  it  bestows  no  right  of  itself. 


I'Wtllace  V.  Adams,  143  Fed.   (CCA)   716;   Bowen    v.    Carter,    42 
■llS«5,  144  Pac.  170;  Frame  v.  Bivens,  189  Fed.  (CC)  785;  Thomp- 
m  ▼.  Hill  48  Okla.  304.  150  Pac.  203. 
■  'OQainn  v.  Joiner,  166  Pac.  142. 
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Upon  the  formal  selection,  in  accordance  with  the  rnlf* 
of  the  commission,  and  after  the  expiration  of  the  nine 
months  period  within  which  a  contest  might  be  filed,  tkt 
rifi'ht  to  anr  particular  land  as  an  allotment  became  abw- 
lute,  and  the  allottee  having  done  alt  that  the  law  required 
to  entitle  him  to  the  land  selected  as  his  allotment,  then-, 
after  the  duty  of  executinR-and  issuing  allotment  certiA 
cates  and  patents,  which  convey  the  legal  title,  was 
ferial  and  may  be  enforced  by  mandamus.* 

Although  the  certificate  of  allotment  is  conclusive  tbit 
the  party  to  whom  it  is  issued  is  entitled  to  the  land  as 
allotment,  it  wan  within  the  power  of  the  Secretary  of  tX 
Interior,  as  to  the  allottee,  or  his  heirs  or  privies,  up 
proof  of  fraud  or  mistake  in  its  issuance,  upon  notice, 
cancel  such  certificate;  also  to  strike  the  name  of  an 
holder  from  the  rolls  upon  proof  that  he  had  been  enroQ 
through  fraud  or  mistake,  and  to  cancel  such  eertificata.* 

By  agrecnient  between  the  commission  and  the  allotUi 
where  the  right  of  third  parties  had  not  intervened, 
selection  of  lands  for  which  certificates  had  issued  e 
be  set  aside,  the  certificate  cancelled,  and  the  allottee 
initted  to  make  selections  elsewhere.' 

When,  however,  third  parties  relying  upon  the  eviden 
of  title,  and  without  knowledge  of  the  fraud  by  which 
alliitnicnt  had  been  secured,  having  paid  their  money 
good  faith,  the  uanie  of  the  allottee  cannot  be  stricken  fro 
the  r<)lls,  iir-  the  allotment  certificate  of  patent  cancelled 
llieir  detriment. " 

'^Balllnger  v.  FYost,  216  U.  S.  240.  £4  L.  Ed.  464;  United  SUtW 
Dowdeti,  220  Fed.  (CCA)  277:  Frame  v.  Blvene,  189  Fed.  (CC)  7 
Thomaxon  v.  Wellman  &  Rhoades,  206  Fed.  (CCA)  895;  Da] 
Statea  v.  Whltmlre.  2S6  Fed,  (CCA)  474;  White  v.  Starbuck.  41  OH 

r.o.  laa  pac  223. 

*  U>we  V.  Flslier.  22.'i  II.  S.  95,  56  L.  Ed.  364. 

■■  (Inlted  Stales  v,  Dowden.  194  Fed.  (CC)  475. 

'■■United  States  v.  Wildcat.  224  U.  S.  Ill,  37  3upt.  Ct.  R^.  I 
United  States  v.  Whltmlre.  236  Fed.  (CCA)  474;  United  StalM 
Manghall.  211)  Fed.  (CCA)   5f)S;   United  States  v.  Jacobe,  19G  I 
(CCAf  7IIT. 
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Nor,  under  such  circumstances,  can  the  allottee  relin- 
lUish  his  filing  and  make  another  selection  in  order  to  de- 
eat  the  interests  of  third  parties  who  have  acquired  rights 
n  the  lands  selected.^ 

It  has  been  held,  however,  that  in  the  event  of  the  can- 
cellation of  the  allotment  for  any  cause,  lands  selected  in 
ieu  thereof,  were  not  affected  by  conveyances  executed  with 
espect  to  the  land  first  allotted.? 

§  22.  Patent. — By  Section  58  it  was  provided  that  when 
le  right  of  any  allottee  to  his  allotment  had  been  so  ascer- 
ined  and  fixed,  the  principal'  chief  should  thereupon  pro- 
ed  to  execute  and  to  deliver  to  the  allottee  a  patent,  fur- 
Rhed  by  the  Secretary  of  the  Interior,  conveying  all  the 
Sht,  title  and  interest  of  the  Cherokee  Nation,  and  all 
her  citizens,  in  and  to  the  lands  embraced  in  the  allot- 
ant  certificate.    The  delivery  of  the  patent  is  the  last  act 

consummation  of  the  allotment  of  the  land  in  severalty, 
id  conveys  to  the  allottee  the  legal  title  to  the  land. 
By  Section  59  such  patent  was  required  to  be  approved 
f  the  Secretary  of  the  Interior.  In  regard  to  the  cancella- 
Dn  and  other  matters  of  a  similar  nature,  the  patent  is 
Kvemed  by  the  same  rules  that  are  applicable  to  certifi- 
ite  of  allotment. 

J  23.    When  Title  Vests. — Upon  the  selection  of  the  land 
an  allotment  by  a  member  of  the  tribe,  in  accordance 
the  rules  of  the  Commission,  the  allottee  was  vested 
an  equitable  title  to  the  land  so  selected  which,  in  the 
mee  of  restrictions  upon  its  alienation,  would  support 
ireyance.* 

tnited  States  v.  Whltmire,  236  Fed.  (CCA)  474;  United  States 
>wden,  194  Fed.  (CC)  475. 
fAuUen  v.  Perkins,  155  Pac.  871;  Mullen  v.  Gardner,  156  Pac.  1160. 
jtollen  V.  United  States,  224  U.  S.  448,  56  L.  Ed.  834;  Ballinger  v. 
216  U.  S.  240.  54  L.  Ed.  464;  Gritts  v.  Fisher,  224  U.  S.  640,  56 
928;  Goat  v.  United  States.  224  U.  S.  458.  56  L.  Ed.  841;  United 
ka  y.  Dowden,  220  Fed.  (CCA)  277. 
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Aiid  was  sufficient  to  enable  allottee  to  maintain  u 
action  of  ejectment  for  the  land.'" 

And  upon  removal  of  such  rcBtrictions  thereafter  tlM 
land  was  alienable,  although  no  patent  had  issued.' 

And  the  fact  that  the  application  was  subject  to  contot 
during  the  period  of  nine  months  in  no  way  affected  tin 
equitable  interest  in  the  land  ho  selected.  The  patent  is- 
sued subsequently  by  relation  became  effective  as  of  tit 
date  of  the  selection.'' 

§  24.  No  Assig;nable  Interest  Prior  to  Selection.—Prim 
to  the  selection  of  his  allotment  and  the  segregation  oft 
selected  land  from  the  public  domain  of  the  nation,  a  tna 
ber  entitled  to  allotment  had  no  right  or  interest  that  n 
subject  to  conveyance.  As  stated  by  the  Supreme  Court 
the  United  States  in  the  case  of  Franlclin  v.  Lynch,  233 


"The  distinction  between  an  allottee  and  a  member  'i 
not  verbal  but  was  made  in  recognition  of  a  definite  polij 
in  reference  to  their  land.  As  the  tribe  could  not,  neith 
could  the  individual  member,  prior  to  selection,  malai 
valid  contract  of  conveyance  of  any  interest  in  the  tifl 
land,  for  he  had  neither  an  undivided  interest  in  such  ttiJ 
land  nor  a  vendible  interest  in  any  particular  tract." 

Therefore,  a  deed  to  unsegregatcd  land  of  the  tribe, 
anticipation  of  its  selection  as  an  allotment,  is  void,  ss 
also  the  attempted  conveyance,  before  selection,  of  the  Ifl 
diaii  right  of  participation  in  the  allotment  of  the  lands 
the  nation,  as  against  governmental  policy." 

I"  Sorrels  v.  Jones,  26  Okla.  559,  110  Pac.  743, 

11  Benadnum  \.  ArniHtroDE.  4*  Okla.  637,  1*6  Pac.  34. 

i^Thomason  t,  Wellman  &  Rhoades.  206  Fed.  895;  Godtrer 
Iowa  LAnd  ft  Trust  Co..  21  Okla.  293,  95  Pac,  792;  Wood  v,  Glm 
43  Okla.  9.  140  Pac.  418. 

"  Franklin  v.  Lynch.  233  U.  S.  269,  68  L.  Ed.  954;  Gritta  t,  FII 
224  U.  S.  640,  56  L.  Ed.  92S:  Goat  v.  Uoited  States,  224  V.  8.  4CI 
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A.nd  a  provision  in  a  deed  by  the  heirs  of  an  allottee 
lose  selection  had  been  made  after  his  death  by  an  ad- 
nistrator,  that  if  for  any  reason  the  allotment  should  be 
nceled,  the  conveyance  should  be  effective  as  to  any  lands 
ected  in  lieu  of  the  lands  conveyed,  was  void  and  con- 
yed  no  interest  in  such  lands.^* 

Nor  did  a  member  before  selection  of  his  allotment  have 
y  ripfht  or  interest  that  he  could  devise  by  will  (see 
ills). 

Such  contract  of  conveyance  before  selection,  being 
ainst  governmental  policy,  subsequently  acquired  title, 
allotment,  to  the  land  attempted  to  be  conveyed,  will 
t  inure  to  the  benefit  of  the  vendee,  under  Section  642, 
lapter  27,  Mansfield's  Digest  of  the  Statutes  of  Arkansas, 
force  in  the  Indian  Territory  prior  to  Statehood,  which 
Dvided : 

"If  any  person  shall  convey  any  real  estate  by  deed, 
rporting  to  convey  the  same  in  fee  simple  abso- 
te,  or  any  less  estate,  and  shall  not  at  the  time  of  such 
nveyance  have  the  legal  estate  in  such  land,  but  shall 
tervvard  acquire  the  same,  the  legal  or  equitable  estate 
tenvards  acquired  shall  immediately  pass  to  the  grantee 
d  such  conveyance  shall  be  as  valid  as  if  such  legal  or 
iiitable  estate  had  been  in  the  grantor  at  the  time  of  the 
nveyance."*' 

S'or  will  the  allottee  be  estopped  by  his  covenant  of  war 
ity  contained  in  deed  made  prior  to  selection  of  allot- 
jnt.^« 

Ed.  841;  McKee  v.  Henry,  201  Fed.  (CCA)  74;  McWilliams  Inv. 
-  V.  Livingston,  22  Okla.  884,  98  Pac.  914;  Godfrey  v.  Iowa  Land 
Trust  Co.,  21  Okla.  293,  95  Pac.  792;  Casey  v.  Bingham,  37  Okla. 
1, 132  Pac.  663;  Lynch  v.  Franklin,  37  Okla.  60,  130  Pac.  599. 
>«  Mullen  V.  Gardner,  156  Pac.  1160;  Robinson  v.  Caldwell,  55  Okla. 
1,155  Pac.  547;  Mullins  v.  Pickens,  155  Pac.  871. 
"Bledsoe  v.  Wortman.  35  Okla.  261,  129  Pac.  841;  Berry  v.  Sum- 
in.  35  Okla.  426,  130  Pac.  152;  Franklin  v.  Lynch,  233  U.  S.  269,  58 

W.  954;  Robinson  v.  Caldwell,  55  Okla.  701,  155  Pac.  547;  Vann 

Adams.  164  Pac.  113. 

"Starr  y.  Long  Jim.  227  U.  3.  613,  57  L.  Ed.  613;  Monaon  v.  aViaoiv- 
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While  a  contract  to  coiivey  made  before  allotment  is  ^ 
and  cannot  be  enforced,  it  is  not  illegal  nor  immoral, 
a  deed  made  after  allotment  in  pursuance  of  a  contract 
tered  into  before  allotment,  is  valid,*^ 


son,  231  U.  S.  341,  58  L.  Ed.  260;  Berry  v.  Summers,  36  Okla. 
130  Pac.  162. 
IT  Casey  v.  Bingham,  37  Okla.  484,  132  Pac.  663. 
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CHAPTER    VI. 

CHEROKEE— RESTRICTIONS   UPON   ALIENATION. 

ALLOTTED   LAND. 

S  25.  Scope  of  Titie. 

26.  Homestead. 

27.  Surplus. 

28.  Voluntary  Alienation  Comprehended  by  Restrictions. 

29.  Involuntary  Alienation. 

30.  Removal  of  Restrictions  Did  Not  Affect  Exemption. 

31.  Effect  of  Transaction  in  Violation  of  Restrictions. 

32.  Ratification. 

33.  Recovery  of  Consideration. 

34.  Act  of  April  21,  1904. 

35.  Minors. 

36.  Involuntary  Alienation. 

37.  Act  of  April  26,  1906. 

38.  Status  of  Allotted  Land  Prior  to  Act  of  May  27,  1908. 

§  25.  Scope  of  Title.— Allotted  land  is  the  land  that 
was  selected  by  or  patented  to  an  allottee  as  his  propor- 
tionate part  of  the  common  domain  of  the  tribe  of  which 
he  was  a  member.  The  term  ''inherited  land"  is  used  to 
denote  such  land  as  came  to  an  heir,  not  by  reason  of  his 
membership  in  the  tribe,  but  by  reason  of  devise  or  in- 
jkeritance  from  an  allottee.  It  is  important  to  keep  this 
''  inction  in  mind,  as  the  restriction  applicable  to  them 
very  dissimilar.  The  present  chapter  is  devoted  to  a 
)nsideration  of  restrictions  upon  allotted  land. 
The  restrictions  which  were  imposed  upon  the  lands  of 
le  Cherokees  were  contained  in  the  Cherokee  Agreement, 
ilike  the  other  nations  of  the  Five  Civilized  Tribes,  there 
but  one  treaty  in  force  in  the  Cherokee  Nation.  The  re- 
ietions  applied  to  all  members  to  whom  allotments  were 
lade  equally.  No  distinction  was  made  in  the  allotment 
I  far  as  the  restrictions  upon  alienation  were  cow^^ttv^^, 
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between  such  allottees.  Native  Cherokees,  Delaware!. 
Shawnees,  adopted  citizens,  freed  men,  and  intermarried 
white  citizens,  were  all  members  of  the  tribe  and  received 
their  allotments  of  land  subject  to  the  same  restriction! 
upon  its  alienation.  Indian  blood  and  the  quantum  there- 
of is  important  in  considering  subsequent  legislation  of 
Congress,  but  is  inimoterial  in  considering  the  restrictioni 
upon  alienation  imposed  by  the  Cherokee  Agreement. 

The  Cherokee  Agreement  was  the  last  of  the  treatia 
with  the  Five  Civilizei:!  Tribes  to  be  negotiated  or  adopted, 
and  it  is  natural  that  its  eonstruclion  should  reflect  the 
experiences  of  the  Commission,  under  former  treaties  with 
other  tribes  designed  to  accomplish  approximately  the 
same  end.  The  general  form  and  construction  of  the  Chero- 
kee Treaty  agrees  almost  identically  with  the  Choctsw- 
Chickasnw  Supplemental  Agreement,  the  only  departure 
occurring  with  reference  to  fundamental  differences  in  tin 
conditions  peculiarly  applicable  to  the  two  tribes. 

In  regard  to  the  restrictions  upon  alienation  which  ft 
imposed,  however,  such  treaty  approximated  very  cloself 
those  embodied  in  the  Creek  Agreements. 

§  26.  Homestead. — By  Section  13  provision  was  mai 
for  the  designation  of  a  homestead  out  of  the  allotmen 
consisting  of  land  equal  in  value  to  forty  acres  of  the  ave 
age  land  of  the  nation. 

The  requirement  that  the  liomestead  be  designated  ne« 
sarily  resulted  in  the  division  of  the  allotment  into 
parts:  the  homcsfead,  and  that  part  of  the  allotment 
inaining  after  the  dosignatinn  of  the  homestead.  The 
ter  has  acquired  the  name  of  "surplus."  By  said 
the  homestead  was  inalienable  during  the  life-time  of 
allottee,  not  exceeding  twenty-one  years  from  the  date  I 
the  certificate  nf  allotment.  It  is  clear  that  the  home 
under  this  section  was  inalienable  for  twenty-one 
from  the  date  of  the  certificate  of  allotment,  provided 
allottee  Jived  that  long,  and  a\\«nahle  thereafter.     In 
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the  death  of  the  allottee  before  the  expiration  of  the 
?ntT-one  years,  it  was  alienable  by  his  heirs  upon  his 
ith.  The  homestead  was  further  exempted  from  taxa- 
n  or  forced  sale  for  any  debt  contracted  while  held  by 
?  allottee. 

Section  14  provided : 

** Lands  allotted  to  citizens  shall  not  in  any  manner  what- 
rer  or  at  any  time  be  encumbered,  taken,  or  sold  to  sc- 
ire or  satisfy  any  debt  or  obligation,  or  be  'alienated  by 
ke  allottee  or  his  heirs,  before  the  expiration  of  five  years 
lom  the  date  of  the  ratification  of  this  act.'' 

It  will  be  observed  that  the  language  *' lands  allotted  to 
Btttens"  is  broad  enough  to  include  the  homestead  for 
thich  restrictions  were  provided  in  Section  13.  A  con- 
^Tiftion  applying  the  provisions  of  Section  14  to  the  home- 
itead  would  result  in  that  part  of  the  allotment  being  sub- 
|ett  to  the  restrictions  mentioned  in  both  Sections  13  and 
M  during  the  five  years  from  the  date  of  the  ratification  of 
Ike  Cherokee  Agreement,  and  subject  to  the  restrictions 
prescribed  in  Section  13  only,  from  that  time  until  the 
ittth  of  the  allottee,  or  twenty-one  years  from  the  date  of 
4e  certificate  of  allotment.  And  this  construction  has 
kien  adopted  by  the  Circuit  Court  of  Appeals  for  the  8th 
Hrtuit.^ 

The  Creek  Agreement  contains  the  identical  sections 
tlich  have  been  before  the  courts  several  times,  and  the 
Ihtc  Supreme  Court  seems  committed  to  the  construction 
kit  applies  the  restrictions  of  both  sections  to  the  home- 
lead. 

The  provisions  of  the  Cherokee  Agreement  with  refer- 
■fe  to  restrictions  applicable  expressly  to  the  homestead 
■d  surplus  differ  in  other  respects  than  the  period  of 
hitation.  In  this  regard  such  agreement  is  unlike  the 
3kwtaw-Chiekasaw  Treaty  where  the  only  difference  is  in 

>riiited  States  v.  Holsell,  247  Fed.  (CCA)  390;  Truskett  v.  C\os- 
»,  IW  Fed.  (CCA)  835. 
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the  duration  of  reHtriotion.  It  is,  however,  in  i 
with  the  Creek  Treaty  in  this  particular.  "With  refereoM 
to  voluntary  alienation,  the  only  UmitBtion  contained  in 
Section  13  consists  in  the  use  of  the  phrase  "shall  be  ifr 
alienable"  which  is  synonymous  with  the  wording  of  Sm- 
tion  14,  "shall  .  .  ,  not  be  alienated."  The  exemptifl 
from  forced  salo  or  ineuinbrance  in  Section  14,  while  mM 
elaborate  and  in  Rreater  detail,  does  not  seem  to  be  i 
comprehensive.  There  might  be  some  question  under  S«- 
tion  14,  whether  after  the  expiration  of  the  five-year  p^ 
riod,  the  land  might  not  be  sold  to  satisfy  a  debt  or  oti- 
lif^ation  contracted  prior  thereto.  Tt  has  been  held,  ha* 
ever,  that  such  section  exempts  such  lands  from  foreeil 
sale  upon  any  obligation  c-ontrocted  prior  to  the  expiri- 
tion  of  the  restricted  period.' 

§  27.     Surplus'.— Whether    Section     14    applies 
homestead  is  open  to  some  doubt,  but  there  is  no  questk 
that  it  applies  to  the  surplus,  and  together  with  Section 
contains  the  restrictions  upon  alienation  applicable  to  tl 
division  of  the  allotment. 

Section  15  is  as  follows: 

"All  lands  iillotted  to  the  liicuihers  of  said  trihe  eitci 
such  lands  as  is  set  aside  to  each  for  a  homestead  as  hen 
provided,  shall  lie  alienable  iii  five  years  after  issuance 
patent." 

It  will  he  observed  tbat  the  two  sections  are  not  identii 
with  reference  to  the  begiimiiift  and,  therefore,  the  endi_ 
(if  the  restricted  period.     Section   14  prohibits  the  alicni 
tion  "before  the  expiration  of  five  years  from  the  date 
the  ratification  of  this  act."    Section  15  provides  that  i 
laTid  "shall  be  iiJicnabie  in  five  years  after  issuance  of 
ent,"     The  two  ilatt's  uro  nut  identical,  no  patents  ha', 
been  is,siied  ftii'  several  years  subsctiucnt  to  the  ratifical 

2 /It  re  French's  Esiale.  i5  Okla.  8iy,  147  Pac.  31S;  In  re  Wai 
Ion's  Estate.  .16  Okla,  55S.  128  Pac.  1019. 
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■  the  act.  Both  the  State  and  Federal  courts,  as  well  as 
le  Aiusistant  Attorney  General  of  the  United  States,  have 
?ld,  in  construing  the  two  sections  that  the  restricted 
Jriod  extended  for  five  years  from  the  date  of  the  patent.* 

§  28.    Voluntary  Alienation  Comprehended  By  Bestric- 

ras. — The  prohibition  against  voluntary  alienation  ap- 
ies  to  any  attempted  conveyance  or  incumbrance  of  the 
e  or  any  lesser  interest  or  estate,  corporeal  or  incorporeal, 
tiwing  out  of  or  incidental  to  the  ownership  thereof.  It 
eludes  sale;  gift;*  option  to  purchase;'  mortgage;®  con- 
Bct  of  sale;^  power  of  attorney;*  sale  of  timber  on  land, 
icept  when  the  sale  of  timber  is  merely  incidental  to  put- 
ig  the  land  in  cultivation;®  will  (see  Wills) ;  oil  and  gas 
use  (see  Oil  and  Gas  Leases) ;  agricultural  lease  (see  Agri- 
iltural  Leases) ;  assignment  of  royalties  due  under  mining 
aim  (see  Oil  and  Gas  Leases) ;  assignment  of  rents  and 
•ofits  of  lease  for  agricultural  purposes.^^ 

§  29.  Involuntary  Alienation. — The  restrictions  upon 
ienation  protect  the  lands  of  the  allottee  not  only  against 
►luntary  alienation,  but  against  involuntary  sale,  lien  or 
ifumbrance  upon  any  obligation  contracted  during  the  re- 
rieted  period. 

Section  13  of  the  Cherokee  Agreement  in  regard  to  the 
jRnestead  provides: 

During  the  time  said  homestead  is  held  by  the  allottee. 


!2(  Opinions  of  Attorney  General,  page  354;  Truskett  v.  Closser. 
Fed.  (CCA)  835;  Harris  v.  Hart,  151  Pac.  1088;  AHen  v.  Oliver, 

ia.  356,  121  Pac.  226. 
'fitell  v.  Jones,  51  Okla.  639,  151  Pac.  845. 

les  V.  Stonebraker,  28  Okla.  75,  113  Pac.  903. 
'Cornelius  v.  Yarbrough,  44  Okla.  375,  144  Pac.  1030:  Butterfield 
itlcr.  50  Okla.  381,  150  Pac.  1078. 

T  V.  Kelley,  29  Okla.  809,  120  Pac.  293. 
'%boat  V.  Oliver,  46  Okla.  683,  148  Pac.  709. 

.^tes  ▼.  Brower,  184  Fed.  (DC)  342;  Mitchell-Crittenden  Tie  Co. 
Vftwford.  160  Pac.  917. 
^  Cbilders  "v.  Cbilders,  157  Pac.  948. 
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the  same  shall  be  non-taxable  and  shall  not  be  liable  1 
any  debt  conti-ncted  by  the  owner  thereof  while  so  held 
him." 

Section  14  of  the  Cherokee  Agreement  is  as  follows: 

"Lands  allotted  to  citizens  shall  not  in  any  manner  wk 
ever  or  at  any  time  be  encumbered,  taken,  or  sold  to  sea 
or  satisfy  any  debt  or  obligation,  or  be  alienated  by  the 
lottee  or  his  heirs,  before  the  expiration  of  five  years  frt 
the  date  of  the  ratification  gf  this  act." 

Such  provisions  are  dnal  in  their  effect.  They  eonstituB 
a  restriction  upon  voluntary  alienation  and  in  addition  pu 
take  of  the  nature  of  an  exemption." 

By  virtue  of  said  sections,  the  lands  of  an  allottee 
protected  from  all  manner  of  involuntary  lien  or  enna 
brance  contracted  during  the  restricted  period:  and  uj 
his  death  descend  to  his  heirs  free  from  all  such  debls 
obligations." 

And  the  sale  of  the  lands  of  an  allottee,  by  his  admini 
trator  for  the  purpose  nf  paying  debts  contracted  by  hi 
during  the  restricted  period,  is  void  and  confers  no  ri^ 
upon  the  purchaser." 

Such  lands  are  not  affected  nor  can  they  be  taken 
sold  upon  judgment  founded  on  contract'*  or  tort."  Thi 
cannot  be  subjected  to  any  kind  of  lien  by  order  of  court, 

11  Weatern  Inve&tmetii  Co.  v.  Klstler.  22  Okla.  222.  97  Pac. 
In  re  French's  Estate,  45  Okla.  819,  147  Pac.  319;  In  re  Waahlni 
Estate.  36  Okla.  559.  12S  Pac.  1079. 

la/nrc  French's  Estate,  45  Okla.  819,  117  Pap.  319;  In  re  WaBbl 
ton's  Estate,  36  Okfa.  559,  128  Pac.  1079;  In  re  Davis'  EstalP.  32  01 
209,  122  Pac,  617:  Redwine  v.  Analey.  32  Okla.  317,  122  Pac.  5i 
Choctaw  Lumber  Co,  v,  Coleman,  156  Pac.  222;  EaBtem  Oil 
Harjo,  157  Pac,  !i21;  Barnard  v.  Bllby,  171  Pac,  50. 

'lEaatern  Oil  Co.  v.  HarJo,  167  Pac.  921;    In  re  French's  1 
45  Okla.  819.  147  Pac.  319. 
I*  Western  Inveslmeni  Co.  v.  Klatler,  22  Okla.  282,  97  Pac. 
!■■  Mullen  V.  Simmona.  234  U.  S.  192.  58  L.  Ed.  1274;  ChocUW 
ber  Co.  v.  Coleman.  156  Pac.  222. 
'"Tiger  V.  Reed.  159  Pac.  «3. 
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1  a  judgment  of  partition  or  one  decreeing  a  lien  in  a  suit 
alimony  is  null  and  void.*^  They  are  not  subject  to  ma- 
ial  men's  lien,^*  nor  to  lien  of  occupying  claimant  under 
tion  4933,  Rev.  Laws  1910.^*  And  such  exemptions  ex- 
d  not  only  to  the  land  itself,  but  to  the  rents  and  profits 
iniing  therefrom.*® 

\  30.    Removal  of  Rc^rictions  Did  Not  Alfect  Exemp- 

n. — Prom  the  dual  nature  of  the  restrictions  upon  aliena- 

•n  it  has  been  held  that  a  removal  of  restrictions  by  the 

cretary  of  the  Interior  was  effective  only  as  to  voluntary 

ienation,  and  that  the  exemption  from  forced  sale  would 

cnain  unless  expressly  made  a  part  of  the  order  of  re- 
st 

i  like  effect  has  been  given  to  the  Act  of  April  21,  1904. 
Act    removed   the   restrictions   upon   the    voluntary 
lation  of  the  surplus  allotments  of  members  not  of  In- 
Wood,  but  left  unimpaired  the  exemption  against  in- 
itar>'  alienation  theretofore  in  effect.'* 

{ ^1.    Effect  of  Tradbaction  in  Violation  of  Restrictions. 
-The  Creek  Supplemental  Treaty  contains  the  following 
ions: 

'Section  16.  Anj^  agreement  or  conveyance  of  any  kind 
Aaracter,  violative  of  any  of  the  provisions  of  this  para- 
shall  be  absolutely  void  and  not  susceptible  of  rati- 

m  in  any  manner,  and  no  rule  of  estoppel  shall  ever 

mt  the  assertion  of  its  invalidity.'* 

Cherokee  Agreement  contains  no  such  provision  and 
is  no  language  declaring  such  contracts  or  transac- 


■Cbilders  v.  Chllders.  163  Pac.  948;  Burney  v.  Burney,  160  Pac. 

'Jttl  V.  Ingersol,  27  Okla.  117,  111  Pac.  214. 
TriTens  v.  Amos,  166  Pac.  140. 
'lUdersv.  Childers,  157  Pac.  938.  163  Pac.  948;  Burney  v.  Bur- 
•0  Pac.  85;  Redwine  v.  Ansley,  32  Okla.  317.  122  Pac.  679. 
i^wcrn  Investment  Co.  v.  Kistler,  22  Okla.  222,  97  Pac.  h%%. 
Hnrt  Davis'  Estate,  32  Okla.  209,  122  Pac.  647. 
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tions  void.  The  expressed  governmental  policy,  hoiveTW, 
in  allotting  the  lands  of  the  tribe  in  severalty  was  to  mill 
such  lands  aubject  to  certain  restrictions  upon  allenatis 
for  definite  periods,  and  snch  contracts  or  conveyances,  bi 
ing  in  contravention  of  such  policy,  are  absolutely  void." 

The  Supreme  Court  of  Oklahoma  in  construing  the  ChM 
taw-Chickasa «■  Treaties  has  held  in  several  cases,  followia 
Sayer  v.  Brown,  7  Ind,  Ter.  675,  104  R.  W.  877,  decided  I 
the  Court  of  Appeals  of  the  Indian  Territory,  that  efl 
tracts  and  coiiveyaiifes  in  violation  of  the  restrictions  b 
posed  by  those  treaties  were  not  only  void,  but  illegal." 

The  same  court  in  construing  the  Creek  Treaty  has  he 
that  such  contracts,  while  void,  were  not  illegal.*" 

The  Creek  Treaties  contain  more  drastic  provisia 
against  alienation  Ihan  the  Choctaw-Chickasaw  Treali 
and  no  valid  reason  can  be  suggested  for  deelarinB  cfl 
tracts,  in  violation  of  the  latter,  illegal,  that  would  noH 
ply  to  those  in  violation  of  the  former.  The  Supreme  Cwa 
of  the  United  States  has  many  times  considered  trana 
tions  in  violation  of  restrictions  imposed  under  vario 
treaties  and,  while  it  has  invariably  declared  them  vol 
either  as  violative  of  express  provisions  or  of  governmeU 
policy,  it  is  not  believed  they  have  ever  been  held  to 
illegal. 

In  Heckman  v.  United  Slates,  224  U.  S.  412,  56  U  1 
S20,  involving  the  construction  of  the  Cherokee  Trei| 
that  court  declared  transactions  in  violation  of 
tive  provisions  void  as  violative  of  governmental 
and  in  so  holdiiip  expressly  announced  that  the 
tion  received  by  the  allottee  might  be  recovered  ni 

2i  Heckman  v,  UnUed  Slates.  224  V.  S.  413,  56  L.  M.  820;  ■ 
United  Sttktes.  2:^4  V.  S.  45S.  56  L.  Ed.  841;  Monson  v 
U.  S.  341,  58  1.,.  Kd.  260;   Starr  v.  Lcng  Jim.  227  U.  S.  613.  57  d 
613;  Oatea  v.  Freeman,  157  Pac.  74. 

2*  Lewis  V.  ClempntB,  21  Okla.  167.  95  Pac.  769;  Howard  V 
28  Okla.  490.  114  Pac.  695. 
-'=ra(e  v.  (Jaines,  25  OWa.  141,  105  Pac.  193. 
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>i]diation  of  the  transaction.  It  declined,  however,  to 
ike  the  return  of  the  consideration  a  condition  of  the  can- 
Bation  of  the  conveyance.  It  is  believed  that  this  is  a 
»r  recogrnition  by  the  court  that  the  contract,  while  void 
so  far  as  it  attempted  to  accomplish  alienation  of  the  al- 
lied lands  in  \nolation  of  the  restrictions,  was  not  im- 
oral  or  illegal,  and  that  the  consideration  received  by  the 
lottee  might  be  recovered,  provided  recourse  were  not 
id  against  the  restricted  land.  To  permit  the  latter  would 
nng  about  indirectly  the  very  alienation  it  was  the  pur- 
use  of  Congress  to  prevent.  Under  well  established  prin- 
iples,  had  the  transaction  been  adjudged  illegal  the  court 
Nomld  have  interposed  such  illegality  as  a  bar  to  the  recov- 
ry  of  the  consideration.  The  Supreme  Court  of  the  State 
I  eonstruing  the  Osage  Allotment  Agreement  has  held  that 
liKeasion  under  a  lease  made  in  violation  of  its  restric- 
lons  would  support  an  action  for  damages  to  planted 
fcopa,"  or  meadow."^ 

And  that  an  allottee  under  such  circumstances  was  not 
Mified  in  unlawfully  taking  possession  of  the  crops  and 
inverting  the  same  to  his  own  use.^® 

•  The  question  of  the  effect  of  transactions  in  violation  of 
ntrietions  under  the  Cherokee  Agreement,  whether  void 
w  illegal,  has  not  yet  been  passed  upon  directly  by  the 
jHirts  and  until  such  time  it  must  remain  an  open  one. 

\  32.     Ratification. — Whether    transactions    in    violation 
restrictions  on  alienation  are  merely  void  or  are  illegal 
very  material  in  determining  the  effect  upon  such  traiis- 
ns  of   an  attempted  ratification  and  affirmation  after 
disability  has  been  removed.    If  the  contract  is  not  un- 
1,  the  consideration  therefor  would  support  a  subse- 
t  conveyance.    If  it  is  unlawful,  t  subsequent  ratifica- 


*  Holden  v.  Lynn.  30  Okla.  663,  120  Pac.  246. 

,» Midland  Valley  RaUroad  Co.  v.  Llnd,  38  Okla.  695,  135  Pac.  370. 

*»  Burns  v.  Malone,  37  Okla.  40,  130  Pac.  278. 
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tion  or  adoption  would  he  tainted  with  the  original 
gality  and  would  render  the  suhsequent  transaction 

Decisions  oonstruhiK  the  Creek  Treaty  are  not  authoi 
for  the  const  nietioii  of  the  Choctaw -Chiekasaw  or  Cher 
Agreements,  for  the  reason  that  by  express  provisions 
the  Creek  Afrreementa,  anch  transactions  or  contract 
not  susceptible  of  ratification. 

§  33.  Recovery  of  Consideration, — The  question  of  i 
recovery  of  the  consideration  paid,  upon  the  repudiat 
of  the  transaction  by  the  owner  of  the  reatrieted  land, 
pends  also  upon  the  nature  of  the  act  in  violation  of 
strictions.  If  the  act  ia  illegal  the  consideration  cannot 
recovered.  Tf  it  is  merely  void,  it  seems  clear  it  would 
reeoverahle  in  an  action  for  money  had  and  received,  will 
out  recourse,  however,  against  the  restricted  land.  Il  in 
been  held  that  the  consideration  may  be  recovered 
struing  the  Creek  Agreements,'" 

While  a  different  ponelusion  was  reached  under  the  Ok 
taw-Chickasaw  Treaties. 

§  34.  Act. of  April  21,  1904.— Under  the  law  by  whu 
the  lands  of  the  Cherokees  were  allotted  in  severalt; 
disregarding  subsequent  legislation,  the  land  other  Ihi 
the  homestead,  allotted  to  each  member  of  said  nation,  «1 
subject  to  unrestricled  alienation  after  the  expiration 
five  years  from  Ibe  7th  day  of  August,  3902,  the  dat* 
the  ratifieation  of  (he  Cherokee  Agreement,  or  at  the 
piration  of  five  years  from  the  date  of  patent. 

On  April  2.1,  lf!04.  Congress  enacted  as  follows: 

"And  all  the  lest  riot  ions  upon  the  alienation  of  la 
all  allottees  of  either  of  the  Five   Civilized  Tribes 
dians  who  are  not  of  Indian  blood,  except  minors,  an 
ccpt  as  to  homesfonds,  hereby  removed,  and  all  restrifl 

2"  Tate  V.  GalneB.  2.1  Okla.  141,  105  Pac.  193. 
"•Howard  v.  Farrar.  28  Okla.  4S0.  114   Pac.  696;   Sayer  * 
7  Ilia.  Ter.  675,  104  S.  W.  877. 
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on  the  alienation  of  all  other  allottees  of  said  Tribes,  ex- 
>t  minors,  and  except  as  to  homestead,  may,  with  the  ap- 
►val  of  the  Secretary  of  the  Interior,  be  removed  under 
h  rules  and  regulations  as  the  Secretary  of  the  Interior 
y  prescribe.    ..." 

?he  effect  of  the  act  was  to  render  the  surplus  allot- 
nts  of  all  adult  non-Indian  citizens  free  from  any  re- 
ictions  upon  their  voluntary  alienation.  They  were 
reby  authorized  to  convey  the  fee  or  any  lesser  estates 
rein.  It  was  applicable  to  all  citizens  who  were  not  In- 
ns by  blood  and  included  intermarried  whites,  freedmen 
1  adopted  citizens  not  of  Indian  blood.'^ 
rhe  word  '* allottee"  used  in  said  act  signifies  a  member 
the  tribe  to  whom  an  allotment  had  been  made  or  who 
1  selected  such  allotment.  The  act  did  not  apply  to  one 
0  had  not  made  his  selection,  although  a  member  be- 
ging  to  the  class  whose  allotment,  if  selected,  would  be 
virtue  of  the  above  act  free  from  restrictions  on  aliena- 
B.  Prior  to  selection  of  allotment,  notwithstanding  the 
isage  of  said  act,  he  was  powerless  to  make  a  valid  con- 
«t  of  conveyance.*" 

(  35.  Minors. — The  act  specifically  excepted  minors 
im  its  operation.  It  was  only  by  reason  of  their  minority 
0  inexperience  that  they  were  excepted  from  the  provi- 
that  applied  to  adult  members  of  their  class.  Upon 
g  their  majority,  after  the  passage  of  said  act,  the 
for  their  exclusion  was  removed.  It  has  therefore 
held  that  the  restrictions  were  removed  by  said  act 


Landrum  v.  Graham,  22  Okla.  458,  98  Pac.  432;  Casey  v.  Bing- 
Z7  Okla.  4S4,  132  Pac.  663 ;  Sharp  v.  Lancaster,  23  Okla.  349. 
]Pmc.  578;  Elred  v.  Okmulgee  Loan  &  Trust  Co.,  22  Okla.  742,  98 
•  $29:  Bradley  v.  Goddard,  45  Okla.  77,  145  Pac.  409;  Goat  v. 
bd  States,  224  U.  S.  458.  56  L.  Ed.  841 ;  United  States  v.  Jacobs, 
ITM.  (CCA)  707. 

Fhuiklin  v.  Lynch,  233  U.  S.  269,  58  L.  Ed.  954;  Parkinson  v. 
Urn,  ZZ  Okla.  813,  128  Pac.  131;  Lynch  v.  Franklin.  37  Okla.  60, 
Pftc.  599. 
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upon  the  surplus  allotments  of  non-Indian  members, 
were  minors  at  the  time  of  its  passage,  upon  their  atl 
ing  their  majority  thereafter.*' 

§  36.  Inyolnntaiy  Alienation. — The  above  aet  in  ret 
ing  the  restrictions  upon  voluntary  alienation  did  not 
feet  the  exemption  against  involuntary  alienation  pror 
in  Sections  13  and  14  of  the  Cherokee  Agreement.  A 
the  passage  of  said  act,  as  before,  the  surplus  landj 
adult  non-Indian  allottees  were  protected  against  any  e 
iier  of  forced  sale  or  incumbrance  contracted  prior  to 
time  the  land  could  have  been  alienated  under  the  trea' 

§  37.  Act  of  Apnl  26,  1906.— After  the  Act  of  April 
1904,  no  further  acts  of  Congress  removing  restrict 
upon  allotted  lauds  were  passed  until  the  Act  of  May 
1908.  The  Act  of  April  26,  1906,  removed  restrictions  o 
inherited  lands,  but  not  upon  allotted  lands.  On  the  ol 
hand,  the  last  mentioned  net  extended  the  restricted 
riods  upon  both  surplus  and  homestead  lauds  of  all 
blood  Indians,  and  abolished  the  difference  in  reaped 
restricted  periods  that  had  theretofore  obtained  betw 
the  two  divisions  of  the  allotment. 

Part  of  Section  19  of  the  Act  of  May  26,  1906,  is  as 
lows : 

"That  no  full-blood  Indian  of  the  Choctaw,  Chicksi 
Cherokee,  Crock  or  Seminole  Tribes  shall  have  powei 
alienate,  sell,  dispose  of,  or  encumber  in  any  manner  ■ 
of  the  lands  allotted  to  him  for  a  period  of  twent)-- 
years  from  and  Jiftci-  the  passage  and  approval  of  this- 
uiilesK  such  restriction  shall,  prior  to  the  expiration  of  I 
period,  he  TPiiioved  by  net  of  Congress." 

»■'  United  States  v.  Shock.  187  Fed.  (CC)  862,  870;  Charles  v.  1* 
berg.  44  Okla.  .!gi),  144  Pac.  1033;  Smith  v.  Bell,  44  Okla.  310, 
Pac.  1058;  Thraves  v.  Greenlees.  42  Okla.  7S4,  142  Pac.  1021. 

■Ml,,  rr  French's  Estate.  45  Okla.  819,  147  Pac.  319;  WcBtem : 

Co.  V.  Klatler.  22  Okla,  223,  97  Pac.  588. 
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The  constitutionality  of  the  extension  of  the  restricted 
•iod  when  the  land  was  at  the  time  already  subject  to 
trictions  is  well  settled.^' 

The  restrictions  upon  none  of  the  allotted  land  of  the 
erokee  Nation  had  expired  on  April  26,  1906,  and  it  is 
jrefore  clear  that  Congress  had  authority  to  enlarge  such 
tricted  period.  The  passage  of  such  act  rendered  the 
otted  lands,  both  surplus  and  homestead,  of  full-blood 
erokee  Indians  inalienable  until  April  26,  1931. 

\  38.    Status  of  Allotted  Land  Prior  to  Act  of  May  27, 

IS, — The  surplus  allotments  of  all  adult  members,  not  of 
iian  blood,  were  alienable  after  April  21,  1904. 
The  surplus  allotments  of  minor  allottees,  not  of  Indian 
)od,  were   alienable   after  such   allottees  attained  their 
ijority  after  April  21,  1904. 

The  surplus  allotments  of  allottees  of  Indian  blood,  less 
an  full  blood,  were  alienable  in  five  years  after  issuance 
patent.     It  is  not  believed  that  such  period  had  in  any 
8e  expired  before  July  27,  1908. 

The  Secretary  of  the  Interior  was  authorized  by  the 
lerokee  Agreement  and  Act  of  April  21,  1904,  to  remove 
strictions  upon  alienation  of  the  surplus  allotments  of  all 
lottees,  except  minors;  upon  the  removal  of  restrictions 
Uecordance  with  the  regulations  of  the  Department,  the 
td  was  thereafter  subject  to  unrestricted  sale. 
Romestead  of  all  allottees,  except  full  bloods,  were  rc- 
Peted  during  the  life  time  of  the  allottee,  not  exceedinic 
Wv-one  years  from  the  date  of  the  certificate  of  allot- 
*t. 

the  homestead  and  surplus  allotments  of  full  blood  niem- 
s  were  restricted  until  April  21,  1931. 


Tiger  V.  Western  Inv.  Co..  221  U.  S.  286,  55  L.  Ed.  738;   Heck- 
t  T.  United  States,  224  U.  S.  413,  56  L.  Ed.  820;  Charles  v.  Thorn- 
s' 44  Okla.   380,  144  Pac.  1033;   Smith  v.  Bell.  44  Okla.  370.  144 
1058. 
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CHAPTEB    VII. 

CHEROKEE— RESTRICTIONS  UPON  ALIENATION. 

INHERITED  LAND. 
9  39.     Division  of  Subject. 

40.  Death  of  Member  Prior  to  Selection  of  Allotment. 

41.  Allotment  of  Minor  Children. 

42.  Meaning  of  Phrase  "Before  Receiving  His  Allotment". 

LANDS  ALLOTTED  TO  LIVING  MEMBERS. 

43.  Homestead. 

44.  Surplus. 

45.  Surplus—Act  of  April  21.  1904. 

46.  Minors. 

47.  Status  of  Inherited  Land  Prior  to  April  26.  1906. 

§  39.    Division   of   Subject. — In   discussing   the   restric- 
tions upon  alienation  applicable  to  inherited  land  in  tlii| 
Cherokee  Nation  it  is  convenient  to  divide  the  subject  into 
two  classes  as  follows: 

1.  Lands  of  members  who  died  prior  to  selection  of  al- 
lotment and  to  whom  lands  were  allotted  after  death,  un- 
der Section  20  of  the  Cherokee  Agreement. 

2.  Lands  of  allottees  who  died  subsequent  to  the  selc^ 
tion  of  their  allotment. 

^  40.    Death  of  Member  Prior  to  Selection  of  Allotmnik 

— In  order  to  fix  the  date  upon  which  those  members  oB 
the  tribe  living  should  be  entitled  to  allotment,  SectioB^ 
25  of  the  Cherokee  Agreement  provided  for  allotment  to  all 
citizens  of  the  nation  living  on  September  1,  1902.  Evi- 
dently anticipating  that  in  some  instances  those  living  OB 
that  date  might  die  before  they  had  selected  and  secun^ 
the  allotment  to  which  they  were  entitled,  Congress  enacte^ 
Section  20  of  the  Agreement  as  follows:  1 

**If  any  person  whose  name  appears  upon  the  roll  pi 
pared  as  herein -provided  shall  have  died  subsequent  to  t 
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ay  of  September,  nineteen  hundred  and  two,  and  be- 
eceiving  his  allotment,  the  lands  to  which  such  per- 
auld  have  been  entitled  if  living  shall  be  allotted  in 
me,  and  shall,  with  his  proportionate  share  of  other 
property,  descend  to  his  heirs  according  to  the  laws 
icent  and  distribution  as  provided  in  chapter  forty- 
f  Mansfield's  Digest  of  the  Statutes  of  Arkansas.*' 

1  the  Creek,  Seminole  and  Choctaw-Chickasaw 
[uents  contained  practically  identical  sections.  The 
m  arose  whether  the  restrictions  upon  alienation  con- 
in  Sections  13,  14  and  15  applied  to  allotments  made 
lalf  of  deceased  members  who  had  not  made  their 
3n  before  death  under  said  Section  20.  It  has  been 
ely  determined  by  the  Supreme  Court  of  the  United 
that  these  restrictions  were  applicable  only  to  allot- 
made  to  living  members  of  said  tribe,  and  that  the 
Mit  selected  upon  behalf  of  members  who  died  before 
)n,  descended  to  their  heirs  free  from  all  restrictions 
fie  part  of  the  heirs.  The  rule  was  declared  in  Green- 
[Nlorris,  239  U.  S.  627,  60  L.  Ed.  474,  a  memorandum 
n  reversing  the  Supreme  Court  of  Kansas  which  had 
leh  lands  to  be  restricted,  reported  in  135  Pac.  569, 
Talley  v.  Burgess,  —  U.  S.  — ,  62  L.  Ed.  340.  To 
ffect  see^ 

Allotments  of  Minor  Children. — By  act  of  Con- 
f  April  26,  1906,  the  rolls  of  those  entitled  to  parti- 
in  the  allotment  of  the  lands  of  the  tribe  were  ex- 
to  include  children  who  were  minors,  living  March 
This  Act  merely  amended  Section  25  of  the  Chero- 
reement  so  as  to  extend  the  benefits  of  allotment  to 
n  born  subsequent  to  September  1,  1902,  and  prior 
eh  4,  1906.  Allotments  to  such  new  members  were 
in  all  respects  in  accordance  with  the  Cherokee 
lent  and  were  subject  to  the  same  restrictions  upon 

ay  V.  MaUory,  237  Fed.  (CCA)  526;  Greenlees  v.  Wettack,  43 
.  141  Pac.  282;  Thraves  v.  Greenlees.  42  Okla.  764,  IVi  P;si^. 
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alienation  that  applied  to  the  lands  of  the  other  memben 
of  said  tribe.  If  such  new  member  dipd  after  March  4, 
1906,  before  seleetiiiR  his  allotment,  both  surplus  and 
homestead  descended  to  his  heirs  under  Section  20,  fr« 
from  any  restrietion  upon  its  alienation.* 

It  was  the  practice  of  the  Commission  to  designate 
homestead  pari  of  the  land  patented  to  an  allottee  who  died 
before  selection  of  allotment  as  if  it  had  been  allotted  to 
him  while  livinjr-  There  was,  however,  no  authority  for 
such  act  upon  thp  part  of  the  Coniinission,  and  such  desig- 
nation did  not  chanpe  the  status  of  the  land  which  de- 
scended to  his  beiis  unrestricted  in  its  entirety  and  without 
division  into  homestead   or  surplus.' 

§  42.  Meaning  of  Phrase  "Before  Receiving  His  AIliA- 
ment." — The  te.sl  as  tn  whether  the  lands  were  selected 
prior  to  death  is  contained  in  Section  20: 

"If  any  person  whose  name  appears  upon  the  roll  pre- 
pared as  herein  provided  shall  have  died  subsequent  to  ttf 
first  day  of  September,  1!)02,  and  before  receiving  his  allot- 
ment." The  Kelection  of  allotment,  nnder  the  rules 
regulations  of  the  t'ommisHion,  was  a  segregation  of  tbl 
land  from  the  public  domain  of  the  nation  and  vested  in 
the  member  an  equitable  title  to  the  land  selected,  whii 
was  converted  into  ii  fee  siinple  title  upon  the  issuance  1 
patent.  The  patent,  however,  related  back  to  the  aeleetid 
which  was  the  inception  of  the  title.  Undoubtedly 
who  had  selected  land  for  allotment,  unless  subsequeafl 
successfully  contested  within  the  time  prescribed  by 
rules  of  the  Cnmmission,  "had  received  his  allotment 
within  the  meaning  of  the  above  provisiou,  whether  ti 
eertificate  of  allotment  or  patent  had  issued  or  not.  If  I 
died  before  segiegafion  of  the  land  from  the  public  dorm 

:  Harris  v.  Bell.  235  Fed.  326.  250  fei.  (CCA)  209. 
■  HawkSna  v.  Oklahoma  Oil  Co.,  195  Fed.  (CC)  345. 


CHEROKEE.  §  43 

by  selection,  he  liad  not  "received  his  allotment"  and  the 
land  to  which  he  was  entitled  upon  being  subsequently 
selected  descended  to  his  heirs  unrestricted. 

LANDS  ALLOTTED  TO  LIVING  MEMBERS. 

§  43.    Homestead. — The    question    whether    restrictions 
upon  alienation  attach  to  the  homestead  in  the  lands  of 
the  heirs  depends  upon  whether  both  Sections  13  and  14 
of  the  Cherokee  Agreement  apply  to  the  homestead  or  only 
Section  13.     Section  13,  so  far  as  the  restrictions  are  con- 
cerned, is  identical  with  Section  12  of  the  Choctaw-Chicka- 
saw Agreement.     In  both  the  restricted  period  is  as  fol- 
lows:   "Shall  be  inalienable  during  the  lifetime  of  the  al- 
lottee, not  exceeding  twenty-one  years  from  the  date  of 
the  certificate  of  allotment."     It  is  well  settled  that  the 
homestead  under  the  Choctaw-Chickasaw  Agreement  was 
restricted  only  during  the  lifetime  of  the  allottee  and  that 
upon  his  death  it  descended  to  his  heirs  free  from  restric- 
tion. 

And  it  seems  clear  that  if  only  Section  13  of  the  Cherokee 
•%eement  were  involved  the  same  result  would  be  reached 
«8  to  the  Cherokee  homestead.  The  Choctaw-Chickasaw 
-Ajrreement,  however,  contained  no  provision  similar  to 
Section  14  of  the  Cherokee  Agreement,  which  is  as  fol- 
fews: 

**Lands  allotted  to  citizens  shall  not  in  any  manner  what- 
ever or  at  any  time  be  incumbered,  taken,  or  sold  to  secure 
>^  satisfy  any  debt  or  obligation,  or  be  alienated  by  the  al- 
Ottee  or  his  heirs,  before  the  expiration  of  five  years  from 
he  date  of  the  ratification  of  this  act.*' 

The  .section  Ls  undoubtedly  broad  enough  to  include  the 
lomestead  in  the  words  ** lands  allotted  to  citizens.*'  And 
lie  Circuit  Court  of  Appeals  has  applied  th^  restrictions 
if  both  Sections  13  and  14  to  the  homestead.  If  such  con- 
itruction  shall  prevail,  it  is  clear  that  the  homestead  \^  t^- 
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strieted  under  Section  13  during  the  Hfetime  of  the  allottee 
not  to  exceed  tHenty-nne  years  from  the  date  of  the  certifi- 
cate of  allotment,  and  ia  further  i-estricted  under  Secti 

14  in  the  allottee  or  his  heirs  for  five  years  from  the  date  of 
the  ratification  of  the  Cherokee  Agreement,  towit :  August 
7,  1902.' 

Section  16  of  the  Supplemental  Creek  Agreement 
tains  a  provision  almost  identical  with  Section  14,  supra,  mA 
notwithstanding  said  section  13  held  to  apply  to  the  home- 
stead, there  are  several  authoriticR  holding  that  the  home- 
stead descends  to  the  heirs  of  the  allottee  unrcstriet*d. 
Such  holding,  however,  is  predicated  upon  a  provision  d 
the  treaty  that  is  absent  from  the  Cherokee  Agreement 
and  would  not  be  authority  for  such  a  eonstruction  of  the 
Cherokee  Treaty.  The  restrictions  imposed  by  Section  H, 
.lupra.  in  connection  with  Section  15,  have  been  held  to  it-i 
taeh  to  the  surplus  lillotment  for  five  years  after  the  ifrf 
suanee  of  patent.  The  restricted  period  under  Section  U 
ia  five  years  fruiu  the  date  of  the  ratification  of  the  Chei 
kee  Afireement,  tnwit :  August  7,  1!)02.  As  Section  15  ■ 
plied  only  to  the  surplus,  there  is  no  conflict  with  Sectia 

15  Ko  fur  as  the  restricted  period  applicable  to  other  tht 
surplus  lands  is  concerned.  It  therefore,  seema  plain  tbll 
if  Section  14  he  held  to  apply  to  the  homestead,  that  p< 
tioii  of  the  allotment  descended  to  the  heirs  of  the  alloti 
free  from  any  restrictions  under  Section  13,  but  restrict 
under  Section  14  if  the  death  of  the  nllottee  occurred  pril 
to  Augnst  7,  mO",  until  that  time.  Thereafter  it  was 
restricted  if  the  ancestor  died  subsequent  to  August  7,  IMl 
The  restricted  pci'iod  tliat  ran  with  the  laud  under  Seol 
14  had  lerniiiiiileil  iinil  it  descended  to  the  heirs  unrt 
strieted.  This  cdnclusion  is  reached  without  taking  inl 
consideration  the  Acts  of  April  2(1,  lOOfi,  and  May  27,  19Gf 

247  Fed-  iCCA)  3fl0;  Truskett  v 
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§  44.  Surplus. — Section  14  of  the  Cherokee  Agreement 
s  as  follows : 

"Lands  allotted  to  citizens  shall  not  in  any  manner 
whatever  or  at  any  time  be  encumbered,  taken,  or  sold  to 
leeure  or  satisfy  any  debt  or  obligation,  or  be  alienated  by 
:he  allottee  or  his  heirs,  before  the  expiration  of  five  years 
from  the  date  of  the  ratification  of  this  act.'* 

The  restriction  upon  alienation  may  be  considered  to  run 
Bvith  the  land  and  to  be  binding  upon  both  the  allottee  and 
his  heirs,  unless  the  contrary  intention  is  manifest  from 
the  statute.* 

It  would,  therefore,  seem  plain  that  in  the  absence  of 
the  word  "heins"  in  the  above  section  the  restrictions 
therein  declared  would  apply  to  both  the  allottee  and  his 
leirs.  The  use  of  the  word  ** heirs,**  however,  makes  it 
doubly  plain  that  Congress  not  only  did  not  intend  that 
the  restriction  should  not  be  personal  to  the  allottee,  but 
txpressly  indicated  that  it  should  apply  to  the  heirs  as 
■^ell.  The  above  section  is  identical  with  the  correspond- 
ing provision  of  Section  16  of  the  Supplemental  Creek 
^Agreement,  and  it  has  been  assumed  by  the  Supreme  Court 
«f  the  United  States  and  expressly  held  by  the  Supreme 
Court  of  Oklahoma,  that  the  Creek  surplus  land  was  re- 
ttricted  in  the  hands  of  the  heirs  as  well  as  the  allottee. 
Oie  same  conclusion  has  been  reached  in  regard  to  the 
^Urplus  allotment  under  the  Choctaw-Chickasaw  Agree- 
>i«nts. 

There  seems  to  be  no  question  that  the  surplus  allotment 
ttider  the  Cherokee  Agreement  was  restricted  in  the  hands 
£f  the  heirs.  The  only  question  concerns  duration  of  the 
•tstricted  period.  Under  Section  14  it  was  alienable  by  the 
illottee  or  his  heirs  on  the  7th  day  of  August,  1907,  five 
rears  from  the  date  of  the  ratification  of  the  Cherokee 
kgreement. 

Under  Section  15,  however,  it  was  alienable  **  after  five 


sGoodrum  v.  BuffaJo,  162  Fed.  (CCA)  817. 
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years  from' the  date  of  the  issuance  of  patent."  It  has 
held,  construinE  the  two  sections  together,  that  the  H 
stricted  period  extended  five  years  from  the  date  of  pat 
ent,* 

Should  that  construetioii  prevail  the  inherited  surpla 
was  undouhtedly  Hiieiiable  by  the  heir  after  five  years  from 
the  date  of  patent;  otherwise  on  August  7,  1907. 

§  45.    Surplus—Act    of    April    21,    1904.— The 
April  21,  1904,  is  as  follows: 

"And  all  the  restrictions  upon  the  alienation  of  lands  of 
all  allottees  of  either  of  the  Five  ("ivilized  Tribes  of  In- 
dians whn  are  not  of  Indian  blood,  except  minors,  are, 
cept  as  to  homesteads,  hereby  removed." 

It  will  be  noticed  that  the  above  act  does  not  relieve 
disabilities  of  the  allottee  hut  removes  the  restrictions  u| 
the  land  itself.  The  act  applies  to  the  land  and  not  to 
allottee.' 

The  surplus  lands  mentioned  in  the  net,  to-wit :  those  rf 
adult  allottees  mti  of  Indian  blood,  upon  the  passage  of  thi 
above  net  were  unrestricted  in  the  allottees,  and  upon  theii 
death  thereafter  in  their  heirs, 

§  4fi,  Minors.— JlinorR  were  speeifieally  excepted  froB 
the  provisions  of  the  Act,  but  it  seems  clear  that  the  sw 
pins  land  of  an  allottee,  who  was  a  minor  at  the  time  of  i1 
passage,  was  alienHble   upon  the   minor  attaining  his  nil 

"26  Oplnlona  of  AHorney  General,  page  354;  Truakett  v.  CIohM 
198  Fed.  (CCA)  8:t5;  Harris  v.  Hart.  !51  Pac-  1038;  Allen  v.  OIUM 
31  Okla,  356,  121  Pac.  226. 

'  United  States  v.  Jaeobs,  IBS  Fed.  (CCA)  707;. Bradley  v.  Goddu4 
45  Okla.  77,  107 

"Parkinson  v.  Skplton,  33  Okla.  813,  12S  Pac.  131;  United  SuteiT, 
Jacobs.  195  Fed.  (CCA)  707;  Bradley  v.  Goddard,  46  Okla.  77,  II 
Pac.  409;  Iowa  Land  &  Trust  Co.  v,  Dawson,  37  Okla.  593,  134  p« 
3S. 
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rity  thereafter,  and  that  upon  his  death  after  attaining 
s  majority  the  land  descended  unrestricted  to  his  heirs." 

§  47.    Status  of  Inherited  Land  Prior  to  April  26,  1906. 

The  lands,  both  surplus  and  homestead,  of  members  who 

ed  before   receiving  allotments,   were   alienable   by   the 

iirs  whether  adult  or  minor. 

The  surplus  allotments  of  allottees  of  Indian  blood  who 

ed  subsequent  to  allotment,  were  inalienable  by  the  heirs 

T  five  years  from  the  date  of  patent,  and  alienable  there- 

ter. 

The  surplus  allotments  of  allottees,  not  of  Indian  blood 

ho  were  adults  on  April  21,  1904,  or  upon  attaining  their 

ajority  thereafter,  were  alienable  by  the  heirs. 

The  surplus   allotments   of  allottees   whose    restrictions 

id  been  removed  by  the  Secretary  of  the  Interior  under 

ttthority  of  the  Act  of  April  21,  1904,  were  alienable  by 

ie  heirs  in  event  of  death  prior  to  sale. 

The  homestead  allotments  of  allottees    who    died    after 

Ipction  were  probably  inalienable  by  the  heirs,  under  Sec- 

ii  14,  for  five  years  from  date  of  patent,  and  alienable 

^eafter. 


rnited  States  v.  Shock,  187  Fed.  (CC)  862,  870. 
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CHAPTER    VIII. 

CHOCTAW-CHICKASAW— ALLOTMENT 
AGREEMENTS. 

i  48.     Atoka  Agreement. 

49.  Supplemental  Agreement. 

50.  Persons  Participating  In  Allotment. 

61.  Intermarried  Cltliens. 

62.  MiflslsBlppl  Choctaws. 
53.     Preedmen. 

§  48.  Atoka  Agreement. — The  treaties  under  whieh 
lands  of  the  Choctaw-Chickasaw  Nations  were  allotte 
severalty  are  known  as  the  Atoka  Agreement  and  the 
plemental  A(rreemeiit.  The  Atoka  Agreement  embodv 
treaty  agreed  upon  between  the  Commission  to  the 
Civilized  Tribes  and  the  Commissioners  representing 
Choctaw  and  Chickasaw  Nations,  under  date  of  Apri 
1897.  This  agreement,  as  amended,  was  adopted  by 
gress  by  act  of  June  2R,  1898,  and  as  so  amended 
adopted  wa.s  submitted  for  ratification  by  the  Choc 
and  Chiokasaws,  as  Section  29  of  the  act,  commonly  « 
"The  Curtis  Act." 

In  addition  to  legislation  applicable  generally  to  the 
dinu  Territory  the  Curtis  Act  provided  for  the  allotmei 
the  lands  of  the  Choctaw  and  Chickasaw  Nations,  and 
Oeek  Nation,  in  tHe  event  of  the  rejection,  by  the  tr 
of  the  treaties  thereby  respectively  submitted  for  t 
ratification.  The  Creek  Agreement  was  not  adopted  by 
tril)e  and  the  Commission  proceeded  to  allot  the  C 
lands  under  Section  11  of  the  Curtis  Act,  the  action  of 
Commission  being  sul)sequently  confirmed  by  the  C 
Nation. 

The  Choctaws  and  Chickasaws  adopted  the  treaty  so 
mitted  to  them  by  said  act. 

The  agreement  provided: 

"That   (he   agreement   made  \^y  \W  Commission  to 
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5  Civilized  Tribes  with  the  Commissioners  representing 
Choctaw  and  Chickasaw  Tribes  of  Indians,  on  the  23rd 
of  April,  1897,  as  herein  amended,  is  hereby  ratified  and 
firmed  and  the  same  shall  be  in  full  force  and  effect  if 
fied  before  the  first  day  of  December,  1898,  by  a  ma- 
ty of  the  whole  number  of  votes  cast  by  the  members 
aid  tribes,  at  an  election  held  for  that  purpose.  .  .  . 
I  if  said  agreement,  as  amended,  be  so  ratified,  the  provi- 
is  of  this  act  shall  then  only  apply  to  said  tribes  where 
same  do  not  conflict  with  the  provisions  of  said  agree - 
It." 

he  Atoka  Agreement  was  adopted  by  those  tribes  on 
24th  day  of  August,  1898,  and,  upon  said  adoption, 
erseded  the  provisions  of  the  Curtis  Act,  except  where 
re  was  no  conflict. 

49.  Supplemental  Agreement.  —  Before  any  allot- 
ats  were  made,  however,  of  the  lands  of  the  nations  on 
rfh  21,  1902,  the  agreement  known  as  the  Supplemental 
reeraent  was  negotiated  by  the  Dawes  Commission  with 
ttmissioners  representing?  the  Choctaw  and  Chickasaw 
Sons.  This  agreement  was  ratified  by  Congress  by  act 
kly  1,  1902,  and  adopted  by  the  two  nations  on  Septem- 
25,  1902. 

'  Section  73  of  said  agreement  it  was  provided : 

knd  if  this  agreement  be  ratified  by  said  tribes  as 
isaid,  the  date  upon  which  said  election  is  held  shall 
eemed  to  be  the  date  of  final  ratification.*' 

ptember  25,  1902,  therefore,  is  the  effective  date  of 
Supplemental  Agreement.^ 

ction  6S  of  the  Supplemental  Agreement  is  as  follows: 
•fo  act  of  Congress  or  treaty  provision  nor  any  provi- 

Bited  States  v.  Choctaw  &  Chickasaw  Nations,  193  U.  S.  115. 
^  Ed.  640. 
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sioii  of  the  Atoka  Agreement,  inconsistent  with  this  ag 
ment,  shall  be  in  force  in  said  Choctaw  and  Chickasaw 
tions." 

The  Supplemental  Agreement  superseded  the  At 
Agreement  and  the  Curtis  Act  upon  all  subjects  covered 
such  agreement.  After  the  adoption  of  such  treaty,  \ 
ever,  the  Curtis  Act  was  still  in  effect  where  not  inpoB 
ent  with  the  Atoka  or  Supplemental  Agreements,  and 
Atoka  Agreeiiipiit  was  effective  as  to  all  matters  not  in 
sistent  with  the  provisions  of  the  Supplemental  Agreen 

§  50.    Persons  Participatiug  in  Allotments. — There  i 
no  complete  authentic  rolls  of  cither  the  Choctaw  or  Chie 
saw  Nations  which  had  been  confirmed  by  the  legisli 
bodies  of  the  tribes,  or  approved  by  the  chief  execnl 
thereof.     There  were,  however,  partial   rolls  of   both 
tions.     For  the  Choctaws,  there  were  the  census  rolb 
1885  and  189fi.  and  the  roll  compiled  in  1893  for  the 
pose  of  distributing  to  the  members  of  the  tribe  the  ni 
due  from  the  United  States  for  the  sale  by  the  Choct* 
of  what  is  known  ns  the  "leased  district."     There 
the  partial  aniuiily  rolls  of  the  ChickasaM's  compiled  in  18 
the  "leased  district"  roll  of  1893,  and  the  census  roll  e 
piled  in  189B.     Congress  enacted  various  legislation  for 
purpose  of  eiiablinn  the  Commission  to  determine  the  ] 
sons  who  were  entitled  to  be  placed  upon  the  rolls  of 
various  tribes. 

Section  21  of  the  Cuitis  Act  provided  with  referene 
the  Choctnws  and  ('hicknsaws,  as  follows: 

"Said  Conimissioii  is  nuthorized  and  directed  to  i 
correct  rolls  of  the  cili/eus  liy  blond  of  all  the  other  t 
(except  Chercikecsl.  ciluiinnlinK  from  the  tribal  rolls 
names  as  may  hrive  been  placed  thereon  by  fraud  ot  wS 
authority  of  law,  enrolling  siii-li  only  as  may  have  ll 
right  thereto,  jind  their  descendants  bom  since  such 
were  made,  i\ith  such  intenuarried  white  persons  as 
he  entitled  lo  Choctaw  jnid  Chickasaw  citizenship  I 
the  treiitips  mid  laws  oV  siiw\  \v'i\ios." 
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Section  27  of  the  Supplemental  Agreement  confirmed  the 
^Tisiona  of  the  Curtis  Act  with  reference  to  the  Choctaw- 
ickasaw  rolls. 

lection  28  of  the  Supplemental  Agreement  provided: 

'The  names  of  all  persons  living  on  the  date  of  the  final 
ification  of  this  agreement  entitled  to  be  enrolled  as  pro- 
cd  in  Section  27  hereof  shall  be  placed  upon  the  rolls 
de  by  said  Commission ;  and  no  child  born  thereafter  to 
dtizen  or  freedman  and  no  person  intermarried  there- 
er  to  a  citizen  shall  be  entitled  to  enrollment  or  to  par- 
ipate  in  the  distribution  of  the  tribal  property  of  the 
Dctaws  and  Chickasaws." 

• 

Phe  Act  of  March  3,  1905,  directed  the  Secretary  of  the 
erior  to  add  to  the  rolls,  children  born  subsequent  to 
Member  25,  1902,  and  prior  to  April  4,  1905,  and  who 
re  living  on  said  latter  date,  to  citizens  by  "blood  of  the 
bes.      This    Act    did   not    apply    to    freedmen    of   those 

KS. 

pie  Act  of  April  26,  1906,  further  directed  the  Secretary 
I  the  Interior  to  add  to  the  rolls  **  children  who  were 
hors  living  March  4,  1906,  whose  parents  had  been  en- 
fcd  as  members'*  of  the  Choctaw-Chickasaw  Tribes. 

le  Coniniission  classified  and  enrolled  the  members  and 
idmen  of  the  Choctaw  and  Chickasaw  Nations  who  par- 
>ated  in  the  allotment  of  the  lands  of  the  tribes,  as  fol- 
I: 

toctaws  by  blood ;  Newborn  Choctaws  by  blood ;  Minor 
etaws  by  blood ;  Choctaws  by  marriage ;  Choctaw 
dmen ;  Mississippi  Choctaws ;  Newborn  Mississippi 
etaws;  Minor  Mississippi  Choctaws;  Chickasaws  by 
d;  Xe^vborn  Chickasaws  by  blood;  Minor  Chickasaws 
Mood ;  Chickasaws  by  marriage ;  Chickasaw  freedmen. 
ke  question  of  the  right  of  any  citizen  to  enrollment  as 
mnber  or  freedman  of  the  tribes  was  a  political  (jnes- 
\,  and  its  determination  by  the  United  States,  or  \ls  ?vi\- 
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should  be  held  by  the  United  States  until  the  legislature 
the  two  nations  should  have  passed  the  necessary  law  gir 
ing  to  their  former  slaves,  and  their  descendants,  forty 
acres  each  of  the  lands  of  said  nations,  on  the  same  termi 
as  the  Choctav  s  and  Chickasaws  held  theirs.  No  doubt  Iht 
provision  with  referenee  to  withholding  the  payment  of 
the  consideration  for  the  lands  so  sold  was  intended  lo 
coerce  the  Chopfaws  and  Chickasaws  into  agreeing  to  tin 
stipulation  for  the  lioiiefit  of  their  former  slaves.  The  Ctiw- 
taws  passed  tlie  necessary  legislation,  and  the  rights  of  the 
Choctaw  freednien  to  receive  forty  acres  of  land,  upon  th» 
allotment  in  severalty,  was  not  thereafter  questioned.  Tht 
Chickasaws,  however,  never  complied  with  the  condiliora 
imposed  by  Congress. 

Section  21  of  the  Curtis  Act,  and  Section  29  of  the  Atok* 
Agreement,  provided  for  the  temporary  allotment  of  forty, 
acres  to  eneh  Chickaanw  freedman  until  their  rights,  uiu 
the  Treaty  of  18(it>,  nliove  mentioned,  should  be  determined 
Section  36  of  the  Supplemental  Agreement  authorized  tbi 
Court  of  Claims  lo  determine  the  rights  of  the  Chicfcasii 
freedmcn  under  said  treaty.  By  Section  40  of  the  sai 
it  was  further  provided  that  allotment  to  each  freeditui 
should  be  made,  aiul,  in  the  event  the  court  should  decide 
favor  of  the  Choctaw  and  Chickasaw  Nations,  it  should  ren- 
der judgment  iigniiist  the  United  States  for  the  value  of  Hi 
land  so  allotted.  The  Court  of  Claims  decided  in  favor 
the  nations  and  that  the  Chickasaw  freedmen  had  no  rigM 
to  any  of  the  huids  of  such  nations,  and  rendered  judgmnl 
ill  favor  of  the  Clinctnws  and  Chickasaws  against  the  Unit* 
States  for  the  value  of  the  laud  taken  in  allotment  for  sm 
freedmen.  This  decision  was  confiriued  on  appeal  to  ti 
Supreme  Coui't  of  tlie  United  States.  The  right  of  sui 
Chickasaw  frocdmen,  therefore,  is  not  based  upon  any  actkl 
or  treaty  of  the  Irilie,  lint  upon  a  gratuity  granted  by  tl 
United  States.- 

-•■■  United  Statet^  v.  Choclaw  &  Chickas&w  N&tlonB,  193  U.  S.  US. 
L.  KrI.  640:  Allen  v.  TrlnimeT,  45  0W».  «!,  14*  Pac  796. 
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Unlike  the  Creeks,  Cherokees  and  Seminoles,  the  Choc- 
W's  and  Chickasaws  did  not  adopt  their  freed  men  into  the 
the,  and  their  right  to  partition  extended  only  to  the  forty 
res  of  land  allotted  to  them.  They  are  not  members  or 
rizens  of  the  tribes  and  are  not  included  in  such  designa- 
m  in  the  treaties  or  acts  of  Congress. 

Section  3  of  the  Supplemental  Agreement  provided : 

**The  words  ** member'*  or  ** members/'  and  ** citizen''  or 
iitizens,"  shall  be  held  to  mean  members  or  citizens  of  the 
loctaw  or  Chickasaw  Tribes  of  Indians  in  Indian  Territory, 
►t  including  freedmen." 
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CHAPTER    IX. 

CHOCTAW-CHICKASAW    TITLE. 
I  64.    ChoctawB. 
6G.    Chlckasawfl. 
56.    Grant  by  tbe  United  States. 
67.    Title  or  Allottee. 

§  54.  Choctawg. — The  Choctaw  and  Chickasaw  ar 
arate  tribes  but  kindred  people.  Prior  to  their  remo 
the  Indian  Territory,  they  resided  within  the  states  o 
siasippi,  Alabama  and  Tennessee.  On  September  27, 
the  United  States  concluded  a  treaty  with  tbe  Choota 
tion,  known  as  the  Treaty  of  Dancing  Rabbit  Creek, 
terms  of  which,  in  consideration  of  the  Choctawa  ngrci 
relinquish  their  lands  eH.st  of  the  Mississippi  River,  ; 
remove  to  lands  west  of  that  river,  the  United  States 
took  that  it  "shall  cause  to  be  conveyed  to  the  Choctf 
tion  a  tract  of  country  west  of  the  Mississippi  River 
simple  to  thcni  and  their  descendants,  to  inure  to  them 
they  shall  exist  as  a  nation  and  live  on  it,  liable  to  no 
fer  or  alienation,  except  to  the  United  States,  or  wit) 
consent."  A  patent  was  duly  Issued  by  the  United  St 
pursuance  of  such  agreement,  on  the  23rd  day  of  '. 
1842,  whereby  the  said  lands  were  granted  to  the  CI 
Nation,  the  granting  clause  being  in  the  identical 
above  quoted. 

§  r)r>.  Chiokasaws. — By  the  Treaty  of  October  20 
Ihe  Chickasaw  Nation  ceded  to  the  United  States 
lands  ill  Tennessee,  Jlississippi  and  Alabama,  and  we 
mitted  to  find  new  hfiiiies  west  of  the  Mississippi  Rivei 

l(y  treaty  between  the  Choctaw  Nation  and  the  Chi 
Xatioii,  of  June  17,  1837,  the  Chickasaw  Tribe  was  i 
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i  district  within  the  limits  of  the  Choctaw  country,  **to  be 
eld  on  the  same  terms  that  the  Choctaws  now  hold  it,  ex- 
ept  the  right  of  disposing  of  it  (which  is  held  in  common  with 
he  (^hoctaws  and  Chickasaws)  to  be  called  the  Chickasaw 
>istrict  of  the  Choctaw  Nation." 

It  was  further  provided  that  the  Chickasaws  were  to  have  an 
(lual  representation  in  the  General  Council,  to  be  entitled  to 
11  the  rights  and  privileges  of  the  Choctaws,  and  to  be 
laced  upon  an  equal  footing  in  every  respect  with  any  of  the 
ther  districts  of  said  nation,  except  that  they  were  not  to 
participate  in  the  Choctaw  annuities  and  the  purchase  price 
»aid  to  the  Choctaws  by  the  Chickasaws  for  said  lands. 

§  56.  Grant  by  the  United  States. — By  treaty  between 
he  United  States  and  the  Choctaw  and  Chickasaw  Tribes, 
aade  June  22,  1855,  ratified  February  21,  1856,  the  United 
Jtates  confirmed  the  treaty  between  the  Choctaws  and  Chick- 
laaws  of  June  27,  1837,  and  guaranteed  thft  said  land  * '  to  the 
nenibers  of  the  Choctaw  and  Chickasaw  Tribes,  their  heirs 
fid  successors,  to  be  held  in  common ;  so  that  each  and  every 
ieniber  of  either  tribe  shall  have  an  equal  undivided  interest 
'  the  whole.  "^ 

Thereafter  all  agreements,  respecting  the  lands  subse- 
ently  allotted  in  severalty  to  the  Choctaws  and  Chickasaws, 
're  made  by  the  United  States  with  those  tribes  jointly.  By 
?  grants  and  treaties  with  the  United  States  the  Choctaws 
d  Chickasaws,  as  political  communities,  were  vested  jointly 
th  a  fee  simple  title  to  the  lands  in  those  nations,  subject 
ly  to  a  reversionary  interest  in  the  United  States  upon  the 
tinsruishment  of  the  existence  of  the  tribes  as  nations  or 
on  their  ceasing  to  live  upon  it. 


iKaM>ler'8  Laws  and  Treaties.  Vol.  2,  pages  311,  486,  706;  Flem- 
l  V.  McCurtain,  215  U.  S.  56,  54  L.  Ed.  88;  United  States  v.  Choc- 
w  NaUon.  179  U.  S.  496,  45  L.  Ed.  292;  United  States  v.  Choctaw 
d  Chickasaw  Nations,  193  U.  S.  115,  48  L.  Ed.  640;  Ligon  v.  Johns- 
1,  164  Fed.  (CCA)  670;  Godfrey  v.  Iowa  Land  &  Trust  Co.,  21 
da.  293,  95  Pac.  792. 
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By  Section  15  of  the  Act  of  March  3.  1893,  provision  i 
made  for  the  appointment  of  a  Commissiou  to  the  Five  0 
ilized  Tribes. 

And  it  was  fiii-t}ier  enacted  by  Congress : 

"The  consent  of  the  United  States  is  liereby  given  toi 
allotment  of  funds  in  severalty,  not  pxeeedi.ig  160  acres  to  I 
one  individual  within  the  limits  nf  the  country  occupied 
the  Chorokees,  Creeks,  Choctaws,  Chickaxaws,  and  Semind 

and  upon  the  allotment  of  the  lands  held    by    ■ 

tribes  respectively   the  reversionary   interest  of  the  Uid 
States  therein  sliall  be  reliniiuiahed  and  %hall  cease." 

By  such  provision  and  the  allotment  of  the  land  to  ths 
dividual  members  of  such  tribe,  the  reversionary  interest 
the  United  States  therein  was  extinguished. 

§  57.  Title  of  Allottee.— The  Atoka  Agreement  providi 
for  the  execution  by  the  Principal  Chief  of  the  Choctaw  N"» 
tiou,  and  the  Governor  of  the  Chickasaw  Nation  of  a  joitf 
patent  conveying  to  the  allottee  all  the  right,  title  and  intw 
est  of  the  Choctaws  and  Chickasaws  in  and  to  the  landf 
Iccted  as  such  allotment. 

It  also  provided: 

"And  the  acceptance  of  his  patents  by  such  allottee  i 
be  operative  as  an  asseivt  on  his  part  to  the  allotment  and 
veyanee  of  all  the  lands  of  the  Choctaws  and  Chickasawi 
accordance  with  the  provisions  of  this  agreement  and  as  a 
linquishnient  of  all  his  right,  title  and  inttrest  in  and  to 
and  all  parts  thereof,  e.Kcept  the  land  embraced  in  said 
cuts. ' ' 

St'ction  65  of  the  Supplemental  Agreement  provided  th^ 
the  aecpptanee  of  palcnt.s  for  minors,  prisoners,  convicts  w 
incomi)etents,  by  pei-soiis  authorized  to  select  their  allotme^ 
for  them,  should  be  sufficient  to  bind  such  .minors,  etc.,  « 
the  conveyance  of  the  other  lnnd.s  of  the  tribes. 
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By  allotment  in  severalty  of  the  lands  of  the  nations  the 
lottee  was  vested  with  a  fee  simple  title  to  the  lands  selected 
T  his  allotment,  subject  only  to  the  restriction  upon  its  alien- 
ion.* 

The  inalienability  of  the  lands  allotted  does  not  affect  the 
aality  of  the  esta^te  granted  and  is  not  inconsistent  with  a 
9e  simple  title.' 

sMnUen  v.  UnHed  States,  224  U.  S.  44S,  56  L.  Ed.  834;  In  re  Five 
HUlxed  Tribes,  199  Fed.  (DC)  811;  Cboate  v.  Trapp,  224  U.  S.  665. 
I L.  Ed.  941. 

>  Goat  V.  United  SUtes,  224  U.  S.  458,  56  L.  Ed.  841 ;  United  States 
•  Noble,  237  U.  S.  74;  59  L.  Ed.  844;  Tiger  v.  Western  Investment 
^221  U.  8.  286,  55  L.  Ed.  738;  Western  Investment  Co.  v.  Tiger, 
iOkla.  630,  96  Pac.  602;  Chase  v.  United  SUtes,  222  Fed.  (CCA) 
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CHAPTEB      X. 

CHOCTAW-CHICKASAW— ALLOTMENT. 

J  58.  Homestead — Surplus. 

59.  Allotmentfl  of  Preedmen. 

60.  Allotmeot  Certificate. 

61.  Patent. 

62.  Wbea  Title  Vests. 

63.  No  Assignable  Interest  Prior  to  Selection. 

64.  HisslBstppi  Choctaws. 

§  58.  Homestead— Surplus.— The  land  in  the  Choel 
and  Chickasaw  Nations  was  graded  by  the  Commission  acn 
iug  to  its  value  and  there  was  allotted  to  eaich  member  li 
equal  in  value  to  three  hundred  and  twenty  acres  of  the  ai 
age  allottable  land. 

By  Section  12  of  the  Supplemental  Agreement  it  was  p 
vided  that  each  member  of  said  tribes  should,  at  the  time 
the  selection  of  his  allotment,  designate  as  a  homestead  i 
of  said  allotment,  land  equal  in  value  to  one  hundred  and  a: 
acres  of  the  average  allottable  land  of  the  Choctaw  and  Chi 
asaw  Natiuns.  and  a  separate  certificate  and  patent  sho< 
issue  for  said  homestead. 

Inasmuch  as  a  separate  patent  was  required  to  be  ian 
for  the  homestead,  it  necessarily  followed  that  a  separate  p 
ent  was  also  to  bo  issued  for  the  balance  of  the  allotment.  P 
of  the  allotment  was  designated  as  a  homestead,  but  there  ^ 
no  name  applied  to  the  balance  of  the  allotment.  That  pi 
however,  which  remained  after  the  selection  of  the  hffl 
stead,  has  been  universally  called  "surplus"  and  the  wo 
homestead  and  surplus,  o<-enrring  in  subsequent  acts  of  C 
gress  and  in  decisions  of  the  courts  construing  theni,  have 
quired  a  clear  and  well-defined  meaning. 

§  50.  Allotments  of  Freedmen. — The  distinction  betw< 
surplus  and  homestead  »iit\  not  ftpv^V  f^s  to  freedmen  al 
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eirts.  Such  allotments  consisted  of  forty  acres  to'  each 
eedman  and  they  were  conveyed  in  one  patent.  The  en- 
pe  allotment  of  the  freedman  was  inalienable  during  the 
Fc  of  the  allottee.  By  Act  of  April  26,  1906,  the  entire  ai- 
lment of  a  freedman  was  designated  as  a  homestead. 

§  60.  Allotment  Certificate. — ^Under  the  rules  promul- 
ited  by  the  Commission  to  the  Five  Civilized  Tribes,  it  was 
le  duty  of  the  applicant  to  apply  at  the  office  of  the  Coni- 
iffiion  for  the  purpose  of  filing  upon  the  land  selected  for 
ii  appointment.  Provision  was  made  both  in  the  Agreements 
Dder  which  the  land  was  allotted  and  in  the  rples  and  regu- 
(lions  of  the  commission,  for  selection  by  guardian  for 
linors  and  incompetents. 

By  Section  6  of  the  Supplemental  Agreement  it  was  pro- 
ided: 

"The  word  *  select'  and  its  various  in»)difications,  as  ap- 
lied  to  allotments  and  homesteads,  shall  be  held  to  mean  thr 
rmal  application  at  the  land  office  to  bi»  established  by  the 
ommission  to  the  Five  Civilized  Tribes  for  the  Choctaw  and 
hickasaw  Nations,  for  particular  tracts  of  land/' 

Section  71  of  the  Supplemental  Agreement  provided  that, 
fter  the  expiration  of  nine  months  from  the  date  of  the  orier- 
ftl  selection  of  an  allotment  by  or  for  any  citizen  or  freed- 
in,  no  contest  should  be  instituted  against  such  selection. 
he  rules  and  regulations  of  the  Commission  provided  for 
le  issuance  of  allotment  certificates  after  the  expiration  of 
ine  months  from  the  selection  of  allotments,  in  case  no  eon 
tts  were  filed,  or  upon  the  tennination  of  such  contests  in 
ivor  of  one  of  the  contestants,  and  the  expiration  of  the  time 
!ovided  for  appeal.  This  departmental  regulation  had  he- 
me a  recognized  part  of  the  machinery  of  allotment  in  all 
e  Five  Civilized  Tribes  and,  although  there  was  no  express 
ovision  in  the  Agreements  in  regard  to  the  manner  in 
lieh  certificates  of  allotment  were  to  be  issued,  the  rules  of 
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the  commission  in  this  respect  were  ao  well  anderatood  thi 
the  date  of  the  issuance  of  the  certificate  of  allotanent  n 
made  the  time  for  computii^  tiie  restricted  period  upon  tt 
homesteads  of  members  of  the  tribe  and  the  allotmentei 
freediueii. 

Hy  Section  23  of  the  Supplemental  Agreemeut  the  piwti 
of  issuing  allotment  certificates  was  not  only  recognized,  b 
such  ceptifieat*  was  declared  to  be  conclusive  of  the  right 
the  allottee  to  the  land.    It  provided : 

"Allotmeut  certificates  issued  by  the  Comniiasion  to  t 
Five  Civilized  Tribes  shall  be  conclusive  evidence  of  t 
right  of  any  alKittee  to  the  tract  of  land  described  therein 

It  is  well  settled  that  an  allotment  certificate  when  isso/ 
like  a  patent,  is  dual  in  its  effect.  It  is  an  adjudication 
the  special  tribunal  empowered  to  decide  the  questions,  tl 
the  party  to  whom  it  is  issued  is  entitled  to  the  land,  and 
is  a  conveyance  of  the  right  to  this  title  to  the  allottee.' 

Only  certificates  regularly  issued  were  conclusive  uui 
iSi>ction  23.  Such  efifect  was  not  <{iven  those  issued  by  ii 
take,  inadvertance  or  niisconstruction  of  the  law.* 

An  allotment  certificate,  however,  is  merely  evidence  of' 
I'ight  of  the  holder  to  the  selection  and  allotment  of  the  li 
therein  described;  it  bestows  no  right  of  itself.  Upon 
formal  selK'tion,  in  aecordftuce  with  the  rules  of  the  Coran 
sion,  and  the  expiration  of  the  nine  months  period  wit 
which  a  contest  might  be  filed,  the  right  to  an  allotment 
came  absolute,  the  allottee  having  done  all  that  the  law 
<iuiit'd  to  entitle  him  to  the  land  selected  as  his  allotment.  ' 
duty  lit  executing  and  issning  allotment  certificates  and  [ 

1  Wallace  v.  Adams,  204  U.  S.  415,  51  L.  Ed.  54J;  Wallace  v.  Adi 
14:!  P'ed.  (CCA)  716:  Bowen  v.  Carter.  42  Okla.  6flG,  144  Pac.  1 
F'rame  v.  BlvEins,  1S9  Fed.  (CO)  TS5:  Thompson  v.  HU1.  48  Okla. 
150  Pac.  203. 

^lO'QuInn  v.  Joiner,  166  Pac.  14a. 
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lonveyed  the  legal  title  to  au  allottee,  was  minis- 
aid  be  tfiforeed  by  mandamus.^ 

the  certificate  of  allotment  is  conclusive  that  the 
m  it  is  issued  is  entitled  to  the  land,  it  was  within 
the  Secretary  of  the  Interior,  as  to  the  allottee 
upon  proof  of  fraud  or  mistake  in  its  issuance,  to 
certificate.  Also,  upon  notice,  to  strike  the  name 
T  from  the  rolls  upon  proof  that  he  had  been  en- 
fh  fraud  or  mistake,  and  to  cancel  such  certifi- 

lent  between  the  Commission  and  the  allottee, 
:ht  of  third  parties  had  not  intervened,  the  selec- 
j  for  which  certificates  had  issued  might  be  set 
rtificate  canceled,  and  the  allottee  permitted  to 
►n  elsewhere.*^ 

vever,  third  parties,  relying  upon  the  evidence 
out  knowledge  of  the  fraud  by  which  the  allot- 
en  secured,  having  paid  their  money  in  good 
me  of  the  allottee  cannot  be  stricken  from  the 
allotment  certificate  or  patent  canceled,  to  their 

•  snch  circumstances,  can  thc^  allottee  relinquish 
1  make  another  selection  in  order  to  defeat  the 
liird  parties  who  have  acquired  rights  therein/ 

.  Frost,  216  U.  S.  240,  54  L.  Ed.  464;  United  States  v. 

•ed.  (CCA)  277;  Frame  v.  Bivens.  189  Fed.  (CC)  785; 

tVeUman  &  Rhoades,  206  Fed.    (CCA)   895;   White  v. 

•kla.  50,  133  Pac.  223;  United  States  v.  Whitmire,  236 

4. 

3her,  223  U.  S.  95,  56  L.  Ed.  364. 

:es  V.  Dowden,  194  Fed.  (CC)  475. 

tes  V.  Jacobs,  195  Fed.  (CCA)   707;   United  States  v. 

Ted.  (CCA)  595;  United  States  v.  Whitmire,  236  Fed. 

lited  SUtes  v.  Wildcat.  244  U.  S.  Ill,  37  Supt.  Ct.  Rep. 

tes  V.  Dowden.  194  Fed.  (CC)  475;  United  States  v. 
Fed.  (CCA)  474. 
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It  has  been  held,  however,  that  in  the  event  of  caneellitUB 
of  allotiuent,  lands  selected  in  lieu  thereof  were  not  affected bj 
conveyanceB  executed  as  to  lands  surrendered.' 

§  61.  Patent.— By  Section  29  of  the  Original  Agreemenl, 
it  was  provided  tliat  as  soon  as  practical  after  the  completiui 
of  said  allotment,  the  Principal  Chief  of  the  Choctaw  Xstiia 
and  the  (Governor  of  the  Chickasaw  Nation  should  jointly  cm-. 
cute,  under  their  hands  and  the  seals  of  their  respective!*, 
tioiis,  and  deliver  to  each  of  the  said  allottees,  patents  conTey- 
ing  to  him  "all  the  right,  title  and  interest  of  the  ChocUm 
and  Chiekasaws  in  and  to  the  land  which  shall  have  been  al- 
lotted to  him." 

There  was  no  provision  in  the  Supplemental  Agrferticn' 
with  reference  to  patents,  and  such  patents  were  issued  uoilff 
authority  of  the  ubove  provision.  Not  being  inconsist-'Tit 
any  provision  of  the  Supplemental  Agreement,  thai  seotiofi 
of  the  Atoka  Agreement  remained  in  effect.  The  effect  of  llif 
issuance  and  delivery  of  a  patent  was  to  vest  the  lepal  li'i^ 
in  the  allottee. 

It  has  been  held  that  there  was  no  necessity  that  such  ji"t 
cnts  should  bp  approved  by  the  Secretiry  of  the  Intirinr.. 
which  was  nfce.-iSHry  in  some  of  the  other  nations." 

Such  patents  were,  however,  given  such  approval. 

5  (i2.  When  Title  Vests. — Except  in  the  case  of  Mi 
sippi  Choctaws,  where  a  different  rule  may  prevail,  upon  111 
selection  of  an  allotment,  by  a  member  or  freedman  of  ti 
tribe  in  accordance  with  the  rules  of  the  Conimissioi 
allottee  was  vesled  with  the  eijuitablc  tithr  to  the  land 
ieefed,  whii'h,  in  the  absence  of  ri'slnctions  upon  its  aliau 
tion.  would  support  a  conveyance. '" 

"  Mullen  V.  Pickens.  15a  Pac.  STl:  Mullen  v.  Oardner.  ISC  Pac.  Ill 

"/((  rf  Five  t'Lvlllzed  Tribes.  193  Fed.  811. 

'"Mullen  V.  United  Stales.  224  U.  3.  US.  56  L.  Ed.  831:  B«lltn 
V.  FroBI.  216  V.  S.  24(1.  54  L.  Kd.  464;  Grltta  v.  Fisher.  224  V.S.U 
.'.6  L.  Ed,  ItaS:  Goat  V.  United  Stales.  224  U.  S.  458.  56  L.  Ed,  M 
Uiilietl  Stales  v.  Dowden.  220  Fed.  ICCA)  27T. 
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And  was  sufficient  to  enable  the  allottee  to  maintain  an  ac- 
ion  of  ejectment  for  the  land." 

And  upon  removal  of  such  restrictions  thereafter  the  land 
ras  alienable,  although  no  patent  had  issued.^' 

And  the  fact  that  the  application  was  subject  to  contest 
hiring  the  period  of  nine  months  in  no  way  affected  the  equit- 
lUe  interest  in  the  land  so  selected.  The  patent  issued  sub- 
laqoently  by  relation  became  effective  as  of  the  date  of  the 
lection.'* 

§  63.    No  Assignable  Interest  Prior  to  Selection.— Prior 

Id  the  selection  of  his  allotment  and  the  segregation  of  the 
Klfcted  land  from  the  public  domain  of  the  nation,  a  mem- 
ter  entitled  to  allotment  had  no  right  or  interest  that  was 
ttbject  to  conveyance.  As  stated  by  the  Supreme  Court  of 
&e  United  States  in  the  case  of  Franklin  v.  Lynch,  233  U. 
S.269: 

"The  distinction  between  an  allottee  and  a  member  is 
lot  verbal  but  was  made  in  recognition  of  a  definite  policy 
n  reference  to  their  land.  As  the  tribe  could  not,  neither 
»uld  the  individual  member,  prior  to  selection,  make  a 
ralid  contract  of  conveyance  of  any  interest  in  the  tribal 
ind,  for  he  had  neither  an  undivided  interest  in  such  tribal 
and  nor  a  vendible  interest  in  any  particular  tract.*' 

Therefore,  a  deed  to  unsegregated  land  of  the  tribe,  in 
intieipation  of  its  selection  as  an  allotment,  is  void,  as  is 
ibo  the  attempted  conveyance,  before  selection,  of  the  In- 
Ban  right  of  participation  in  the  allotment  of  the  lands  of 
le  nation,  as  against  governmental  policy.'* 

"  Sorrels  v.  Jones.  26  Okla.  569.  110  Pac.  745. 

I-  Benadnum  v.  Armstrong.  44  Okla.  637,  146  Pac.  34. 

•^Thomason  v.  WeUman  &  Rhoades,  206  Fed.  (CCA)  895;  Godfrov 
Mowa  Land  &  Trust  Co.,  21  Okla.  293.  95  Pac.  792;  Wood  v.  Glea- 
Mi,  43  Okla.  9,  140  Pac.  418. 

"Franklin  v.  Lynch,  233  U.  S.  269.  58  L.  Ed.  954;  Gritts  v.  Fisher, 
»4  U.  S.  640.  56  L.  Ed.  928;  Goat  v.  United  States.  224  U.  S.  458.  56 
1^  Ed.  841;  McKee  v.  Henry,  201  Fed.  (CCA)  74;  McWilliams  Inv. 
jCaT.  Uvingston,  22  Okla.  884,  98  Pac.  914;  Godfrey  v.  Iowa  Land 
Trust  Co..  21  Okla.  293,  95  Pac.  792;  Casey  v.  Bingham.  37  Okla. 

^«4. 132  Pac.  663;  Lynch  v.  PraDklin,  37  Okla.  60.  130  Pac.  5^^. 
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And  R  provision  in  a  deed  by  the  heira  gf  an 
whose  selection  had  been  made  after  his  death  by  and 
ministrator,  that  if  for  any  reason  the  allotment  should  t 
cancelled,  the  conveyance  should  be  effective  as  to  u 
lands  selected  in  lieu  of  the  lands  conveyed,  was  voidu 
conveyed  no  interest  in  such  lands." 

Nor  did  a  ineinber  before  selection  of  his  allotment  hi 
any  rif^ht  or  interest  that  he  could  devise  by  will,  (BeiW 
chapter  on  Wills.) 

Such  contract  of  conveyance  before  selection,  bsi 
against  governmental  policy,  subsequently  acquired  tit 
by  allotment,  to  the  land  attempted  to  be  conveyed,  l 
not  inure  to  the  benefit  of  the  vendee,  under  Section  6l 
t'hapter  27,  Mansfield's  Digest  of  the  Statutes  of  Alfa 
sas,  in  force  in  the  Indian  Territory  prior  to 
which  provided: 

"If  any  person  shall  convey  any  real  estate  by  deed, 
porting  to  convey  the  same  in  lee  simple  absolute,  or 
less  estate,  and  Khali  not  at  the  time  of  such  conveyance! 
the  legal  estate  in  such  land,  but  shall  afterwards  uqi 
the  same,  the  legal  nv  equitable  estate  afterwards 
shall  immediately  pass  to  the  grantee  and  such  con^ 
shall  be  as  valid  as  if  such  legal  or  equitable  estate 
been  in  the  graiilor  at  the  lime  of  the  conveyance."" 

Nor  will  the  allottee  be  estopped  by  his  covenant  of  i 
ranty  contained  in  deed  made  prior  to  selection  of  a 
ment." 

While   a   conlriict    lo   convey   made   before   allotment 

1''  Mullen  V.  Gardner,  156  Pac.  1160:  RoblnBon  t.  Caldwell,  55  01 
701.  155  Pac.  547:  .Mutlina  v.  PlcheDS,  155  Pac.  871. 

K.  Bledsoe  V.  Wormian.  35  Okla.  261.  129  Pae.  841;  Berry  v.  Si 
mers.  35  Okla.  i:lS.  IHO  Pac,  152;  Franklin  v.  Lynch,  233  U.  S.  1 
58  U  Ed.  354;  Robinson  v,  Caldwell,  55  Okla.  701,  155  Pac.  S47;  Vi 
V.  Adams,  164  Pac.  113. 

IT  Starr  v.  Long  Jim.  227  U.  S.  613,  57  L.  Ed.  613;  Monaon  v.  Sim^ 
Bon.  231  U.  S.  341.  58  L.  Ed.  2611;  Berry  v.  SummerB,  35  Okla.  4M.* 
Pac.  152. 
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id  and  cannot  be  enforced,  it  is  not  illegal  nor  immoral, 
i  a  deed  made  after  allotment  in  pursuance  of  a  contract 
tered  into  before  allotment,  is  valid.^^ 

• 

64.  Mississippi  Ghoctaws. — The  allotments  of  Missis- 
pi  Choctaws  were  subject  to  a  condition  subsequent  that 

not  apply  to  the  other  members  or  freedmen  of  the 
es.  This  condition  was  continuous  residence  upon  the 
Is  of  the  Choctaws  and  Chickasaws  for  a  period  of 
\e  years,  including  his  residence  thereon  before  and 
r  enrollment  or  until  the  time  of  his  death,  if  it  oc- 
•ed  prior  to  the  expiration  of  that  time.  Upon  proof 
uch  continuous  residence  to  the  satisfaction  of  the  In- 
i  Department,  he  was  entitled  to  a  patent. 

action  42  of  the  Supplemental  Agreement  provided: 

When  any  such  Mississippi  Choctaw  shall  have  in  good 
1  continuously  resided  upon  the  lands  of  the  Choctaw 
Chickasaw  Nations  for  a  period  of  three  years,  includ- 
his  residence  thereon  before  and  after  such  enrollment, 
hall,  upon  due  proof  of  such  continuous,  bonu  fide  resi- 
de, made  in  such  manner  and  before  such  officer  as  may 
lesignated  by  the  Secretary  of  the  Interior,  receive  a 
nt  for  his  allotment,  as  provided  in  the  Atoka  Agree- 
t,  and  he  shall  hold  the  lands  allotted  to  him  as  pro- 
d  in  this  agreement  for  citizens  of  the  Choctaw  and 
•kasaw  Nations." 

pon  the  compliance  with  the  conditions  imposed  by 
Section,  and  the  receipts  of  patent ,  the  lands  of  the 
nssippi  Choctaws  were  held  in  the  same  manner  and 
iect  to  the  same  restrictions  as  the  lands  of  other  mem- 
;  of  said  tribes.^® 


Casey  v.  Bingham,  37  Okla.  484.  132  Pac.  663. 
Sampson  v.  Staples,  55  Okla.  547.  149  Pac.  1094,  155  Pac.  213; 
ler  V.  Fftvre.  44  Okla.  380,  146  Pac.  10;   Morris  v.  Sweeney,  53 
t  163,  155  Pac.  537;  Sampson  v.  Smith,  166  Pac.  422. 
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By  Section  44  of  the  Supplemental  Agreement  he 
allowed  four  years  after  his  enrollment  within  whieh 
make  such  proof  of  residence.    In  case  of  his  failurey  or 
the  failure  of  his  heirs  or  representatives  in  event  of 
death,  within  that  time  to  make  such  proof,  "he,  or 
heirs  and  representatives  if  he  be  dead,  shall  be  deemed 
have  acquired  no  interest  in  the  land  set  apart  to  him, 
the  same  shall  be  sold  at  public  auction.    .    .    . ' ' 

Upon  selection  of  an  allotment  and  the  issuance  of  i 
certificate  a  Mississippi  Choctaw  was  not  entitled,  as  il{ 
the  case  of  other  members,  to  a  patent  as  a  matter  al 
course.  It  would  seem,  however,  that  the  selection  of 
allotment  was  the  inception  of  his  title,  as  in  the  case 
other  members,  and  that  upon  issuance  of  patent  it  vra 
relate  back  to  the  date  of  selection.  It  is  difficult  to 
any  reason  why  upon  selection  of  his  allotment,  he  should 
not  be  vested  with  the  equitable  title,  subject  to  be  dW 
vested  by  failure  to  comply  with  the  condition  subsequent^' 
to-wit :  to  make  proof  of  continuous  residence  within  tiMJ 
time  lijiiited. 

The  Supreme  Court  of  Oklahoma,  however,  has  held  laj 
the  case  of  Criner  v.  Favre,  supra,  that  a  Mississippi  ChoetaVij 
unlike  the  native  Choctaw,  had  no  right  to  the  land  or  ^ 
patent  thereto,  until  after  he  had  satisfactorily  proved  IS^ 
three  years'  residence,  as  provided  by  Section  42,  and  thl^ 
upon  his  death  before  such  proof,  he  had  no  interest  whie^ 
he  could  devise  by  will.  And  prior  to  such  residence  hi 
had  no  interest  he  coud  convey.*° 

In  Sampson  v.  Staples,  supra,  the  court  declined  to  decidflj 
the  (juostion  as  to  when  the  equitable  title  vested.  In  HofJ 
ris  V.  S\v(vny,  supra,  however,  thoujrh  Criner  v.  Favre  is  no^ 
expressly  overruled,  a  conclusion  is  reached  which  cannol 
be  reeoneiled  with  that  case.  In  the  latter  case  it  wii 
held  that  the  husband  of  a  Mi.ssissippi  Choctaw  womaili 
who  (lied  after  selection  but  l)efore  making  proof  of 

-'»  Hlackwen  v.  Harts,  167  Pac.  325. 
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r  receiving  patent,  was  entitled  to  curtesy  in  the 
t  of  his  deceased  wife,  under  the  Arkansas  law.  At 
:  an  equitable  estate  of  inheritance  in  the  wife  is 
y  to  support  curtesy  under  that  statute,  and  the 
Criner  v.  Favre  is  practically  overruled  by  such 
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CHOCTAWr'H I CIvAS AW— RESTRICTIONS  UPON 
ALIENATION. 
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I  65.  Scope  ar  Tille. 
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67.  Homestead. 

68.  Allotment  of  Freedman. 

69.  Surplus. 

70.  leauance  of  Patent  Prerequisite  to  Alienation. 

71.  When  is  Patent  Issued? 

72.  Date  of  Patent.  . 

73.  Expiration  of  Tribal  Oovemments. 

74.  Voluntary  Aiienaiion  Comprehended  by  ReBtrictioaa. 

75.  Involunlary  Aiienaiion. 

76.  Removal  ot  Restrictions  Did  Not  Affect  Exemption. 

77.  ERect  Of  Transactions  In  Violation  of  Restrictions! 

78.  Ratlflcation, 

79.  Recovery  of  Consideration. 
SO.  Act  of  AiirU  21.  1»04. 

81.  Freedmen 

i-i.  Did  Not  Authorize  Sale  Before  Allotment. 

83.  Minors. 

84.  Involuntary  Alienation. 
SB.  Act  ot  April  26,  1S06. 

86,     Status  or  Allotted  Land  Prior  to  Act  of  May  27,  1908. 

§  65.  Scope  of  Title.— Allotted  land  is  the  land 
iva.s  scieftcd  Ity  (jr  patented  to  an  allottee  as  his 
tionale  part  of  tlie  common  domain  of  the  tribe  of  w 
van  »  moiiihef.  Tlio  term  "inherited  land"  is  used 
note  sneh  linul  us  came  to  an  heir,  not  by  reason  of 
membership  in  the  tribe,  hut  by  I'easoii  of  devise  or 
heritam-e  fi-oin  jui  alli>ttee.  It  is  important  to  keep 
dislineliim  in  iniml,  as  the  restrictions  applicable  to  t 
are  very  <lis.siiiiilar.  The  piCNent  chapter  is  devoted  i 
crt/j.sj'denitioii   ol'  vestrietious  upon  allotted  land. 
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66.    Restrictions      Applicable.  —  Restrictions      upon 
ation  were  imposed  upon  the  lands  of  the  Choctaws 
Chiekasaws  by  the  Curtis  Act,  the  Atoka  Agreement 
the  Supplemental  Agreement.     The  provisions  of  the 
\»  Act  were  not  to  be  in  force  in  the  event  of  the  rati- 
ion  by  the  tribes  of  the  Atoka  Agreement,  which  was 
ted  by  Congress  as  part  of  the  Curtis  Act.    Both  the 
:a  Agreement  and  the  Supplemental  Agreement,  in  ex- 
>  terms,  superceded  the  Curtis  Act,  and  there  is  no 
tion  that  that  Act,  in  so  far  as  restrictions  are  con- 
?d,  has  never  been  applicable  to  the  lands  of  these  na- 
.    The  method  of  imposing  the  restrictions  is  identical 
le  Atoka  and  Supplemental  Agreements.    In  both  the 
ds  within  which  such  lands  might  not  be  "alienated** 
definitely  fixed,  and  the  conditions  upon  which  they 
t  he  sold,  after  the  expiration  of  the  restricted  period, 
ribed.     In  both  treaties,  in  separate  paragraphs,  from 
lies  in  which  the  restricted  periods  applicable  to  the 
*tead  and  surplus,  respectively,  were  announced.  Con- 
declared  the  effect  of  attempted  alienation  in  viola- 
>f  such  restrictions.     By  the  Atoka  Agreement  it  was 
-ed   the  homestead  **  shall  be  inalienable  for  twenty- 
ears   from   date   of  patent.'*     By  the   Supplemental 
•nient,  this  restriction  was  changed  and  it  was  pro- 
**  which  shall  be  inalienable  during  the  lifetime  of  the 
ee,  not  exceeding  twenty-one  years  from  the  date  of 
cate  of  allotment.**    The  restriction  applicable  to  the 
IS   contained   in  the  Atoka  Agreement  is  "shall  be 
ible  for  a  price  to  be  actually  paid,  and  to  include  no 
T  indebtedness  or  obligation — one-fourth  of  said  re- 
ler  in  one  year,  one-fourth  in  three  years,  and  the  bal- 
of  said  alienable  land  in  five  years  from  date  of  pat- 
By  the  Supplemental  Agreement,  the  one,  three  and 
par  provision  was  re-enacted,  but  it  was  provided  that 
mid   he   alienable  thereunder  only  after  issuance  of 
and  a  proviso  was  added,  which  did  not  occur  in  the 
Agreement;  "Provided,  that  such  land  shaW  i\ol  \>ci 
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alienable  by  the  allottee  or  his  heirs  at  any  time  beforel 
expiration  of  the  Choctaw  and  Chickasaw  tribal  gm 
merits  for  less  than  it«  iippraised  vhIuc." 

By  Section   US   of   the   Supplemental   Agreement  il  ' 
enacted : 

"No  act  of  Congress  or  treaty  provision,  nor  any  pn 
sion  of  the  Atoka  Agreement  inconsistent  with  this  Agnt 
ment  shall  be  in  foiire  in  said  Ohnetaw  and  ChieltBH 
Nations." 

There  can  he  no  doubt  that  the  provisions  of  the  Atd 
Agreement  with  reference  to  restrictions  upon  both 
homestead  and  surplus,  are  inconsistent  with  the  « 
sponding  provisions  of  the  Supplemental  Agreement, 
the  courts  have  invariably  treated  Sections  12  and  16  oli 
Supplemental  Ajtreement  as  embodying  the  restrictions) 
plicable  to  the  lands  of  the  Choctaws  and  Chickasawi 

§  67.  Homestead.— Hy  Section  12  of  the  Suppleaieill 
Agreement,  a  homestead  consisted  of  land  equal  in  ill 
to  one  hundred  and  sixty  acres  of  the  average  allottJ 
lands  of  the  tribes.  The  lands  of  (he  nations  were  gn 
by  the  <'ominission  in  acoordaivv  with  'heir  value,  e 
sivc  of  improvt'inents,  and  cousci|Urnt!y  ihe  homestead 
consist  (if  more  oi'  less  than  one  hundred  sixty  acres. 
sei)anile  patent  was  re(iuired  by  Section  12,  and  was  in  II 
i.ssued  by  the  ('niumissinn,  for  the  land  selected  as  k 
stead,  wherein  it  was  so  designated.  It  was  inalieni 
duririfc  the  lifetime  of  the  allottee,  not  exceeding 
one  ycaiN  from  Ihc  date  of  the  C'ltificHte  of  allotment.  C 
tificates  of  alldlment  were  issued  to  the  various  allott 
during  a  pcrind  (if  scvci'al  years  and,  for  that  reason, 
time  when  tlic  rt'slrictcd  period  began  to  run,  varies  in 
cordiince  with  the  fads  in  each  case.  It  is  unimpoili 
however,  as  the  restricted  pcrio<I  had  in  no  ease  1*] 
in-i.ii-  ti.  the  |):is,siiM;>'  "f  iht-  Act  .if  May  27,  1308,  whei 
the  above  provisions  were  displaced. 

J"  6'H.    Allotment  oi  FTeeimMi,.— The  section  of  the  iM 
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Ajcreement  providing  for  the  selection  of  homesteads,  by 
members  of  the  tribes,  and  making  feueh  homestead  in- 
alienable for  twenty-one  years  from  the  date  of  patent,  con- 
tained the  following  proviso  with  reference  to  freedmen: 

*'Thi8  provision  shall  also  apply  to  the  Choctaw  and 
Chickasaw  freedman  to  the  extent  of  his  allotment.'* 

By  such  enactment,  the  allotment  of  the  freedman  was 
expressly  declared  to  be  a  homestead  and  to  be  subject  to 
the  provisions  of  that  section  **to  the  extent  of  his  allot- 
ment." In  other  words,  the  entire  allotment  was  a  home- 
stead. The  freedman  had  no  surplus  allotment.  The  Sup- 
plemental Agreement  did  not  re-enact  such  provision  of 
the  Atoka  Agreement.  It  merely  provided  in  Section  13 
that  his  allotment  should  be  inalienable  during  the  lifetime 
of  the  allottee,  not  exceeding  twenty-one  years  from  the 
date  of  the  certificate  of  allotment.  By  such  section,  while 
the  allotment  was  not  designated  as  a  homestead,  the  re- 
itrictions  therein  imposed  coincided  with  the  restrictions 
applicable  to  the  homestead  allotments  of  members  of  said 
tribes.  The  pro\nsion  of  the  Atoka  Agreement,  declaring 
the  allotment  of  a  freedman  to  be  a  homestead,  not  being 
inconsistent  Avith  Section  13  of  the  Supplemental  Agree- 
ment, was  not  superseded  by  the  latter  Agreement  under 
Section  68  of  that  Agreement.  The  homestead  character 
WIS  impre5jsed  by  virtue  of  the  Atoka  Agreement,  but  the 
period  of  restriction  wherein  there  is  conflict,  is  governed 
hy  Section  13  of  the  Supplemental  Agreement.* 

By  Section  3  of  the  Act  of  April  26,  1906,  it  was  pro- 
Tided: 

"'Lands  allotted  to  freedmen  of  the  Choctaw  and  Chicka- 

iw  Tribes  shall  be  considered  ** homesteads,''  and  shall  be 

[subject  to  all  the  provisions  of  this,  or  any  other  act  of 

togress,  applicable  to  homesteads  of  citizens  of  the  Choc- 

iw  and  Chickasaw  Tribes.'* 


»/«  re  Five  Civilized  Tribes,  199  Fed.  (DC)  811;  In  re  Davla'  E?^ 
ite,  32  Okla.  209.  122  Pac.  547;  Bu^erfleld  v.  Butler,  50  0\i\a.  "^^^ , 
iO  Pac.  1078. 
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This  legislation  was  merely  declaratory  of  the  law  tbert-' 
tofore  existing  an  to  the  status  of  freeduien  allotments,  ind 
was  intended  tn  i-emnve  alt  doubt  that  may  have  arisen  re- 
garding such  status.' 

§  6!».  STirplus. — Seetion  16  of  the  Supplemental  Agree- 
ment applicable  to  restrictions  upon  alienation  of  the  sIl^ 
plus  allotment  is  as  follows: 

"All  lands  allotted  to  members  of  said  tribes,  exceji' 
such  land  as  is  set  aside  to  each  for  a  homestead  as  herein 
provided,  shall  be  alienable  after  issuance  of  patent  as  (nl- 
lows:  One-fourth  in  acreage  in  one  year,  one-fourtb  in 
acreage  in  three  years,  and  the  balance  in  five  years; 
each  case  from  date  of  patent :  Provided,  that  such  lani 
shall  not  be  alienable  by  the  allottee  or  his  heirs  at  a 
tune  before  the  expiration  of  the  Choctaw  and  Cbickasil 
tribal  governments  for  less  than  its  appraised  value." 

§  70.  Issoaace  of  Patent  Prerequisite  to  AlienatitnL' 
To  the  provision  peruiitting  alienation  in  one,  three 
five  years  from  date  of  patent  is  added  the  qualifying  ( 
dition  that  su<-h  alienation  shall  occur  only  after  issui 
of  patent.  In  this  respect  Section  111  bears  analogy  to 
provision  of  the  Seminole  Agreement  which  provides  llii 
all  contracts  foi'  .sale,  disposition,  or  ineumbranee,  tiisdf 
prior  to  date  tif  patent  shall  be  void.  A  sale,  under  saiJ 
Section,  prior  to  issiiHin'e  of  patent  was  void.' 

§  71.  When  Is  Patent  Issued. — It  becomes  necessary  is 
detemiine  what  is  meant  by  "issuance  of  patent"  and  wlicii 
that  act  is  complete.  There  is  no  provision  in  the  Suppl*- 
mental  Agreement  for  is.suance  of  patent  to  an  allottM> 
The  Atokii  Agreement,  however,  provided  for  such  iss 
and  delivery  which,  not  being  inconsistent  with  the  Sup" 
mental  Agreement,  is  ePTeetive.     Under  the  Atoka  Ag 


i/n  re  Five  Clvillied  Tribea.  199  Fed.  (IX:)  811. 
" Franklin  v.  Lynch,  233  V.  a.  2««.  &8  L.  Ed.  Ki. 
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menty  it  was  the  duty  of  the  Principal  Chief  of  the  Choctaw 
Nation  and  the  Governor  of  the  Chickasaw  Nation  to  exe- 
cute  jointly  ''under  their  respective  hands  and  seals  of  the 
respective  nations,  and  deliver  to  each  of  the  said  allottees, 
patents,  conveying  to  him  all  the  right,  title  and  interest 
of  the  Choctaws  and  Chickasaws  in  and  to  the  lands  which 
shall* have  been  allotted  to  him,  etc." 

In  the  Creek  and  Cherokee  treaties,  there  are  require- 
ments that  the  patents  be  approved  by  the  Secretary  of  the 
Interior.  There  is  no  such  requirement  in  the  case  of  the 
Choctaws  and  Chickasaws,  and  there  was  considerable  con- 
troversy between  the  Commission  and  the  chief  executives 
of  the  Choctaws  and  Chickasaws  with  reference  to  the  de- 
livery of  the  Choctaw  and  Chickasaw  patents.  Upon  the 
part  of  the  chief  executives,  it  was  contended  that  approval 
by  the  Secretary  of  the  Interior  was  not  necessary  and  that 
the  patents  were  ready  for  delivery  upon  their  execution 
by  them.  The  Department  insi.sted,  however,  that  approval 
by  the  Secretary  of  the  Interior  was  essential  to  their 
Ttlidity  and  this  contention  .was  upheld  by  a  decision  of 
the  Attorney-General  of  the  United  States.  The  result  of 
sneh  difference  of  opinion  was  that  none  of  the  patents  in 
the  Choctaw  and  Chickasaw  Nations  were  delivered  to  al- 
lottees until  after  the  sunmier  of  1905  at  the  earliest,  ex- 
cept in  the  case  of  certain  ones  which  were  delivered  by 
the  chief  executives  of  the  nations  without  the  interme- 
diary- of  the  Commission,  in  pursuance  oi  thedr  contention 
that  the  said  patents  were  ready  for  delivery  when  duly 
executed  by  them.  These  were  afterwards  recalled  and 
practically  all  of  them  surrendered  by  the  allottees  to  whom 
they  had  been  delivered,  and  patents  approved  by  the  Sec- 
retary of  the  Interior  accepted  in  their  stead.* 

Judge  Campbell  of  the  Eastern  District  of  Oklahoma, 
leld  in  a  well-considered  case,  that  prior  to  April  26,  1906, 
he  issuance  of  patent  was  accomplished  when'  it  was  de- 


•  Report  of  Commission  for  Five  Civilized  Tribes,  1905,  page  Vi 
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livered  to  the  allottee  and  accepted  by  him;  that  patent  wjis 
necessary  to  divest  the  lej?al  title  in  the  Choctaw  and 
Chickasaw  Nations  and  was  governed  by  the  same  rules 
with  reference  to  execution  and  delivery  that  pertained  to 
deeds  or  other  instruments  of  like  nature." 

By  Act  of  April  26,  1906,  provision  was  made  for  record- 
ing]: patents  in  the  office  of  the  Commissioner  to  the  Five 
Civilized  Tribes,  **and  when  recorded  shall  convey  le^al 
title."  It  was  further  held  in  above  case  that  after  the 
passage  of  the  above  act  the  issuance  of  patent  was  com- 
plete when  it  was  recorded. 

§  72.  Date  of  Patent. — It  is  also  necessarv  to  determine 
what  is  meant  by  **date  of  patent"  from  which  is  com- 
])Uted  the  restricted  periods  of  one,  three  and  five  years. 
Judge  Campbell  also  held  in  the  case  above  mentioned  that 
it  was  the  date  upon  which  the  last  of  the  two  executive* 
of  the  tribes  affixed  his  signature  to  the  instrument. 

§  715.  Expiration  of  Tribal  Gtovemments.— By  virtue  of 
the  proviso  to  Section  16  the  surplus  was  inalienable  at  any 
time  before  the  expiration  of  the  Choctaw  and  Chickasaw 
tribal  govei'iniients,  for  less  than  its  appraised  value.  By 
the  Atoka  Agreement  it  was  provided  that  the  tribal  gov- 
ern nients  should  continue  for  a  period  of  eight  years  from 
the  4tli  day  of  March,  1S98.  Such  tribal  governmentu 
would  tluMvfore  liave  expired,  by  the  terms  of  such  provi- 
sion, on  the  4th  day  of  March,  1006.  On  the  2nd  day  of 
Afarch,  IIHX;,  Congi'css,  by  resolution,  extended  the  tribal 
cxistonro  and  tribal  g<>vernments  of  the  Five  Civilized 
Tribes,  for  all  purposes,  under  existing  laws,  "until  all 
proixwty  of  such  tribes,  or  the  ])ro('eeds  thereof,  shall  be 
(jistrihutrd  jniioiiir  th<*  individual  members  of  said  tribe, 
unless  luMeafter  othei'wise  provided  by  law."  By  Section 
2s  of  the  Aet  of  Api'il  2i;,  11)06,  the  tribal  governments  were 
eontiiiue<|  uiitil  othei-wise  i)rovided  by  law.  Such  govern- 
irieiits    uei'e.    ])y    \'ii'tue   of   su(*h    enactments   in    existence, 

//y  n  FiM^  Civ/Iizprl  Trihi's,  V,»0  Fed.  811. 
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the  meaning  of  such  restriction,  during  all  time  that 
irt  of  such  surplus  allotments  might  have  been  alien- 
mder  the  provisions  of  this  section  prior  to  Act  of 
7,  1908.  The  condition  that  such  lands  should  not  be 
ed  for  less  than  their  appraised  value  was  a  restric- 
pon  alienation,  and  any  sale  in  violation  of  such  con* 
was  void. 

.  Voluntary  Alienation  Comprehended  By  Bestric- 
-The  prohibition  against  voluntary  alienation  ap- 
o  any  attempted  conveyance  or  incumbrance  of  the  • 
any  lesser  interest  or  estate,  corporeal  or  incorporeal, 
ig  out  of  or  incidental  to  the  ownership  thereof.  It 
?s  sale;  gift;*  option  to  purchase;^  mortgage;*  con- 
»?  sale;*  power  of  attorney;**^  sale  of  timber  on  land, 
when  the  sale  of  timber  is  merely  incidental  to  put- 
16  land  in  cultivation;^^  will  (see  Wills)  ;  oil  and  gas 
see  Oil  and  Gas  Leases) ;  agricultural  lease  (see  Agri- 
al  Leases)  ;  assignment  of  royalties  due  under  mining 
(see  Oil  and  Gas  Leases) ;  assignment  of  rents  and  pro- 
lease  for  agricultural  purposes.^* 

.  Involuntary  Alienation.— The  restrictions  upon 
ion  protect  the  lands  of  the  allottr  e  not  only  against 
ary  alienation,  but  against  involuhtary  sale,  lien  or 
brance  upon  any  obligation  contracted  during  the 
ted  period, 
ion  15  of  the  Supplemental  Agreement  provides: 

nds  allotted  to  members  and  freedmen  shall  not  be 
)d  or  encumbered  by  any  deed,  debt  or  obligation  of 

n  V.  Jones,  51  Okla.  639,  151  Pac.  845. 

rnea  v.  Stonebraker,  28  Okla.  75,  113  Pac.  903. 

rneliua  v.  Yarbrough,  44  Okla.  375,  144  Pac.  1030;   Butterfleld 

ler.  50  Okla.  381,  150  Pac.  1078. 

irper  v.  Kelley,  29  Okla.  809,  120  Pac.  293. 

boat  V.  Oliver,  46  Okla.  683,  148  Pac.  709. 

Jettea  v.  Brower.  184  Fed.    (DC)    342;    Mitchell-Crittenden  Tie 

•  Crawford.  160  Pac.  917. 

Cbilders  v.  Childera,  157  Pac.  948. 


§  75  LANDS  OF   THE   FIVE   CIVILIZED  TRIBES. 

any  character  contracted  prior  to  the  tiine  at  which  ank 
land  may  be  alienated  under  this  Act,  nor  shall  said  land 
!)e  sold  except  as  herein  provided." 

Such  a  provision  is  dual  in  its  eflFect.  It  constitutes  i 
restriction  upon  voluntary  alienation,  and,  in  addition,  par 
takes  of  the  nature  of  an  exemption.** 

The  word  **aflfecf  in  Section  15,  supra,  has  been  heM 
to  mean  ^*to  act  upon ;  to  produce  an  effect  or  change  upon. 
In  a  legal  sense  it  is  often  used  in  the  sense  of  acting  in: 
juriously  upon  persons  and  estates.'*  Encumber  means  "to 
place  a  burden  on  the  title  or  a  charge  on  the  property;  a 
claim  or  lien  on  an  estate  which  may  diminish  its  value."" 

Bv  virtue  of  said  sections,  the  lands  of  an  allottee  are 
protected  from  all  manner  of  involuntary  lien  or  incum- 
brance contracted  during  the  restricted  period;  and  upon 
his  death  descend  to  his  heirs  free  from  all  such  debts  or 
obligations.^*^  I 

And  the  sale  of  the  lands  of  an  allottee,  by  his  adminis-, 
trator  for  the  i)uri)ose  of  paying  debts  contracted  by  Wn' 
durin«:  the  restricted  period,  is  void  and  confers  no  righti 
upon  the  purchaser.^* 

Such  lands  are  not  affected  nor  can  they  be  taken  or  soUy 
u])on  judgment  founded  on  contract*^  or  tort.**  They  can^ 
not  be  subjected  to  any  kind  of  lien  by  order  of  court,"  an4^ 

i:j  Western  Investment  Co.  v.  Klstler.  22  Okla.  222.  97  Pac.  481^ 
Iti  re  French's  Estate.  45  Okla.  819,  147  Pac.  319;  Jn  re  Wathiii|i 
ton's  Estate.  36  Okla.  559,  128  Pac.  1079.  h 

i^In  rr  Davis'  Estate,  32  Okla.  209,  122  Pac.  547;  Choctaw  Lumbi^ 
Co.  V.  Coleman.  156  Pac.  222.  • 

'•/«  rr  French's  Estate.  45  Okla.  819.  147  Pac.  319;  In  re  Warn 
inRton's  Estate,  36  Okla.  559.  128  Pac.  1079;  In  re  Davis'  Estate.  S| 
Okla.  209.  122  Pac.  547;  Redwine  v.  Ansley.  .^2  Okla.  317.  122  Pl«i 
679:  Choctaw  Lumber  Co.  v.  Coleman,  156  Pac.  222;  Eastern  Oil  Ct- 
V.  Harjo,  157  Pac.  921:  Barnard  v.  Bilby,  171  Pac.  444.  - 

1"  Eastern  Oil  Co.  v.  Harjo.  157  Pac.  921;  In  re  French's  Estate,  41 
Okla.  819,  147  Pac.  319. 

i:  Western  Investment  Co.  v.  Kistler.  22  Okla.  222,  97  Pac.  5S8. 

I- Mullen  v.  Simmons,  234  U.  S.  192,  58  L.  Ed.  1274;  Choctaw 
bcr  Co.  V.  Coleman.  156  Pac.  222. 

'"  Tifior  V.  Rred.  159  Pac.  499. 
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judgment  of  partition  or  one  decreeing  a  lien  in  a  suit  for 
lony  is  null  and  void.**    They  are  not  subject  to  material 
»n*s  lien**  nor  to  lien  of  occupying  claimant  under  Section 
Rev.  Laws  1910.**    And  such  exemptions  extend  not 
ly  to  the  land  itself,  but  to  the  rents  and  profits  accruing 
irefrom.** 

§  76.    Remoyal  of  Bestrictions  Did  Not  Affect  Exemp- 

. — ^Froni  the  dual  nature  of  the  restrictions  upon  aliena- 

it  has  been  held  that  a  removal  of  restrictions  by  the 

?tary  of  the  Interior  was  effective  only  as  to  volun- 

alienation  and  that  the  exemption  from  forced  sale 

lid  remain  unless  expressly  made  a  part  of  the  order  of 

loval.** 

A  like  effect  has  been  given  to  the  Act  of  April  21,  1904. 

A  Act    removed   the    restrictions   upon    the    voluntary 

(nation  of  the  surplus  allotments  of  members  not  of  In- 

blood,  but  left  unimpaired  the  exemption  against  in- 

itary  alienation  theretofore  in  effect.*' 

f  77.    Effect  of  Transactions  in  Violation  of  Restrictions. 

It  has  been  seen  that  Sections  12  and  16  of  the  Supple- 

tl  Agreement  prescribing  the  respective  periods  with- 

rhifh  the  homestead  and  surplus  allotments  of  allottees 

not   be   "alienated"   superseded   the   corresponding 

isions  of  the  Atoka  Agreement.     In  each  Agreement 

was  an  additional  section  supplementing  the  restric- 

implied  by  the  use  of  the  word  ** inalienable*'  in  the 

rision  mentioned.     By  these  latter  provisions,  Congress 

trtook  to  define  the  status  of  such  restricted  land  in  re- 

to  the  quality  of  alienability,  ordinarily  incident  to 


ChUders  v.  ChUders,  163  Pac.  948,  157  Pac.  938;  Burney  v.  Bur- 
r.  1€0  Pac.  85. 

Keel  V.  IngeraoU,  27  Okla.  117,  111  Pac.  214. 

CnTens  v.  Amos,  166  Pac.  140. 

Odlders  v.  ChUders,  157  Pac.  938,  163  Pac.  948;  Burney  v.  Bur- 
liO  Pac.  85;  Redwlne  v.  Ansley,  32  Okla.  317.  122  Pac.  679. 

■lf«iteni  Investment  Co.  v.  Kistler,  22  Okla.  222,  97  Pac.  t>%%. 
|*I«  f«  Davis*  Estate,  32  Okla,  209,  122  Pac.  547. 
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fee  simple  ownership  and  to  declare  the  effect  of  contn 
and  conveyances  in  violation  of  the  restrictions  impoaet 
The  provision  of  the  Atoka  Agreement  under  discus 
is  as  follows: 

"That  all  contracts  looking  to  the  sale  or  incumbra 
in  any  way,  of  the  land  of  an  allottee,  except  the  sale  h 
inbefore  provided,  shall  be  null  and  void." 

Section  15  of  the  Supplemental  Agreement  reads: 
"Lands  allotted  to  members  and  freedmen  shall  noi 
affeeted  or  incumbered  by  any  deed,  3ebt,  or  obligatioi 
any  character  contracted  prior  to  the  time  at  which 
land  nmy  be  alienated  under  this  act,  nor  shall  said  li 
be  sold,  except  as  herein  provided." 

While  the  two  provisions  are  not  identical,  they  peri 
the  same  function  in  the  governmental  purpose  of  res 
tion,  and  each  is  complete  within  itself.  They  could  no 
considered  supplementary  of  each  other,  for  the  reason 
while  the  latter  is  broader  than  the  former,  they  are  I 
largely  concerned  «'ith  the  same  subject  matter.  It  wi 
therefore  seem  that  each  provision  expressed,  at  the  I 
of  its  enactment,  the  legislative  intent  with  refereno 
the  same  subject,  and  that  Section  15  of  the  Suppleme 
Agreement,  by  virtue  of  Section  68  of  that  treaty,  so 
ceded  the  corresponding  provision  of  the  Atoka  Ag 
rnent.^* 

But  the  Supreme  t'ourt  of  Oklahoma  has  invarii 
ti'eated  such  provision  of  the  Atoka  Agreement  as  sup 
mcnting  Section  15  of  the  Supplemental  Agreement, 
case  of  Lewis  v.  Clernents  21  Okla.  167,  95  Pac.  769, 
the  first  to  give  effect  lo  such  provision,  as  still  in  f( 
and  it  was  fi>IloHeil  by  Howard  v.  Farrar,  28  Okla.  490, 
I'ac.  «!»."» :  Rogers  v.  Noel,  :U  Okla.  238,  124  Pac.  976,  and 
recent  case  of  fullins  Investment  Co.  v.  Beard,  46  C 
:nO.  14S  Pac.  846,  Tin-  d.-cision  in  Lewis  v.  Clements,  n 
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m  based  upon  the  case  of  Sayer  v.  Brown,  7  Ind.  Ter. 
i,  104  S.  W.  877,  decided  by  the  Court  of  Appeals  of  the 
Han  Territory. 

rhe  restrictions  upon  alienation  imposed  under  the  Choc- 
w  and  Chickasaw  treaties  are  no  more  drastic  than  those 
plieable  to  the  lands  of  the  other  nations.  It  will  be 
icrved  that  Section  15  of  the  Supplemental  Agreement 
es  not  expressly  declare  void  transactions  in  violation  of 
restrictions..  It  is,  no  doubt,  to  meet  this  condition  that 
|l  state  courts  have  brought  forward  the  provision  of  the 
bka  Agreement  which  in  express  terms  declares  such  con- 
Kts  void.  It  seems  clear,  however,  even  in  the  absence  of 
q^ifie  declaration  to  that  effect  that  contracts  or  con- 
pances  seeking  to  affect  or  incumber  restricted  land,  be- 
Un  contravention  of  governmental  policy,  would  be  void, 
i  voidable  and  that  the  addition  of  that  provision  would 
change  the  legal  effect.  In  either  event,  whether  eflfect 
riven  to  the  provision  of  the  Atoka  Agreement  or  not, 
tracts  and  conveyances  in  violation  of  the  restrictions 
n  alienation  are  absolutely  void.*^ 

nd  a  subsequent  grantee  of  the  same  land,  after  it  has 
>me  alienable,  may  attack  conveyances  made  prior 
reto,  although  he  had  personal  knowledge  thereof.^^ 
eetion  16  of  the  Supplemental  Creek  Agreement  con- 
led  a  provision  against  ratification  and  estoppel,  whicli 
absent  from  the  Choctaw  and  Chickasaw  treaties.  Such 
vision  is  as  follows : 

'Any  agreement  or  conveyance  of  any  kind  or  charac- 
j  violative  of  any  of  the  provisions  of  this  paragraph, 
P  be  absolutely  void  and  not  susceptible  of  ratification 

ly  manner  and  no  rule  of  estoppel  shall  ever  prevent 

assertion  of  its  invalidity.** 

leckman  v.  United  States,  224  U.  S.  413,  56  L.  Ed.  820;  Goat  v. 
States.  224  U.  S.  458,  56  L.  Ed.  841;  Monson  v.  Simonson.  231 
341,  58  L..  Ed.  260;  Starr  v.  Lon?  Jim,  227  U.  S.  613.  57  L.  Ed 
OateB  V.  Freeman,  157  Pac.  74;  FolRom  v.  Jones,  173  Pac.  649. 

ions  V.  Whittington,  27  Okla.  356.  112  Pac.  1018;  Chapman 
8r,  30  Okla.  714.  120  Pac.  608. 

91 


§  77  LANDS   OF   TUE   FIVE   CIVILIZED   TRIBES. 

In  constniiiii;  the  Choct«w  and  Chickasaw  treaties 
eral  decisions  of  the  Supreme  Court  of  Oklahoma  W 
iiiff  the  case  of  Raver  v.  Brown,  7  Ind.  Ter.  675,  104  S. 
877,  have  soiifrhf  to  give  the  same  effect  to  contracts 
conveyances,  in  violation  of  their  provisions,  that  is 
scribed  by  the  above  provision  of  the  Creek  Agrral 
This  is  accomplished  by  holding  that  any  such  atteiq 
contract  or  conveyance  constitiites  an  illegal  act,  Mi 
therefore,  incapabte  of  siipportinti  any  legftl  right  by 
fication  or  estoppel.  In  such  eases,  such  contracts  or 
veyanees  are  declared  to  be  "illegal"  and  "in  violatia 
law. ' "" 

It  is  signiftcsnt,  however,  that  such  expressions  are 
hy  the  Supreme  Court  only  in  connection  with  the  Gh« 
and  Chickasaw  treaties.  In  construing  the  Creek  treal 
such  contracts  and  conveyances  have  invariably  been  b 
to  be  void  and  incapable  of  ratification,  but  such  holdinn 
predicated  upon  the  provision  of  Section  16  so  decliri 
and  in  no  instance  have  the  words  "illegal"  or  "in  vi 
tion  of  law"  been  emiiloyed.  The  Supreme  Court  of 
United  States  has  had  many  occasions  to  construe  M 
treaties  ineliuling  those  of  the  Five  Civilized  Tribes,  wl 
the  policy  of  proteetinsr  the  Indian  allottee  M'aa  equalli 
apparent,  and  the  restnclions  against  alienation  as  pli 
provided,  and,  while  fran.snctlons  in  violation  of  siith 
strictions  have  been  held  void,  as  in  violation  of  exp 
provisions  oi'  giivfnniientn!  policy,  they  have  never  l< 
held  to  be  illegHl.'" 

In  Ilcckman  v.  I'liitcd  Statt's,  iiipra,  tlic  Supreme  C< 
in  eonstruine  the  Cherokee  Agreement,  held  that  the 
sidcration    iicoivi'd    hy    the    allottf  i'.  upon   a  transaction 

S"I>ewl8  V.  CleTiienl.s.  ^1  Okla.  IHT.  :>:,  Pac.  TtiS;   Howard 
28  Okla.  4S0,  114  Pac.  6fl5.  _ 

:ii>Mongan  v.  Simonson.  231  U.  3.  311,  58  L.  Ed.  260;   SUrTT.' 
Jim.  227  IT.  S-  613,  57  I..  Ed.  613:  Heckman  v.  United  States. 
S.  413,  [i6  L.  Ed.  82(1;  Goat  v.  United  Statea.  221  U.  S.  458.  H 
841:  Oaten  v.  Freeman.  157  Pac.  74. 
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Btion  of  restriction,  might  be  recovered  in  case  it  had 
been  squandered,  but  declined  to  make  the  return  of 
eonsideration  a  condition  of  the  cancellation  of  the  con- 
ince.  Sueh  ruling  is  a  clear  differentiation  of  trans- 
ans  in  violation  of  restrictions  from  illegal  transac- 
B.  Under  well-established  principles,  had  the  transac- 
been  illegal  or  in  violation  of  law,  the  court  would 
J  declined  to  permit  the  purchaser  to  invoke  its  aid  to 
elieved  from  the  consequences  of  his  illegal  act. 
lie  Supreme  Court  of  Oklahoma,  in  construing  the 
ik  treaty,  expressly  held  that  transactions  in  violation 
be  restrictions  imposed  by  that  treaty  were  not  illegal 
that  the  consideration  paid  might  be  recovered  upon 
epudiation  of  the  contract  by  the  allottee.'^ 

d  the  Supreme  Court  of  the  State  in  construing  the 
B  Allotment  Agreement  has  held  that  possession  under 
3e,  executed  in  violation  of  its  restrictions  would  sup- 
an  action  for  damages  to  planted  crops  thereon  ;^^  or 
ow ;"  and  that  an  allottee,  under  such  conditions  was 
ustified  in  unlawfully  taking  possession  of  the  crops 
'onverting  them  to  his  own  use.'* 

8.  Ratification. — Whether  transactions  in  violation 
?trictions  on  alienation  are  mci-ely  void  or  are  illegal  is 
material  in  determining  the  effect,  upon  such  transac- 
of  an  attempted  ratification  and  aflfirniation  after  the 
ility  has  been  removed.  If  the  contract  is  not  unlaw - 
he  eonsideration  therefor  would  support  a  subsequent 
eyanee.  If  it  is  unlawful,  subsequent  ratification  or 
tion  would  be  tainted  with  the  original  illegality  and 
d  render  the  subsequent  transaction  void. 
'.  Justice  Hayes,  who  wrote  the  opinion  in  Howard  v. 
ar,  seems  to  have  recognized  in  Simmons  v.  Whitting- 


^Oe  ▼.  Gaines,  25  Okla.  141,  10$  Pac.  193. 

lolden  ▼.  Ljrnn,  30  Okla.  663.  120  Pac.  246. 

Ifdland  Valley  Ry.  Co.  v.  Lynn,  38  Okla.  695,  135  Pac.  370. 

hinw  V.  Malone,  37  Okla.  40,  130  Pac.  278. 


§79 


LANDS  OP   THE   FIVE   CIVILIZED  TRIBES. 


ton,  27  Okla.  356,  112  Pac.  1018,  that,  prior  to  the  ti 
effect  of  Section  19  of  the  Act  of  April  26,  1906,  a 
made  after  restrictions  had  been  removed,  in  pursuance' 
a  contract  entered  into  before  that,  time,  would  be 
when  he  used  this  language: 

'Trior  to  the  enactment  of  April  26,  1906,  contracts 
agreements  for  the  sale  and  purchase  of  allotments 
before  the  removal  of  restrictions  were  void;  but  there 
isted  no  statute  which  specifically  made  deeds,   pn 
after  the  removal  of  restrictions,  in  pursuance  of  the 
tracts  made  before,  void." 

A  condition  which  he  finds  to  have  been  the  actual 
cause  of  the  passage  of  that  act  by  Congress.     Deci 
construing  the  Creek  treaty  are  not  authority  in  coi 
ing  the  question  under  the  Choctaw-Chickasaw  treatiei! 
account  of  the  express  provisions  of  Section  16  decl 
such  contracts  or  conveyances  to  be  incapable  of  rati! 
tion. 


§  70.  Recovery  of  Consideration. — The  question  of 
recovery  of  the  consideration  upon  the  repudiation  of 
transaction  by  the  owner  of  restricted  land  depends 
th«'  determination  of  the  nature  of  the  act  in  violation  of  ■ 
striction.  If  the  act  is  illegal,  the,  consideration  cannot  f 
recovered.  If  it  is  merely  void,  it  seems  clear  it  would 
Tccoverable  in  an  action  for  money  had  and  received. 

In  Howard  v.  Farrar,  28  Okla.  490,  114  Pac.   695, 
Sayer  v.  Hr(»wn,  7  Ind.  Ter.  675,  104  S.  W.  877,  invoh 
the    construction     of    the     Choctaw-Chickasaw     allot 
afi:reenients,  it  was  held  that  the  transaction  was  unlai 
nnd  that  the  courts  would  not  lend  their  aid  to  recover 
consideration  paid.     In  Tate  v.  Gaines,  25  Okla.   141, 
Pac.  10)5:  Kolsom  v.  Jones,  178  Pa'*.  649,  involving  coi 
tioii  of  the  Creek  allotment^  agreements,  it  was  held 
the  transaction  was  not  illegal  and  that  the  considei 
might  be  recovered. 
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I  80.    Act  of  April  21,  1904.— Under  the  law  by  which 
lands  of  the  Choctaw  and  Chickasaw  Nations  were  al- 

ted  in   severalty,  and  disregarding  subsequent  legisla 

I,  the  land,  other  than  homestead,  allotted  to  each  mem- 

ff  of  said  nations  was  subject  to  unrestricted  alienation, 

If r  issuance  of  patent ;  one-fourth  in  one  year ;  one-fourth 

three  years,  and  one-fourth  in  five  years  from  date  of 

itent. 

On  April  21,  1904  Congress  enacted  as  follows: 

**And  all  the  restrictions  upon  the  alienation  of  lands  of 

II  allottees  of  either  of  the  Five  Civilized  Tribes  of  In- 
who  are  not  of  Indian  blood,  except  minors,  are,  ex- 
it as  to  homesteads,  hereby  removed,  and  all  restrictions 

the  alienation  of  all  other  allottees  of  said  tribes,  ex- 
minors,  and  except  as  to  homesteads,  may  with  the 
wwal  of  the  Secretary  of  the  Interior,  be  removed  under 
th  rules  and  regulations  as  the  Secretary  of  the  Interior 
ij  prescribe,  etc.*' 

The  effect  of  the  Act  was  to  render  the  surplus  allot - 
Its  of  all  non-Indian  citizens  free  from  any  restrictions 
m  their  voluntary  alienation.  They  were  thereby  au- 
irized  to  convey  the  fee  or  any  lesser  estates  therein.'*' 
The  requirement  that  patent  issue  before  alienation  was 
restriction  that  was  removed  by  said  Act.'*® 
The  Act  was  applicable  to  only  one  class  of  allottees  of 
Chootaws  and  Chickasaws,  towit :  intermarried  or 
>pted  citizens,  not  of  Indian  blood.  The  Commission  did 
indicate  upon  the  rolls  of  the  different  tril)es  in  the 
of  adopted  citizens  whether  the  applicant  was  or  was 
of  Indian  blood.     If  he  were  not  of  the  blood  of  the 


^ 


Cuey  V.  Bingham,  37  Okla.  484.  132  Pac.  663;  Sharp  v.  Lancaster. 
FOUa.  349,  100  Pac.  678;  Elred  v.  Okmulgee  Loan  &  Trust  Co..  22 
l742.  98  Pac.  929;  Bradley  v.  Goddard,  45  Okla.  77.  145  Pac.  409; 

t  Y.  United  States,  224  U.  S.  458.  5t)  L.  Ed.  841;  United  States  v. 

te,  195  Fed.  (CCA)  707;  Winiams  v.  Johnson.  32  Okla.  247.  V2'J 

4SS. 
^Fnme  v,  Bivens,  189  Fed.  (CC>  785. 
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tribe  by  which  he  was  adopted,  he  was  entered  ag  "adi 
ed,"  regardless  of  his  blood.  It  1ib«  been  held  that  it 
allottee,  so  enrolled  as  "adopted,'.'  were  in  part  of  Ind 
blood,  even  though  of  a  tribe  other  than  one  of  the  I 
Civilized  Tribes,  that  hia  restrictions  were  not  removed 
said  Act ;  and  that  the  action  of  the  Conimiasion  in  em 
ing  him  as  "adopted"  was  not  conclusive  that  he  was 
of  Indian  blood.*' 

§  81.  Freedmen. — Freedmen  of  the  Choctaw  i 
Chickasaw  Tribes,  unlike  those  of  the  Creek,  Cherokee  i 
Seminole  Tribes,  were  not  members  of  the  tribe,  and 
not  participate  equally  with  such  members  in  the  distri 
tion  of  the  lands  of  the  nation.  They  were  allotted  fo 
acres  only,  nil  of  which  was  a  homestead,  within  the  uw 
ing  of  the  above  Act,  and  therefore,  unaffected  thereby." 

§  S2.  Did  Hot  Authorize  Sale  Before  AUotment.— 1 
word  "allottee"  nsed  in  said  Act  signifies  a  member  of 
tribe  to  whom  an  allotment  has  been  made  or  who  I 
selected  an  allotment.  The  Act  did  not  apply  to  one  » 
had  not  made  hi.s  selectitm,  although  a  member  beloni 
to  the  class  whose  allotment,  if  selected  would  by  virtue 
the  above  Aet  be  free  from  restrictions  on  alienation.  Pi 
tn  selection  of  allotment,  notwithstanding  the  passage 
snid  Act,  be  was  powerless  to  make  a  valid  contract  oft 
veyance.^" 

§  Hit.  Minora. — The  Act  specifically  excepted  rail 
from  its  opcnitioii.     It  was  only  by  reason  of  their  niino 

■■•'  United  States  v.  Stlgall.  226  Fed.  (CCA)  190,  Lula.  Seminole 
No.  90g  V.  Powell.  166  Pac.  1050. 

^i'lnre  Klve  Civilized  Tribes,  199  Fe.l.  (DC)  fill;  In  re  OkvU 
tate.  32  Okla.  20».  122  Pac.  547:  Butterlield  v.  Butler.  60  Okls. 
150  Pac.  1078. 

"VFrankllnv.  Lynch.  233  t1.S.2S9.DS  L.  Ed.  954;  ParkinsoD  t. I 
ton,  33  Okla.  813.  128  Pac.  131;  L.vnrli  v,  Franklin.  37  Okla.  U 
Pac.  599. 
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inexperience  that  they  were  excepted  from  the  pro\ 
that  applied  to  adult  members  of  their  class.    Upo 
attaining  their  majority,  after  the  passage  of  sai» 
the  reason  for  their  exclusion  was  removed.     It  hai 
fore  been  held  that  the  restrictions  were  removed  bv 
act  upon  the  surplus  allotments  of  non-Indian  mem- 
who  were  minors  at  the  time  of  its  passage,  upon  their 
ning  their  majority  thereafter.*® 

U.  InYOluntary  Alienation. — The  above  act  in  remov- 
lie  restrictions  upon  voluntary  alienation  did  not  affect 
!xeniption  against  involuntary  alienation  provided  in 
on  15  of  the  Supplemental  Agreement.  After  the 
ge  of  said  act,  as  before,  the  surplus  lands  of  adult 
ndian  allottees  were  protected  against  any  manner  of 
i  sale  or  incumbrance  contracted  prior  to  the  time 
nd  could  have  been  alienated  under  the  treaty.*^ 

».     Act  of  April  26,  1906.— After  the  Act  of  April  21 , 

no   further  acts   of   Congress   removing   restrictions 

Hotted  lands  were  passed  until  the  Act  of  May  27, 

The  Act  of  April  26,  1906,  removed  restrictions  upon 

d  lands,  but  not  upon  allotted  lands.    On  the  other 

he  last-mentioned   act   extended   the  restricted  pe- 

)on  both  surplus  and  homestead  lands  of  all  full- 

tdians,  and  abolished  the  difference  in  respect  to 

1   periods  that   had  theretofore   obtained   between 

livisions  of  the  allotment. 

.Section  19  of  the  Act  of  May  26,  1906,  is  as  fol- 


io full-blood  Indian  of  the  Choctaw,  Chickasaw, 
Creek  or  Seminole  Tribes  shall  have  power  to 
41,  dispose  of,  or  encumber  in  any  manner  any 

Utes  V.  Shock,  187  Fed.  (CC)  862.  S70;  Charles  v.  Thori?- 
380,  144  Pac.  1033;  Smith  v.  Bell,  44  Okla.  370.  144  Pac. 

J  V.  Greenlees.  42  Okla.  7G4,  142  Pac.  1021. 

nch'8  Estate.  45  Okla.  SV*,  147  Pac.  319;  Weslertv  \wv 
22  Okla.  222,  97  Pac.  58 fi. 
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of  the  lands  allotted  to  him  for  a  period  of  twenl 
years  from  and  after  the  passage  and  approval  of  thi 
unless  such  restriction  shall,  prior  to  the  expiration  o 
period,  be  removed  by  act  of  Congress." 

The  surplus  allotments  of  full-bloods,  as  well  as 
members  of  the  Choctaws  and  Chickasaws,  except  me 
not  of  Indian  blood  were  at  the  time  of  the  passage  i 
above  Act,  alienable  under  the  Supplemental  Agre< 
after  issuance  of  patent,  one-fourth  in,  one  year,  one-1 
in  three  years  and  the  balance  in  five  years  from  di 
patent.  There  was  considerable  controversy  betwee 
Commission  and  the  chief  executives  of  the  two  m 
as  to  whether  the  approval  of  the  patent  by  the  Seei 
of  the  Interior  was  necessary.  The  result  was  that  ni 
ents  were  delivered  until  after  the  summer  of  1905  i 
earliest,  except  certain  ones  that  were  delivered  h 
chief  exeeutives  themselves,  without  the  approval  « 
Secretary  of  the  Interior.  Practically  all  of  these  wer 
sequently  surrendered  by  the  allottees  and  patent 
proved  by  the  Secretary  of  the  Interior,  accepted  in 
stead.  As  the  alienability  of  the  sui-plus  offer  isstiance  t 
eiit  in  one,  three  and  five  years  wa3  determined  by  the  d 
patrni,  it  is  probable  that  in  some  iustaiico.s  one-fourth  o 
surplus  wa.s  alienable  at  the  time  of  the  passage  of  t^ 
of  April  26,  1906.  In  most  instances  the  year  from  th 
of  patent  had  not  expired  and  the  entire  surplus  w 
alienable  at  the  tiTiie  of  its  piis-sage.  In  those  cases, 
one-fourth  was  alienable,  the  balance  of  the  allotmen 
still  subject  til  restriction.s.  The  constitutionality  ( 
extension  of  restrictions  when  the  land  was  at  the 
subject  to  restrictions  is  well  settled  and  such  Aet  op- 
to  re-restrict  the  restricted  surplus  of  all  full-bloods 
April  26,  lft;j].« 

"Tiger  V.  Weslern  Invealment  Co.,  221  U.  S.  286,  S5  L.  Bi 
Heckman  v.  United  Slates,  224  U.  S.  413.  66  L.  Ed.  820;  Clu 
Thornbarg,  44  Okla.  380,  144  Pac.  103:!;  Smith  v.  Bell,  44  Okl 
U4  P&c.  1068, 
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It  is  also  settled  that  Congress  had  authority,  by  the 
Ittsage  of  said  Act,  to  restrict  the  lands  of  members  of  the 
Ive  Civilized  Tribes  which  were  at  the  time  of  the  passage 
t.  said  Act,  free  from  restrictions  upon  alienation.^^ 

And  there  is  no  reason  apparent  why,  the  one-fourth  of 
^  surplus  of  full-bloods  that  may  have  been  free  from  re- 
|rietions  at  the  time  of  the  passage  of  the  Act,  by  reason 
(the  expiration  of  one  year  from  the  date  of  patent,  un- 

Pi  it  was  sold  before  its  passage,  was  not  made  inalien- 
e  thereby  until  April  26,  1931.    The  said  Act  extended 
fc  exemption  against  involuntary  alienation  as  well   as 
8aid  Act,  free  from  restrictions  upon  alienation.*^ 

f  86.    Status  of  Allotted  Land  Prior  to  Act  of  May  27, 

BB. — The  surplus  allotments  of  all  adult  members,  not  of 
4ian  blood,  were  alienable  after  April  21,  1904.  The  sur- 
Is  allotments  of  minors,  not  of  Indian  blood,  were  alien- 
le  after  April  21,  1904,  upon  their  attaining  their  ma- 
?ity.  One-fourth  in  acreage  of  the  surplus  allotments  of 
Ambers  of  Indian  blood,  less  than  full-blood,  whether 
tiers  or  adults,  whose  patents  were  dated  more  than  one 
lar  prior  to  July  27,  1908,  was  unrestricted.  The  balance 
Is  inalienable  unless  patent  was  dated  more  than  three 
ars  prior  thereto,  in  which  case  one-half  was  alienable. 
|e  surplus  allotments  of  full-bloods  were  inalienable  un- 
k  April  26,  1931.  The  homestead  allotments  of  all  allottees, 
ept  full-bloods,  were  inalienable  during  the  lifetime  of 
allottee,  not  exceeding  twenty-one  years  from  the  date 
the  certificate  of  allotment.  The  homesteads  of  full- 
were  inalienable  until  April  26,  1031.  The  entire 
ents  of  freedmen  were  inalienable  during  the  life- 
of  the  allottee,  not  exceeding  twenty-one  years  from 
restriction  against  voluntary  alienation.** 


jBrader  v.  James, U.  S. ,  62  L.  Ed.  335. 

[fiwtem  Oil  Co.  v.  Harjo,  157  Pac.  S21. 
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88.  Death  of  Member  Prior  to  Selection  of  Allotment. 

89.  Allotment  of  New  Bom  Cblldreu. 
9D.  Preedmen. 

91.  Meaning  of  Phrase  "Before  Receiving  His  Allotment" 

L.ANDS  ALLOTTED  TO  LIVING  UEMBERS. 

92.  Homestesd. 

93.  Allotments  of  Freedmen. 

94.  Surplus. 

96.     Surplus— Act  Of  April  21.  19D4. 

96.    Minors. 

9T.     Status  of  Inherited  Land  Prior  to  April  26.  1906. 

§  87.  Division  of  Subject. — In  discussing  the  restr 
upon  alienation  applioahle  to  the  inherited  lands  c 
Choctaws  and  Chickasaws,  it  is  convenient  to  divid 
subject  into  two  classes  as  follows: 

1st.  Lands  of  members  who  died  prior  to  seleeti 
allotment  and  to  whom  lands  were  allotted  under  S 
22  of  the  Supplemental  Agreement. 

2nd.  Landfi  of  allottees  who  died  subsequent  to 
tion  of  allotment. 

§  8K.  Death  of  Member  Prior  to  Selection  of  Allot 
— The  romiiiission  who  negotiated  the  first  allotment  i 
nient  with  the  I'hoctaws  and  Chickasaws  were  un«l 
come  to  an  understanding  with  the  tribes  with  reft 
to  the  date  for  (■l<)sirig  the  rolls.  As  a  result  the  . 
Agreement  while  providing  "that  all  the  landa  withi 
hitlinn  Territory  helongmg  \n  \\\e  Choctaw  and  Chid 
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ians  shall  be  allotted  to  the  members  of  said  tribes/' 
ed  to  fix  the  date  upon  which  such  membership  should 
ieterniined.  This  deficiency,  however,  was  supplied  by 
tion  28  of  the  Supplemental  Agreement,  ^which  pro- 
jd:  "The  names  of  all  persons  living  on  the  date  of  the 
1  ratification  of  this  Agreement  (September  25,  1902), 
itled  to  be  enrolled  as  provided  in  Section  27  hereof 
U  be  placed  upon  the  rolls  niade  by  such  Commission.'* 
dently  anticipating  that  participation  by  those  living 
September  25,  1902,  might  in  some  instances  be  cut  off 
death,  Congress  made  provision  for  such  contingency 
the  insertion  of  Section  22,  which  provided: 

■ 

'If  any  person  whose  name  appears  upon  the  rolls,  pre- 
fd  as  herein  provided,  shall  have  died  subsequent  to  the 
fication  of  this  agreement  and  before  receiving  his  al- 
lent  of  land,  the  lands  to  which  such  person  would  have 
I  entitled  if  living  shall  be  allotted  in  his  name,  and 
I,  together  with  his  proportionate  share  of  other  tribal 
»erty,  descend  to  his  heirs  according  to  the  laws  of 
ent  and  distribution  as  provided  in  Chapter  forty-nine 
Iansfield*s  Digest  of  the  Statute  of  Arkansas." 

le  restrictions  against  alienation  contained  in  Sections 
13,  15  and  16  of  the  Supplemental  Agreement  applied 
to  allotments  made  to  living  members  of  the  tribes 
had  no  application  to  lands  allotted  on  behalf  of  mem- 
,  who  were  living  upon  September  25,  1902,  but  died 
trc  having  selected  their  allotments.  Such  lands,  when 
eted,  including  that  which  would  have  been  designated 
I  as  homestead  and  surplus,  if  allotted  to  living  niem- 
^  descended  to  the  heirs,  free  from  any  restriction  upon 
ir  alienation.^ 

9.    Allotments  of  New  Bom  Children.— By  the  Acts 
irch  3,  1905,  and  April  26,  1906,  the  rolls  were  ex- 

llen  V.  United  States,  224  U.  S.  448,  56  L.  Ed.  834;  Hancock  v. 
^  Trust  Co,,  24  Okla.  391.  103  Pac.  566;  Hoieyabi  v.  Vaughn.  32 
«07,  124  P«C.  63. 

101 


§  91  LANDS  OF  THE  FIVE  CIVILIZED  TRIBES.  1 

tended  to  include  children  born  subsequent  to  Septemll' 
25,  1902,  and  prior  to  March  4,  1906,  and  living  on  lB 
date.  These  Acts  merely  amended  Section  28  of  the  Sfl* 
plemental  Agreement  so  as  to  extend  the  benefits  of  ■ 
rollnient  to  the  children  mentioned.  Allotments  to  m 
new  members  were  made  in  all  respects  in  accordance  wl 
the  Choctaw-Chickasaw  Agreements  and  were  subject  I 
the  same  restrictions  upon  alienation  that  applied  to  m 
lands  of  other  members  of  said  tribes.  If  such  new  mcB 
ber  died  before  selecting  his  allotment,  the  entire  alia 
ment,  without  distinction  as  to  homestead  or  surplus,  m 
scended  to  his  heirs,  unrestricted.^  I 

§  90.  Freedmen. — The  word  "person"  used  in  SectM 
22  of  the  Supplemental  Agreement  included  members,  cl 
zens  and  freedmen.  A  duly  enrolled  freedman  living  SM 
tember  25,  1902,  who  died  i)rior  to  selection  of  allotmflfl 
was  l)y  said  Section,  entitled  to  have  an  allotment  seleetl 
in  his  name,  which  descended  to  his  heirs;  and  such  allfl 
ment  when  so  selected,  was  subject  to  unrestricted  aliei| 
tion  by  such  heirs.'  I 

9 

§  91.    Meaning  of  Phrase  ''Before  Beceiving  His 

im-nt." — The  provisions  of  Section  22,  supra,  applied 
any  i)ersoii  *'who  shall  have  dUnl  subsequent  to  the  rati 
tion  of  this  ajs^n'cment  and  before  receiving  his  alloti 
of  land/*  Tlic  seltH!tion  of  allotment  under  the  rules 
rcf^ulations  of  the  ( Commission  and  under  Section  6  of  tt 
Sup])lcmental  Ajirreement,  was  a  segregation  of  the  In 
selected,  from  the  public  domain  of  the  nations  and  veilf 
in  th<»  nRMn])or  nn  e(|uital)le  title  to  the  land,  which  WlJ 
converted  into  a  fee  simple  title  upon  issuance  of  patett 
The  patent,  however,  related  back  to  the  selection  whitf^ 
was  the  incei)tion  of  the  title.     Undoubtedly,  one  who  U 

-Harris  v.  Bell.  235  Fed.  (DC)  626,  260  Fed.  (CCA)  209;  HawUl 

V.  Okla.  Oil  Co..  195  Fed.  (CC)  345.  ' 

«  Hancock  v.  Mutual  Trust  Co.,  24  Okla.  391.  103  Pac.  566.  ^ 
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^eeted  land  for  allotment,  had,  to  the  extent  of  the  lan«l 
ted,  ** received  his  allotment,"  within  the  meaning  of 
tion  22,  whether  the  certificates  of  allotment  or  patent 
been   issued  or  not.    If  he  died  before  segregation  of 
land  from  the  public  domain  by  selection  of  allotment 
had  not  "received  his  allotment,'*  iand  the  land  to  which 
was    entitled,    upon    being   subsequently   selected,    de- 
ided  to  his  heirs  unrestricted. 


L.ANDS  ALLOTTED  TO  LIVING  MEMBERS. 

f  92.  Homestead. — ^By  Section  12  of  the  Supplemental 
cement,  it  was  provided  that  each  member  should  de- 
late land  equal  in  value  to  one  hundred  and  sixty  acres 
a  homestead  "which  shall  be  inalienable  during  the  life 
le  of  the  allottee,  not  exceeding  twenty-one  years  from 
date  of  certificate  of  allotment."  Such  homestead  was 
tricted  by  its  express  tenns,  only  during  the  life  time 
the  allottee,  and  upon  his  death  descended  to  his  heirs 

ibject  to  unrestricted  alienation.  The  Supreme  Court  of 
United  States  in  Mullen  v.  United  States,  used  this  lan- 

lage : 

"It  will  be  observed  that  the  homestead  lands  are  made 

lalienable  'during  the  life-time  of  the  allottee,  not  exceed- 

ir  twenty-one  years  from  the  date  of  certificate  of  allot - 

»nt.'     The  period  of  restriction  is  thus  definitely  limited 

the  clear  implication  is  that  when  the  prescribed  per- 

expired,  the  lands  were  to  become  alienable;  that  is  by 

heirs  of  the  allottee  upon  his  death,  or  by  the  allottee 

limself   at  the  end  of  the  twenty-one  years.     Thus,  with 

jpect    to   homestead  lands,  the  Supplemental  Agreement 

iiposed  no  restrictions  upon  the  alienation  bv  the  heirs  of 

ftc  allottee.''^ 

►   §  93.   Allotments    of    Preedmen.— The    restriction    upon 
iaiienation    imposed    by    Section    V)    of    the    Supplemental 

1     «Munen  V.  United  States.  224  U.  S.  448.  56  L.  Ed.  834;   Brader  v 

Jamer.  U.  S. ,  62  L.  Ed.  33.5;  Gannon  v.  Johnson.  40  Okla. 

«5.  140  Pac.  430;  Gannon  v.  Johnson,  243  U.  S.  108.  61  L.  Fa\.  ^n. 
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Agreetitetit  upon  the  allotment  of  freedmen  is  identi 
with  that  imposed  by  Section  12  upon  the  homestead  o 
ntember,  and  the  reasoning  advanced  in  Mullen  v.  Uni 
States  is  equally  applicable.  Upon  the  death  of  a  fre 
man,  his  entire  allotment  descended  to  his  heirs,  free  fr 
any  restriction  upon  its  alienation.' 

§  94.  Stirpltis. — The  restrictions  upon  alienation  in  £ 
tion  16  Supplemental  Agreement  applicable  to  the  surp 
are  as  follows  r 

"All  lands  allotted  to  the  iitenibeis  of  said  tribes,  < 
<'(*pt  such  land  as  is  set  aside  to  each  for  a  homestead 
herein  provided,  shall  he  alienable  after  issuance  of  pati 
as  follows:  One-fourth  in  acreage  in  one  year,  one-fout 
in  acreage  in  three  years,  and  the  balance  in  five  years; 
each  case  from  date  of  patent :  Provided  that  such  la 
shall  not  he  alienable  by  the  allottee  or  his  heirs  at  a 
time  before  the  expiration  of  the  Choctaw  and  Chickosi 
tribal  jrovcnnneiits  for  less  than  its  appraised  value." 

It  will  be  ob-servcd  that  the  only  condition,  by  expp 
enactment,  applicable  to  the  heii-s  as  well' as  the  allottee 
contained  in  the  proviso,  that  such  laud  shall  not  he  si 
prior  to  the  expiration  of  the  tribal  governments  for  t 
than  its  appraised  value.  And  it  has  been  contended  tl 
the  mention  of  the  word  "heirs"  in  the  proviso  evinced 
intention  that  only  the  restriction  prescribed  in  the  prov 
should  run  M-ith  the  land  and  apply  to  the  heirs  as  well 
the  allottee.  It  is  settled  however,  that  the  one,  three  a 
five  year  restriction  as  well  as  the  condition  that  it  shoi 
iHit  be  sold,  (hiring  the  exi.stcnce  of  the  tribal  govemiiM 
for  less  llum  its  jii>praiscd  value  attached  to  the  land  in  ' 
hands  of  tlie  heirs  as  well  as  the  allottee.  The  surplus  al 
nieiit  was  nlicnalile  by  the  heir,  one-fourth  in  one  year,  o 
fourth   ill  three  ycjirs  and  the  balance  in  five  years,  fr 

''  Hancock  v.  Mutual  TruHi  I'o.,  'iA  Ok)a.  3»I.  103  Pac.  S66. 
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rte  of  patent :  provided  during  the  existence  of  the  tribal 
•rnnients  the  price  was  equal  to  or  in  excess  of  the  ap- 
kiaed  value.* 

§  95.  Surplus— Act  of  April  21,  1904.— The  Act  of  April 
1904,  Is  as  follows: 

**And  all  the  restrictions  upon  the  alienation  of  lands  of 
allottees  of  either  of  the  Five  Civilized  Tribes  of  Indians 
are  not  of  Indian  blood,  except  minors,  are,  except  as 
hrt.jiesteads,  hereby  removed." 

It  will  be  noticed  that  the  above  act  does  not  relieve  the 
abilities  of  the  allottee  but  removes  the  restrictions  upon 
land  itself.  The  act  applies  to  the  land  and  not  to  the 
ttee.' 

The  surplus  lands  mentioned  in  the  act,  to-wit;  those*  of 
It  allottees  not  of  Indian  blood,  upon  the  passage  of  the 
re  act  were  unrestricted  in  the  allottees,  and  upon  their 
ith  thereafter  in  their  heii^s.* 

§  96,     Minors. — Minors  were  specifically  excepted   from 
provisions  of  the  Act,  but  it  seems  clear  that  the  sur- 
land  of  an  allottee,  who  was  a  minor  at  the  time  of  its 
ige,  was  alienable  upon  the  minor  attaining  his  major- 
thereafter,  and  that  upon  his  death  after  attaining  his 
joritv  the  land  descended  unrestricted  to  his  heirs." 


S  97.    Status  of  Inherited  Land  Prior  to  April  26,  1906. 
-The  lands,  both  surplus  and  homestead,  of  members  who 

•Ganoon  v.  Johnson.  40  Okla.  695,  140  Pac.  430;  MuHen  v.  United 
224  U.  S.  448,  66  L.  Ed.  834;  In  re  Five  Civilized  Tribes.  109 
<DC)  811;  Gannon  v.  Johnson.  24^  U.  S.  108,  61  L.  Ed.  622. 
vUnited  States  v.  Jacobs,  195  Fed.   (CCA)   707;    Bradley  v.  God 
45  Okla.  77,  145  Pac.  409. 
Pu-kinson  v.  Skelton,  33  Okla.  813.  128  Pac.  131;  United  States  v. 
Bta.  195  Fed.   (CCA)  707;   Bradley  '.  Ooddnrd,  45  Okla.  77,  145 
.  ¥»;  Iowa  Land  &  Trust  Co.  v.  Dav;son,  37  Okla.  593.  134  Pac.  39. 
'Cnlted  States  v.  Shock,  187  Fed.  (CC)  862. 
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died  prior  to  selection  of  allotment,  were  alienable  by 
heirs,  whether  adult  or  minor,  without  restrictions  or 
dition. 

The  homestead  allotments  of  allottees  who  made  tl 
selection  prior  to  death  were  alienable  by  the  heirs  U] 
the  death  of  the  allottee. 

The  surplus  allotments  were  alienable  by  the  heirs, 
fourth  in  one  year,  one-fourth  in  three  years  and  the 
ance  in  five  years,  upon  the  condition  that  during  the  63 
tence    of    the    tribal  governments,  they  were  not  sold 
less  than  their  appraised  value. 

The  surplus  allotments  of  adult  allottees,  not  of  Indin 
blood,  who  died  after  April  21,  1904,  or  who  died  after  aj 
taining  their  majority  after  said  date,  were  alienable  Ij 
the  heirs  free  from  restriction  or  condition. 
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CREEK— ALLOTMENT  AGREEMENTS. 

^8.  Curtis  Act. 

^9.  Original  Creek  Agreement. 

^0.  Supplemental  Agreement. 

^1.  Persona  Participating  in  Allotment. 

•2.  Members  by  Blood. 

3.  Freedmen. 


98.  Curtis  Act. — ^By  the  Curtis  Act  there  was  sub- 
ed  for  ratification  by  the  Choctaws  and  Chickasaws  the 
eement  with  those  tribes  of  April  23,  1897,  as  amended 
I?onf?ress;  and  there  was  submitted  for  ratification  by 
Creeks  the  Agreement  of  September  27,  1897,  also  as 
rided  ])y  Congress.  The  first  named  Agreement  was 
ided  in  the  Curtis  Act  as  Section  29,  and  the  latter  as 
ion  30  thereof.  As  to  both  Agreements  it  was  provided 
if  as  so  amended,  said  Agreement  should  be  ratified  prior 
►ecember  1,  1898,  the  provisions  of  the  Curtis  Act  should 
I  apply  so  said  tribe,  only  where  the  same  did  not  conflict 
i  the  terms  of  said  Agreement'.  The  Agreement  submitted 
le  Choctaws  and  Chickasaws  was  adopted  by  them  and  be- 
e  the  basis  for  the  allotment  of  the  land  in  those  Na- 
s  under  the  name  of  the  Atoka  Agreement.  The  Agree- 
t  submitted  to  the  Creeks  failed  of  ratification  by  that 
?  at  an  election  held  on  November  1,  1898,  and  never  be- 
p  effective.  As  a  result  of  such  failure  to  ratify  said 
?eijient  the  Curtis  Act  became  operative  in  the  Creek 
on  on  Deceml^r  1,  1898.  Section  11  of  the  Curtis  Act 
ided  in  part:  "That  when  the  roll  of  citizenship  of  any 
of  said  nations  or  tribes  is  fully  completed  as  provided 
iw,  and  the  survey  of  the  lands  of  said  nation  or  tribe 
so  completed,  the  Commission,  heretofore  appointed, 
known  as  the  "Dawes  Commission,"  shall  proceed  to 
the  exclusive  use  and  occupancy  of  the  swviaee  ol  ^W 
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the  lands  of  said  nation  or  tribe  suseeptible  of  allotnwnl 
among  the  citizens  thereof,  as  shown  by  said  roll,  giiing 
to  each,  so  far  as  possible,  his  fair  and  equal  share  thereof, 
considering  the  nature  and  fertility  of  the  soil,  locatiwi 
and  value  of  same."  t^pon  the  rejection  of  the  treaty  l)» 
Commission  proceeded  to  allot  the  lands  of  the  Creeks  nn^ 
der  said  Sectioji  11,  and  opened  an  office  for  allotmenl  in 
Muskogee  on  April  1,  18!)9.  By  May  25,  1901,  the  dated 
the  adoption  of  the  Original  Creek  Agreement,  a  large  pat- 
tion  of  the  Creek  lands  had  been  selected  for  allotmenl 
under  said  Section. 

§  9!>.  Ong:iaal  Creek  Agreement. — The  first  agreetnettf 
with  the  Creeks  to  lie  nitified  by  both  Congress  and  the 
tribe  was  the  one  negotiated  under  date  of  April  8,  190H 
adopted  by  Congress  by  Act  of  !Mjirch  1,  1901,  and  ratified 
by  the  tribe  on  May  25,  1901,  upon  which  dale  it  beeamt 
effective,  known  as  tlic  Original  Creek  Agrccnipnt,  Allot- 
ments selected  under  Ihe  Cnrtis  Act  conferred  only  a  v 
visional  surface  right  to  the  land  sci  selected,  during  the 
life  time  of  the  aJIiittee.  By  Section  6  of  the  Ori^nd 
Agreement  it  wns  provided:  "All  allotments  made  to  Cred 
citizens  by  said  Cnnuiiission, prior  to  the  ratification  of  tM 
Agreement,  as  tt>  which  there  is  no  contest,  and  which  i 
not  include  puJilic  property,  and  are  not  herein  otherwii 
affected,  are  eonfiiNucd,  iun\  the  same  shall,  as  to  appraiM- 
mcnl  and  all  things  else,  be  governed  by  the  provisions  « 
this  ajrreeiiient." 

The  effect  i>f  said  Section  was  to  affirm  allotments  mai 
under  the  Curtis  Act.  and  to  place  them  in  every  respM 
u|i(in  the  same  basis  with  a]lotnient»,  thereafter  selected 
They  were  thefCiit'ter  fjtivcnied  by  and  subject  to  all  th 
terms,  ciinditions  and  i-cstricliniis  imposed  by  said  AgrM 
ment.' 

1  Woodward  v.  De  Crarlenreld,  23S   [".  S.   281.  G9  L.  Ed.  1310; 
Urarrmireiil   v.   Iowa   Land  &   Trust   Co..  20   Okla.  687.  96   P«c.  Oft 
Divine  V.  Harmon.  HO  Okla,  82n,  121  Pac.  21fl. 
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By  Section  41  of  said  Agreement  it  was  provided,  that 
Section  13  of  the  Curtis  Act  "shall  not  apply  to  or  in  any 
nanner  effect  the  lands  or  other  property  of  said  tribe  or 
)e  in  fotee  in  the  Creek  Nation  and  no  Acts  of  Congress, 
>r  treaty  provision  inconsistent  with  this  Agreement  shall 
>e  in  force  in  said  nation,  except  Section  14  of  said  last 
uentioned  Act,  which  shall  continue  in  force  as  if  this 
igreement  had  not  been  made.''  The  adoption  of  the 
Dri^inal  Creek  Agreement  superceded  the  pro\'isions  of 
the  Curtis  Act,  in  all  instances  where  the  two  were  in  con- 
flict except  with  respect  to  Section  14  of  the  Curtis  Act, 
which  provided  for  the  government  of  the  cities  and  towns 
in  the  Indian  Territory.* 

§  100.  Supplemental  Agreement. — A  later  treaty,  called 
the  Supplemental  Creek  Agreement  was  passed  by  Congress 
on  June  30,  1902,  ratified  by  the  Tribe  on  July  26,  1902,  and 
proclaimed  by  the  President  of  the  United  States  on  August 
%  1902.  By  Section  21  thereof  it  was  provided:  ''This 
Ajfreement  shall  be  binding  upon  the  United  States,  and 
the  Creek  Nation  and  upon  all  persons  affected  thereby 
when  it  shall  have  been  ratified  by  Congress  and  the  Ci'cek 
National  Council  and  the  fact  of  such  rritification  shall  have 
been  proclaimed  as  hereinafter  provided.*' 

Augu.st  8,  1902,  is  therefore,  the  effective  date  of  tlie 
Supplemental  Agreement.^ 

By  Section  20  of  said  Agreement  it  was  provided,  **This 
igreement  is  intended  to  modify  and  supplement  the  agree- 
ment ratified  by  said  Act  of  Congress  approved  March  1, 
1901,  and  shall  be  held  to  repeal  any  provision  in  that  agret^ 
ment.  or  in  any  prior  agi-eement,  treaty,  or  law  in  conflict 
kerewith.''  As  the  Original  Agreement  supeix^eded  the  Cur- 
tis Act,  as  to  all  provisions  in  which  there  was  conflict,  tin* 

Supplemental   Agreement   supercKled    both      tlie     Original 


2  Woodward  v.  DeGraffenreld,  238  U.  S.  284,  59  L.  Kd.  1310. 
=  Washington  v.  MiUer,  235  U.  S.  422.  59  L.  Td.  295;   McDou^al  \ 
McKay.  237  U.  S.  372,  59  L.  Ed.  1001. 
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Agreement  and  those  provisions  of  the  Cnrtis  Act,  which  i 
not  repealed  by  the  Original  Agreement,  where  they  wer 
conflict  with  it.  The  Originftl  Agreement,  as  modified 
supplemented  by  the  Supplemental  Agreement,  except  w 
in  oonfliet  therewith  continued  in  effect.* 

§  101.  Persons  Participating  in  Allotment. — Coni 
enacted  various  legislation  for  the  purpose  of  enabling 
Commission  to  determine  the  persons  who  were  entitle 
be  placed  upon  the  rolls  of  the  various  tribes.  Seetio 
of  the  Curtis  Act  provided  with  reference  to  the  Creek 
as  follows: 

"Said  Commission  is  authorized  and  directed  to  make 
rect  rolls  of  the  citizens  by  blood  of  all  the  other  tribes 
fopt  Chcrokees),  eliminating  from  the  tribal  rolls 
names  as  may  have  been  placed  thereon  by  fraud  or  ' 
out  authority  of  law,  enrolling  s\ich  only  as  may  have 
ful  right  thereto  and  their  descendants  born  since  such 
were  made." 

"The  roll  of  Creek  freedmen  made  by  J.  W.  Dunn  u 
authority  of  the  I'nited  States,  prior  to  March  14,  W 
hereby  confiniied  and  said  Conmiis.sion  is  directed  to  e 
nil  persons  now  living  whose  names  are  found  on  said 
and  all  descendants  born  since  the  date  of  said 
to  persoiLs  whose  names  arc  found  thereon,  with  such  i 
persons  of  African  descent  as  may  have  been  rightfull' 
milted  by  the  lawful  authorities  of  the  Creek  Xation! 

Section  2S  of  the  Original  Creek  Agreement  provldei 

"All  citizens  who  were  living  on  the  first  daj-  of  1 
1893,  entitled  to  be  enrolled  under  Section  21  of  the 
of  (^ongress  approved  June  28,  1898,    .    .    .    shall  be  p 

4  Hopkins  V.  United  States,  235  Fed.  (CCA)  95;  United  Sta 
Shock,  187  Fed.  (CC)  862.  870;  Texas  Company  v.  Henry.  34 
342.  126  Pac.  224;  Stephens  v.  Elliott.  30  Okla  41,  118  Pac 
Blakemore  v.  Johnson,  24  Okla.  544,  103  Pac.  554;  Bragdon  i 
Shea,  26  Okla,  35,  107  Pac.  816;  Campbell  v.  Mosle;,  38  Okl* 
132  Pac.  1098;  Alfrey  v.  Colbert.  7  Ind.  Ter.  338,  104  S.  W.  6SI 
frey  v.  Colbert.  168  Fed.  (CCA)  231;  Parka  v.  fterry.  169  Pac.  1 
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the  rolls  to  be  made  by  said  Comniissibn  under  said 

of  Congress    .    .    .    All  children  born  to  citizens  so  en- 

to  enrollment,  up  to  and  including  the  first  day  of 

ly,  1900  and  then  living,  shall  be  placed  on  the  rolls 

le  by  said  Commission." 

Under  Section  7  of  the  Supplemental  Agreement  there 
added  to  those  entitled  to  enrollment    and     partieipa- 
in  the  Creek  lands,  "all  children  born  to  those  citizens 
are  entitled  to  enrollment  as  provided  by  the  Act  of 
approved  March  1,  1901,  subsequent  to  -July  1 , 
and  up  to  and  including  May  25,  1901,  and  living  upon 
latter  day."    Under  the  act  of  March  3,  1905,  the  rolls 
further  extended  to  include    **  children    bom    subse- 
it  to  May  25,  1901,  and  prior  to  March  4,  1905  and  liv- 
on  said   latter   date   to   citizens  of  the  Creek  Tribe  of 
ins.'V    Section  2  of  the  Indian   appropriation  act  of 
il  26,   1906,  added  to   the   rolls  children,  '*who   were 
mors  living  March  4,  1906,  whose  parents  had  been  en- 

as  members  of  the  Creek  Tribe." 

The  Commission  classified  and  enrolled  the  members  and 

Imen  of  the  Creek  Tribe  who  participated  in  the  allot- 

it  of  the  lands  of  the  tribe  as  follows :  Creeks  by  blood ; 

^ks  by  blood,  new  born,  under  act  March  3,  1905 ;  Ci*eeks 

blood,  minor  children,  under  act  April  26,  1906;  Creek 

Imen  of  the  Creek  Tribe  who  participated  in  the  allot- 

:  Creek  Freedmen,  minor  children  under  act  April  2^, 


!  102.  Members  by  Blood. — Unlike  certain  others  of  the 
re  Civilized  Tribes,  the  Creek  Nation  had  not  admitted 

membership  persons  not  of  Creek  blood,  by  iiiterniar- 
The  rolls  of  said  nation  are  divided  into  those  of 

^k  blood  and  freedmen  who  were  of  African  blood. 


J  10:J.    Freedmen. — Prior  to  1861  slavery  existed  in  the 
fk  Nation  and  there  were  within  the  limits  of  such  na- 
many   persons  of  African   )>lood   who   were  \\eV\   eis» 
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slaves.  During  the  Civil  War  the  Creeks  like  others  of 
Five  Civilized  Tribes  threw  in  their  lot  with  the  Soul 
Confederacy  and  renounced  allegiance  to  the  United  Stal 
In  1866  the  United  States  renewed  its  relation  with 
Creek  Nation  and  confirmed  their  right  to  their  lands.  1 
was  provided  in  such  treaty  that  the  former  slaves  thti 
residing  in  said  nation  and  such  others  as  should  rettf 
to  such  nation  within  a  limited  time  should  partieipil 
equally  with  the  Creek  Indians  in  the  lands  and  money  (^ 
said  tribe.  In  the  distribution  of  the  lands,  the  fomia 
slaves  under  the  title  of  Preedmen  participated  equally  wH 
the  members  by  blood  in  the  division  of  the.  land  and  moi 
They  were  enrolled  separately  however  and  were  not 
dians  bv  blood. ^ 


"3 


Nunn  V.  Hazelrigg.  216  Fed.  (CCA)  &30. 


i 

i 

I 


I 


1 


112 


GHAPTEB    XIV. 

CREEK— TITLE    OP    THE     CREEKS. 

• 

.04.  Immi^ation  to  Indian  Territon*. 

kOS.  Grant  by  the  United  States. 

LM.  Relinquishment  of  Interest  of  the  United  States. 

107.  Title  of  Allottee. 

§  104.  Immigration  to  Indian  Territory. — The  Creeks 
the  time  of  the  establishment  of  the  government  of  the 
nited  States  were  inhabiting  a  territory  which  is  now 
eluded  Avithin  the  States  of  Georgia,  Alabama  and  Florida. 
he  first  treaty  between  the  United  States  and  the  Creek 
utioTi  was  that  concluded  on  August  7,  1890,  by  which  the 
iundaries  of  the  Creek  country  were  established.  Numer- 
is  treaties  were  subsequently  negotiated  between  them, 
r  the  terms  of  which  the  Creeks  made  cession  of  portions 
r  their  territory  to  the  United  States.  The  State  of 
Borgia,  where  most  of  them  resided,  was  exerting  great 
tessure  upon  the  pfovernment  to  remove  all  of  the  Indians 
rt>ni  its  border,  and  its  influence  found  its  first  expression 
i  the  treaty  concluded  at  Indian  Springs  on  February  12, 
B25,  wherein  it  was  recited: 

/'Whereas  the  said  Commissioners  on  the  part  of  the 
lited  States  have  represented  to  the  said  Creek  Nation 
It  it  is  the  policy  and  earnest  wish  of  the  General  Gov- 
lent,  that  the  several  Indian  tribes  within  the  limits 
any  of  the  States  of  the  Union,  should  remove  to  terri- 
to  be  designated  on  the  west  side  of  the  Mississippi 
rer,  etc." 

iy  the  terms  of  said  Agreement  the  Creeks  ceded  to  the 
Ifted  States  their  lands  east  of  the  Mississippi  River,  and 
United    States   undertook   to   give   them    in   exchange 
^for,  land  of  like  quantity  upon  the  Arkansas  ^\\^y. 
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west  of  the  Mississippi.    Warfare  and  contention  broke 
within  the  tribe,  in  consequence  of  such  treaty,  beti 
the  faction  that  supported  the  treaty,  known  as  the 
Intosh  party,  and  the  faction  that  opposed  it.    As  a 
of  the  opposition  of  a  majority  of  the  tribe,  the  treaty 
by  a  subsequent  one  concluded  on  January  24,  1826, 
scinded,  and  declared  not  to  be  binding  on  either 
The  Mcintosh  faction,  however,  still  desiring  to  emif 
west  of  the  Mississippi,  it  was  agreed  that  they 
send  a  deputation  of  five  persons  to  examine  the 
country   west   of  the   Mississippi,   and  the   United  Si 
undertook  to  purchase  for  them  a  territory  there  pro] 
tionate  to  their  number.    The  deputation  thus  provided 
selected  the  country  **West  of  the  Territory  of  Arl 
lying  and  being  along  and  between  the  Verdigris,  Arl 
and  Canadian   Rivers,''  and  the   Mcintosh  faction  of 
( Voek  Nation  immigrated  thereto  during  the  next  year. 
By  the  treaty  of  March  24,  1832,  the  Creeks,  east  of 
Mississippi,  ceded  all  of  their  lands  to  the  United  St«1 
To  those  who  would  immigrate  to  the  Creek  country  weiti 
the  Mississippi,  the  government  agreed  to  pay  the  expei 
of  removal.     Those  who  desired  to  remain  were  pen 
to  do  so  and  allotments  were  made  to  them.     About 
who  refused  to  emigrate  or  to  surrender  their  lands  w* 
removed  to  the  Indian  Territory  by  force.     By  1838  pr 
tically  all  of  the  Ci*eek  Nation  wore  settled    in    their    J 
homes. 


§  105.    Grant  by  the  United  States. — By  the  treat 
February  14,  1833,  the  boundaries  between  the  Creek 
the  Cherokees  were  definitely  established  and  the  co 
set  aside  to  the  Creeks  was  thus  guaranteed  to  then^ 

"The  rnitetl  States  will  grant  a  patent  in  fee  sir 
the  Creek  Nation  of  Indians  for  the  land  assigned  a 
tion  by  this  treaty  or  convention,  whenever  the  saw 
have  been  ratified  by  the  president  and  senate  of  the 
Stfitcs — ;ind  the  right  thus  guaranteed  by  the  Unite 
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zontinued  to  said  tribe  of  Indians,  as  long  as  they 
it  as  a  nation,  and  continue  to  occupy  the  country' 
ssi^ned   them." 

e  eleventh  day  of  August,  1852,  the  President  o! 
ed  States  executed  a  patent  to  the  Creek  Nation 
1  it  Avas  recited  that  the  grantor  **has  given  and 
and  by  these  presents  does  give  and  grant  unto 
skogree  (Creek)  Tribe  of  Indians  the  tract  of  coun- 
ve  mentioned,  to  have  and  to  hold  the  same  unto 
1  tribe  of  Indians  so  long  as  they  shall  exist  as  a 
and  continue  to  occupy  the  country  hereby  assigned 

effect  of  the  patent  above  mentioned  was  to  vest  in 
eek  Nation,  as  a  tribe  or  political  society,  a  fee  sim- 
le  to  the  lands  included  in  said  grant,  subject  only 
eversionary  interest  in  the  United  States,  upon  the 
xiishment  of  the  existence  of  the  nation  or  their  ceas- 
occupy  it.^ 

}6.  BelinqTUshment  of  Interest  of  the  United  States. 
Section  15  of  the  Act  of  March  3,  1893,  the  first  step 
tl  the  ultimate  allotment  of  the  lands  of  the  Five 
zed  Tribes  in  severalty,  was  taken.  By  said  Section 
B  enacted : 

he  consent  of  the  United  States  is  hereby  given  to  the 
lent  of  lands  in  severalty,  not  exceeding  160  acres 
^•  one  individual,  within  the  limits  of  the  country  oc- 
I  by  the  Cherokees,  Oeeks,  Choctaws,  Chickasaws 
miinoles,  .  .  .  and  upon  the  allotment  of  the  lands 
>y  said  tribes  respectively,  the  reversionary  interest 
United  States  therein  shall  be  relinquished  and  shall 


ipler's  Laws  and  Treaties,  Vol.  2,  pages  214,  264,  341,  388: 
.  Western  Investment  Co.,  221  1^  S.  286.  55  L.  Ed.  738;  West- 
estment  Co.  v.  Tiger,  21  Okla.  630,  96  Pac.  602;  Godfrey  v. 
u&d  ft  Trust  Co.,  21  Okla.  293,  95  Pac.  792. 
H*  V.  Western  Investment  Co.,  221  U.  S.  286,  55  L.  Ed.  73S; 
•on  V.  W^man  ft  Rhoades,  206  Fed.  (CCA)  895;  McDou^sA 
jiy.  43  OklflL  261,  142  Pac  987, 
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And  by  Section  23  of  the  Ori^n&l  Creek  Agreetn 
was  provided: 

"All  conveyances  shall  be  approved  by  the  Seci 
of  the  Interior,  which  shall  serve  as  a  relinquishment 
grantee  of  all  the  right,  title  and  interest  of  the  T 
States  in  and  to  the  lands  embraced  in  his  deed," 

By  virtue  of  such  provisions,  upon  the  allotment  i 
lands  of  the  Creek  Xation  to  the  individual  members 
tribe,  and  the. issuance  of  patents,  the  reversionary 
est  of  the  United  States  therein  was  extinguished. 

Section  23,  supra,  further  provided : 

"Any  allottee  accepting  such  deed  shall  be  deem 
assent  to  the  allotment  and  conveyance  of  all  the  lai 
the  tribe,  as  provided  herein,  and  as  a  relinquishnif 
nil  his  ri^ht,  title  and  interest  in  and  to  the  same,  exe 
the  proceeds  of  lands  reserved  from  allotment." 

"The  acceptance  of  deeds  of  minors  and  incompt 
by  persons  authorized  to  select  their  allotments  for 
shall  be  deemed  sufficient  to  bind  such  minors  and  i 
petcnts  to  Bllotmeiit  and  conveyance  of  all  other  lai 
the  tribe  aa  provided  herein." 

§  107.  Title  of  Allottee.— By  the  allotment  in  sev 
of  the  lands  of  the  nation,  the  allottee  was  vested  w: 
the  rifrht,  title  and  interest  of  the  United  States  and 
Creek  Nation  and  its  citizens  in  and  to  the  land  select 
allotment.  His  title  was  a  fee  simple  one,  subjeet  o 
restrictions  upon  alienation.' 

The  inaliennbility  of  the  allotted  lands  does  not 
the  quality  of  the  estate  granted  and  is  not  incon 
with  a  fee  simple  title.' 

» Mullen  V.  United  States.  224  U.  S.  44S.  66  L  Ed.  834;  In 
Civilized  Tribes.  199  Fed.  (DC)  811;  Clioats  v.  Tmpp,  iU  U. 
56  L,  Ed.  941. 

iGoat  V,  United  States,  224  U.  S.  458,  66  U  Ed.  Ml;  Noble t. 
States,  237  U.  S.  74,  69  L.  Ed.  S44;  Tignr  v.  Western  InvMtM 
221  V.  S.  2S6.  55  L.  Ed.  T3S:  Ciiase  v.  United  States.  222  Fed. 
5M3:  Western  Investment  Co,  v.  T\rot,  11  Okla.  630,  96  Pac  1 
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CREEK— ALLOTMENT. 

•  Standard  Value  of  Allotment. 

.  Homestead — Surplus. 

L  Allotment  Certificate. 

L.  Patent. 

S.  \l^hen  Title  VesU. 

I.  No  Assignable  Interest  Prior  to  Selection. 

108.  Standard  Value  of  Allotment.— By  Section  3  of 
Ori^nal  Agreement,  it  was  provided  that  the  standard 
M  of  an  allotment  should  consist  of  160  acres  of  land 
the  appraised  value  of  $6.50  per  acre,  and  that  there 
old  be  allotted  to  each  member  of  the  tribe  160  acres  of 
Bl  in  such  manner  as  to  give  to  eadh  an  equal  share  of 
rwhole  in  value.  It  was  further  provided  that  an  allottee 
■Bting  land  of  less  value  than  $6.50  per  acre,  should  be 
Eiled,  at  any  time  to  select  additional  land  which  at  its 
ised  value  should  make  his  allotment  equal  in  value 
le  standard  allotment.  Any  allottee  selecting  land  at 
^raised  value  in  excess  of  the  standard  value,  was  to 
larged  with  such  excess  in  the  subsequent  distribution 
property  and  monies  of  the  tribe.  By  Section  3  of 
ipplemental  Agreement  it  was  provided  no  allottee 
selected  an  allotment  of  the  standard  value  should  re- 
any  further  distribution  of  the  property  or  funds  of 
ibe  until  all  other  citizens  should  have  received  lands 
loney  ecjual  in  value  to  his  allotment. 

109.  Homestead — Surplus. — By  Sections  7  of  the  Orig- 
Ig^enient  and  16  of  the  Supplemental  Agreement  each 
jr  was  required  to  select  from  his  allotment,  forty 
of  land,  as  a  homestead,  for  which  a  separate  patent 
I  be  issued.     There  was  no  name  applied  in  lYve  Itea- 
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ties  to  that  part  of  the  allotment  remaining  after  the  da(| 
nation  of  the  homestead.  It  has,  however,  been  generd| 
tcrnied  ** surplus,"  and  the  words  "homestead"  and  "lij 
j)lus"  occurinj?  in  the  text  books  and  decisions  of  the  couH 
have  ac(|uired  a  clear  and  well  defined  meaning.  ] 

§  110.    Allotment  Certificate. — There  is  no  provision 
cither  the  Original  or  Supplemental  Agreement  pro^ 
for  the  issuance  of  allotment  certificates  although  they 
authorized  bv  the  treaties  with  most  of  the  Five  Civil 
tribes.     Certificates    of    allotment,    however,    were 
by  the  Coniniission  under  the  rules  and  regulations 
scribed    by    that    office    and   had    become    so    well 
nizcd  as  a  j)art  of  the  machinery  of  allotment  in  the 
Nation,  that  they  were  referred  to  in  Section  19  of  the 
l)leniontal  Agreement,  in  a  manner  that  plainly  reco( 
their  use.     Tnder  the  rules  of  the  Commission  the 
cates  were   issued  to  the   allottee  after  the  expiration 
nine  months  from  the  selection  of  his  allotment  in  caiei 
contest  was  filed  against  such  selection. 

It   is  well  settled  that  an  allotment  certificate  when] 
sued,  like  a  patent,  is  dual  in  its  effect.     It  is  an  adji 
tion  by  the  si)ecial  tribunal  empowered  to  decide  the 
lions,  that  the  party  to  whom  it  is  issued  is  entitled  to 
land,  and  it  is  a  conveyance  of  the  right  to  this  title  to 
allottee.* 

An  allotment  certificate,  however,  is  merely  evidene6| 
the  rii?ht  of  the  holder  to  the  selection  and  allotment  olj 
land  therein  described;  it  bestows  no  right  of  itself. 
the   fcu'inai   selection,   in  accordance  with  the   rules  of: 
Connnission.  anil  the  expiration  of  the  nine  months 
within  which  a  contest  might  be  filed,  the  right  to  an 
nicnt  lu'raiMc  absolute,  the  allottee  having  done  all  thsti 
law  nMiuircti  to  entitle  him  to  the  land  selected  as  his 
mc?n.    The  tiiity  of  executinir  anvl  issuing  allotment 

'  WaUiuv  V.  Adams.  14o  Fed.  (CCAi  716:  Bowen  v.  Carter,  42 
:.i;:..  144  Ww.  i:t>:  Framo  V.  Hivens.  1S'>  Fed.  (CO  785;  Thoi 
JliJl.  48  Okla   :UM.  i:»0  Pac,  203. 
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s  and  patents,  which  conveyed  the  legal  title  to  an 
tee,  was  ministerial  and  could  be  enforced  by  man- 
lis.* 

though  the  certificate  of  allotment  is  conclusive  that 
)arty  to  whom  it  is  issued  is  entitled  to  the  land,  it  was 
in  the  power  of  the  Secretary  of  the  Interior,  as  to  the 
tee  or  his  heirs,  upon  proof  of  fraud  or  mistake  in  its 
nee,  to  cancel  such  certificate.  Also,  upon  notice,  to 
B  the  name  of  such  holder  from  the  rolls  upon  proof 
he  had  been  enrolled  through  fraud  or  mistake,  and  to 
jI  such  certificate.' 

agreement  between  the  Commission  and  the  allottee, 
e  the  right  of  third  parties  had  not  intervened,  the 
tion  of  lands  for  which  certificates  had  issued  might 
t  aside,  the  certificate  cancelled,  and  the  allottee  per- 
d  to  make  selection  elsewhere.* 

len,  however,  third  parties,  relying  upon  the  evidence 
:le,  and  without  knowledge  of  the  fraud  by  which  the 
nient  had  been  secured,  having  paid  their  money  in 
faith,  the  name  of  the  allottee  can  not  be  stricken  from 
oils  or  the  allotment  certificate  or  patent  cancelled,  to 

detriment.* 
•r,  under  such  circumstances,  can  the  allottee  relinquish 
ling  and  make  another  selection  in  order  to  defeat  the 
ests  of  third  parties  who  have  acquired  rights  therein.' 


iHinger  v.  Frost,  216  U.  S.  240,  54  L.  Ed.  464;  United  States  v. 
en,  220  Fed.  (CCA)  277;  Frame  v.  Biven*^.  189  Fed.  (CC)  785; 
ason  y.  WeUman  &  Rhoades,  206  Fed.  (OCA)  895;  White  v. 
uck,  41  Okla.  50,  133  Pac.  223;  United  Stales  v.  Whitmire,  230 
CCA)  474. 

we  V.  Fisher.  223  U.  S.  95,  56  L.  Ed.  364. 
iited  States  v.  Dowden,  194  Fed.  (CC)  475. 
Jted  States  v.  Jacobs,  195  Fed.  (CCA)  707;  United  States  v. 
all.  210  Fed.  (CCA)  595;  United  States  v.  Whitmire,  236  Fed. 
474;  United  States  v.  Wildcat,  244  U.  S.  Ill,  37  Supt.  Ct.  Rep. 

Ited  States  v.  Dowden,  194  Fed.  (CC)  475;  United  States  v. 
lire.  236  Fed.  (CCA)  474. 
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It  has  been  held,  however,  that  in  the  event  of 
tioii  of  allotment,  lands  selected  in  lieu  thereof  were 
affected  by  conveyances  executed  as  to  lands  surrendei 

§  111.  Patent.— By  Section  23  of  the  Original  Ap» 
nienl  it  was  provided: 

"immediately  jifter'the  iHtilinilion  of  this  ngreemeiit 
(.'ongress  and  the  tribe,  the  Secretary  of  the  Interior  ak 
furnish  the  Principal  Chief  with  blank  deeds  necessary  I 
all  conveyances  herein  provided  for,  and  the  Principal  (Si 
shall  thereupon  proceed  to  execute  in  due  form  and  deli' 
to  each  citizen  who  has  selected  or  may  hereafter  select  hii 
nnotment,  whith  is  not  contested,  a  deed  conveying  to  him 
all  right,  title,  imd  interest  of  the  ("reek  Xntion  and  of  » 
other  citizens  in  and  to  the  lands  embraced  in  his  allotmea 
certificate,  and  such  other  lands  as  may  have  been  selected 
tiy  hitn  for  equalization  of  his  allotment. 

"The  Principal  ("hief  shall,  in  like  manner  and  with  Iito 
effect,  execute  and  deliver  to  proper  parties  deeds  of  con-, 
veyanee  in  all  other  cases  herein  provided  for.  All  landi 
or  town  lots  to  be  conveyed  to  any  one  person  shall, 
as  practicable,  be  included  in  one  deed,  and  all  deeds  shall 
be  executed  free  nf  charge. 

"All  conveyjiTices  shall  lie  approved  by  the  Secretary  of 
the  Interior,  which  shall  serve  iis  a  relintjuishmeut  to  tin 
grantee  of  all  the  right,  title,  and  interest  of  the  Unild 
States  ill  and  to  the  lands  eiiihraced  in  hia  deed." 

The  cfFeet  of  the  execution  and  delivery  of  the  patent  w 
to  vest  the  legal  title  to  the  land  .selected  as  nn  allotment 
the  allottee. 

§  112.  When  Title  Vests.— Ipon  the  selection  of  H 
land  as  an  allotment  by  a  menil)er  of  the  tribe,  in  aceori 
mice  with   the   rules  of  the   C'nmniission,  the   allottee 
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vith  an  equitable  title  to  the  land  so  selected  which, 

bsence  of  restrictions  upon  its  alienation,  would  sup- 

onveyance.* 

vas  sufficient  to  enable  allottee  to  maintain  an  action 

ment  for  the  land.' 

ipon  removal  of  such  restrictions  thereafter  the  land 

fuable,  although  no  patent  had  issued.^® 

:he  fact  that  the  application  was  subject  to  contest 

the  period  of  nine  months  in  no  way  affected  the 

e  interest  in  the  land  so  selected.     The  patent  is- 

bsequently  by  relation  became  effective  as  of  the 

the  selection.*^ 

No  Assignable  Interest  Prior  to  Selection. — Prior 
election  of  his  allotment  and  the  segregation  of  the 
land  from  the  public  domain  of  the  nation,  a  mem- 
tled  to  allotment  had  no  right  or  interest  that  was 
to  conveyance.  As  stated  by  the  Supreme  Court  of 
ted  States  in  the  case  of  Franklin  v.  Lynch,  23*^ 
9. 

distinction  between  an  allottee  and  a  member  is 
>al  but  was  made  in  recognition  of  a  definite  policy 
?nce  to  their  land.  As  the  tribe  could  not,  neither 
le  individual  member,  prior  to  selection,  make  a 
ntract  of  conveyance  of  any  interest  in  the  tribal 

•  he  had  neither  an  undivided  interest  in  such  tribal 

•  a  vendible  interest  in  any  particular  tract." 

fore,  a  deed  to  unsegregated  land  of  the  tribe,  in 
tion  of  its  ^election  as  an  allotment,  is  void,  as  is 

1  V.  UnHed  States,  224  U.  S.  448,  56  L.  Ed.  834;  BaUinger  v. 

;  U.  S.  240,  54  L.  Ed.  464;  Grittr  v.  Fisher,  224  U.  S.  640,  5C 

;  Goat  V.  United  States,  224  I .  S.  458,  5t;  L.  Ed.  841;  United 

Dowden,  220  Fed.  (CCA)  277. 

B    V.  Jones,  26  Okla.  569,  110  Pac.  743. 

Inum  V.  Armstrong,  44  Okla.  637,  146  Pac.  34. 

lason  V.  WeUman  &  Rboades,  206  Fed.  895;  Godfrey  v.  Iowa 

'rust  Co.,  21  Okla.  293,  95  Pac.  792;  Wood  v.  Gleason,  AZ 

\0  Pac.  418. 


§113 


LANDS  OF  THE  FIVE   CIVILIZED  TRIBES. 


also  the  attempted  conveyance,  before  selection,  of  the  II 
dian  right  of  participation  in  the  allotment  of  the  landff^ 
the  nation,  as  against  governmental  policy.** 

And  a  provision  in  a  deed  by  the  heirs  of  an  allottB 
whose  selection  had  been  made  after  his  death  by  an  adndii 
istrator,  that  if  for  any  reason  the  allotment  should  be  t^ 
celed,  the  conveyance  should  be  effective  as  to  any  lii^j 
selected  in  lieu  of  the  lands  conveyed,  was  void  and 
veyed  no  interest  in  such  lands.^' 

Nor  did  a  member  before  selection  of  his  allotment 
any  right  or  interest  that  he  could  devise  by  will  (see  Wil 

Such    contract    of    conveyance    before    selection,    bci 
against  governmental  policy,  subsequently  acquired  ti 
l)y  allotment,  to  the  land  attempted  to  be  conveyed, 
not  inure  to  the  benefit  of  the  vendee,  under  Section 
Chapter  27,  Manfield's  Digest  of  the  Statutes  of  Arfa 
in  force  in  the  Indian  Territory  prior  to  statehood,  wl 
provided  : 

**If  any  person  shall  convey  any  real  estate,  by  deed, 
porting  to  convey  the  same  in  fee  simple  absolute,  or 
less  estate,  and  shall  not  at  the  time  of  such  convey 
hare  the  legal  estate  in  such  land,  but  shall  afterwards 
(piire  the  same,  the  legal  or  equitable  estate  afterwards 
quired  shall  inunediately  pass  to  the  grantee  and  such 
veyanoe  shall  be  as  valid  as  if  such  legal  or  equitable  est 
had  been  in  the  grantor  at  the  time  of  the  coiive3''ance. ""J 


la  Franklin  v.  Lynch,  233  U.  S.  269,  58  L.  Ed.  954;  Grltts  v. 
224  U.  S.  640,  56  L.  Ed.  928;  Goat  v.  United  Stares,  224  U.  S.  468ri 
L.  Ed.  841;   McKee  v.  Henry,  201  Fed.  (CCA)  ^4;  McWUliaiiM 
Co.  V.  Livingston,  22  Okla.  884,  98  Pac.  914;  Godfrey  v.  Iowa 
&  Trust  Co.,  21  Okla.  293,  95  Pac.  792:  Casey  v.  Bingham,  37 
484.  132  Pac.  663;  Lynch  v.  Franklin,  37  Okla.  60,  130  Pac.  699. 

1^  Mullen  V.  Gardner,  156  Pac.  1160;  Robinson  v.  Caldwell,  55 
701.  155  Pac.  547:  Mullen  v.  Pickens,  155  Pac.  871. 

1*  Bledsoe  v.  Wortman.  35  Okla.  261,  129  Pac.  841;  Berry  v. 
mers.  35  Okla.  426,  130  Pac.  152;  Franklin  v.  LynoJi.  233  U.  S. 
L.  Ed.  954;  Robinson  v.  Caldwell,  55  Okla.  701.  156  Pac.  547; 
V.  Adams,  164  Pac.  113. 
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Nor  will  the  allottee  be  estopped  by  his  covenant  of  war- 
nty  contained  in  deed  made  prior  to  selection  of  allot- 
ent." 

A¥hile  a  contract  to  convey  made  before  allotment  is  void 
id  cannot  be  enforced,  it  is  not  illegal  nor  immoral,  and  a 
ied  made  after  allotment  in  pursuance  of  a  contract  en- 
red  into  before  allotment,  is  viailid." 


^s  Starr  v.  Long  Jim,  227  U.  S.  613,  57  L.  Ed.  613;  Monson  v.  Simon* 
H.  231  U.  S.  341»  58  L.  Ed.  260;  Berry  v.  Summers,  36  Okla.  426,  130 
U^  152. 
i«  Casey  v.  Bingham,  37  Okla.  484,  132  Pac.  66:). 
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CREEK— HESTRR'TIUNS  UPON  ALIENATION. 

ALLOTTED   LAND. 

S  114.  Scope  ot  Title. 

115.  Reatrictlons  Applicable. 

116.  Homestead. 

117.  Surplus. 

118.  Hinora. 

119.  Voluntary  Alienation  Comprehended  by  KeetrfctfonH, 

120.  Involuntary  Alienation. 

121.  Removal  of  ReBtriclions  Did  Not  Affect  Exeraptloo. 

122.  Effect  of  Transactions  in  Violation  of  Restrictions. 

123.  Act  ot  April  21.  1904. 
1Z4.  Minora. 

125.  Involuntary  Alienation. 

126.  Act  of  April  26,  1906. 

127.  StatUB  ot  Allotted  Land  Prior  to  Act  of  May  27.  1908. 

5  114.  Scope  of  Title.— Allotted  Iniid  is  that  H-hich  w» 
selected  by  or  patented  to  iiii  allottee  ns  his  proportioiwt* 
part  of  the  common  domain  of  the  tribe  of  which  he  v 
member.  The  term  "inherited  land"  is  used  to  denote 
land  of  the  tribe  as  oanie  to  an  heir,  not  by  reason  of  hi» 
membership  in  the  tribe,  but  by  inheritance  or  devise  from 
nn  allottee.  It  i.-j  tnipurtHiit  to  keep  this  diatinetioii  in  mini 
as  the  restrieti'ins  jtpplieable  to  them  are  very  dis-eimilu 
The  present  i-haptcr  is  devoted  to  a  oonsideration  < 
slrietioTis  u]>iiii  tillntted  land. 

^  115      Restrictions  Applicable. — Tht^  reslrielions  applil 

able  to  the  laiuis  of  the  Creek  Nation  ivere  embodied  in 
tion  7  of  the  Oriifinal  Acreemenl  and  Section  16  of  the  Sui 
pleiuenlal  Agreement.     The  two  sections  with  reference 
the  periods  of  restriction  are  almost  identical,  except  tl 
(be  five  year  period  of  restriction  in  each  case  dated  (rM 
f/ie  ratitieutiou   or  appvovi\\  (i(  \\ve  teapective  agreei 
124 


CREEK.  §  1 16 

period  of  more  than  a  year  separated  these  dates.  The 
cemption  from  involuntary  sale  or  incumbrance  provided 
I  the  Supplemental  Agreement  is  much  broaded  than  the 
ne  contained  in  the  Original  Agreement.  By  the  latter 
\e  exemption  applied  only  to  "any  debt  or  obligation  con- 
tacted or  incurred  prior  to  the  date  of  the  deed  to  the 
llottee  therefor/'  while  in  the  former  the  period  of  exemp- 
on  coincided  with  the  i>eriod  of  restriction  upon  voluntary 
lienation. 

Inasmuch  as  Section  20  of  the  Supplemental  Agreement 
Tovided  that  its  terms  should  supercede  the  Original 
agreement  in  case  of  conflict,  there  seems  to  be  no  doubt 
tiat  Section  16  supercedes,  where  it  does  not  agree  with 
action  7  of  the  Original  Agreement.  Section  16  has  al- 
.'ays  been  treated  by  the  courts  as  embodying  the  restric- 
ions  upon  alienation  applicable  to  the  lands  of  the  tribe.* 

The  restrictions  applied  equally  to  all  members  to  whom 
allotments  were  made.  Members  by  blood,  adopted  citizens 
md  freednien  were  all  members  of  the  tribe  and  received 
heir  allotments  subject  to  the  same  restrictions  upon  its 
ilienation.  Indian  blood  and  the  quantum  thereof  is  im- 
portant in  considering  the  subsequent  legislation  of  Con- 
gress, but  is  immaterial  in  considering  the  restrictions  im- 
posed by  the  Original  and  Supplemental  Agreements. 

§  116.  Homestead. — By  Section  16  of  the  Supplemental 
Agreement  provision  was  made  for  the  designation  of  a 
'oiuestead  out  of  the  allotment,  consisting  of  40  nacres 
Mhich  shall  be  and  remain  non-taxable,  inalienable  and 
*^e  from  any  incumbrance  whatever  for  twenty-one  years 
*om  the  date  of  the  deed  therefor.*'  The  same  Section 
*ovided  **  lands  allotted  to  citizens  shall  not  in  any  man- 
^^  whatever  or  at  any  time  be  incumbered,  taken  or  sold 
•  secure  or  satisfy  any  debt  or  obligation  nor  be  alienated 
^  the  allottee  or  his  heirs  before  the  expiration  of  five  years 

1  Skelton  v.  Din,  236  U.  S.  206,  59  L.  Ed.  198;  Tiger  v.  Western  Uv 
^tment  Co..  221  U.  S.  286,  55  L.  Ed.  738. 
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from  the  date  of  the  approvnl  of  tliis  Supp]eftiental  A91 
meat,"  It  is  obvious  that  the  homestead  was  indnA 
within  the  teribis  "lands  allotted  to  citizens"  and  wa8,ttl 
fore,  restricted  for  five  years  from  the  date  of  the  i^pni 
of  the  Supplement  Apreenient  under  that  provision  andl 
21  years  from  the  date  of  his  patent  under  the  provisi 
applicable  only  tu  the  homestead.  And  such  has  been  1 
holding  of  the  cimrty.  But  inasmuch  as  the  latter  provi^ 
is  more  comprehensive  than  the  former  the  question 
unimportant  except  in  considering  the  alienatioD  of  inhet 
ited  homesteads.'' 

§  117.  Surplus. — The  provision  of  Section  16  applirabi 
to  the  restriction  upon  the  surplus  is  as  follows: 

"Lands  allotted  to  citizens  shall  not  in  any  manner  whst* 
ever,  or  at  any  lime  he  encumbered,  taken  or  sold  to  secuit 
or  satisfy  any  debt  or  obligation  nor  be  alienated  by  ihe 
allottee  or  his  heir.s  before  the  expiration  of  five  years  irm 
the  date  of  the  approval  of  this  Supplemental  Agreement. 
except  with  the  approval  of  the  Secretary  of  the  Interior," 

Under  said  provision  the  surplus  was  restricted  until 
August  8,  1907,  and  alienable  thereafter.' 

§  118.  Minors. — Section  4  of  the  Original  Agreement 
provided : 

"Allotment  for  any  minor  may  be  selected  by  his  fatherJ 
mother,  or  guardian,  in  the  order  named,  and  shall  not  bi 
.sold  during  his  minority," 

There  was  no  .similar  provision  to  the  above  in  the  Sid 
pleniental  Agreement,  and  not  being  inconsistent  with  ll 

I  Tiger  V.  Weaiern  JnveBtment  Co.,  221  U,  S.  ^86,  5S  L.  Ed.  1 
Western  Inveetmenl  Co.  v.  Tiger,  21  Okla.  630,  9f.  Pac.  I 
Freeman.  157  Pac  74;  In  re  Five  Civilized  Trlbet.  199  Fed.  (DC)  ^ 

3  Washington  v.  Miller.  235  U.  S.  42^.  59  L.  Ed.  298; 
McKay,  227  U.  S.  372,  59  U  Ed,  1001;  Tiger  v.  Western  Invt 
Co.,  221  U.  S.  28(1,  55  L,  Ed.  738;  Skel'on  v.  Dill.  235  U.  S.  2M,  Ml 
Ed.  198;  HopkiriM  v.  United  States.  2'Aa  Fed.  ICCA)  95;  CarUf] 
Prairie  Oil  &  Ga^  Co.,  160  Pac.  319;  w;illaina  v.  Dteael,  166  Pie.  > 
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:reement  was  not  superceded  or  repealed  thereby, 
i  Section  constitutes  an  additional  restriction  upon 
)n  applicable  to  the  lands  of  minors  and  is  the  only 
t  in  the  treaties  with  any  of  the  tribes  where  mi- 
s  made  a  term  of  restriction.  There  should  accord- 
?  added  to  the  restrictions  embodied  in  Section  16 
Supplemental  Agreement,  a  proviso  that  the  allot- 
including  both  homestead  and  surplus  of  minors 
t  be  sold  during  minority.* 

.    Voluntary  Alienation  Comprehended  by  Restric- 

rhe  prohibition  against  voluntary  alienation  applies 
ittempted  conveyance  or  incumbrance  of  the  fee  or 
?r  interest  or  estate,  corporeal  or  incorporeal,  growing 
)r  incidental  to  the  ownership  thereof.  It  includes 
t  ;*  option  to  purchase ;'  mortgage  ;^  contract  of  sale ;' 
f  attorney ;®  sale  of  timber  on  land,  except  when  the 
timber  is  merely  incidental  to  putting  the  land  in 
on  ;^^  will  (see  Wills) ;  oil  and  gas  lease  (see  Oil  and 
ses)  ;  agricultural  lease  (see  Agricultural  Leases)  ; 
?nt  of  royalties  due  under  mining  claim  (see  Oil  and 
ses)  ;  assignment  of  rents  and  profits  of  lease  for 
aral  purposes.^* 

more  v.  Johnson,  24  Okla.  544.  103  Pac.  554;  Bragdon  v.  Mc- 
Okla.  35,  107  Pac.  916;  Hopkins  v.  United  States,  235  Fed. 
i;   United  States  v.  Shock,  187  Fed.  ((X)  862,  870;  Texas 

V.  Henry,  34  Okla.  342,  126  Pac.  224;  Stevens  v.  Elliott,  30 

118  Pac.  407;  Campbell  v.  Mosley,  38  Okla.  374,  132  Pac. 
rey  v.  Colbert,  168  Fed.  (CCA)  231;  Alfrey  v.  Colbert,  7  Ind. 
104  S.  W.  638;  Parks  v.  Berry,  169  Pac.  884. 
V.  Jones,  51  Okla.  639.  151  Pac.  845. 
ts  V.  Stonebraker,  28  Okla.  75,  113  Pac.  903. 
(lius  V.  Yarbrough,  44  Okla.  375,  144  Pac.  1030;  Butterfleld 

50  Okla.  381,  150  Pac.  1078. 
jr  V.  Kelley,  29  Okla.  809,  120  Pac.  293. 

V.  Oliver,  46  Okla.  683,  148  Pac.  709. 

«  V.  Brower,  184  Fed.  (DC)  342;  Mitchell-Crittenden  Tie  Co. 
>rd,  160  Pac.  917. 
en  V.  Childers,  157  Pac.  948. 

121 


§120 


LANDS  OP   THE  FIVE   CIVILIZED  TRIBES. 


§  120.    Involuntary  Alienation.— The  restrictions  upl 

alienation  protect  the  lands  of  the  allottee  not  only  agal 

voluntary  alienation,  but  against  involuntary  sale,  li«ii 

encumbrance  upon  any  obligation  contracted  during  l 

restricted  period.  ^ 

1 

Section  16  of  the  Supplemental  Agreement  provides:' 

*Mjands  allotted  to  citizens  shall  not  in  any  manner  wl 
ever  or  at  any  time  be  encumbered,  taken  or  sold  to 
or  satisfy  any  debt  or  obligation,  nor  be  alienated  by 
allottee  or  his  heirs  before  the  expiration  of  five  years 
the  date  of  the  approval  of  this  Supplemental  Agreei 
except  with  the  approval  of  the  Secretary  of  the  Inl 
Kach  citizen  shall  select  from  his  allotment  40  acres  of 
or  a  <iuarter  of  a  quarter  section,  as  a  homestead, 
shall  be  and  remain  non-taxable,  inalienable,  and  free 
any  incumbrance  whatever  for  21  years  from  the  date  of 
deed  therefor,  etc.'* 

Such  provisions  are  dual  in  their  effect.     They  coi 
a  restriction  upon  voluntary  alienation  and  in  addition 
take  of  the  nature  of  an  exemption." 

By  virtue  of  said  sections,  the  lands  of  an  allottee 
protected  from  all  manner  of  involuntary  lien  or  ini 
hraiiee  contracted  durinjjr  the  restricted  period;  and 
his  death  descend  to  his  heirs  free  from  all  such  debl 
<)l)lip:ations.'' 

And  the  sale  of  the  lands  of  an  allottee,  by  his  a< 
trator  for  the  pur])ose  of  paying  debts  contracted  by 


1^  Western  Investment  Co.  v.  Kistler,  22  Okla.  222,    97    Pac 
In  re  trench's  Estate,  45  Okla.  819,  147  Pac.  319;  In  re  Wi 
ton's  Estate,  36  Okla.  559,  128  Pac.  1079. 

J  !  In  re  French's  Estate,  45  Okla.  819.  147  Pac.  S19;  In  re  Wl 
ton's  Estate.  :J6  Okla.  559.  128  Pac.  1079;  In  re  Davis'    BbI 
Okla.  209,  122  Pac.  547;  Redwine  v.  Ansley.  32  Okla.  317;  CI 
Lumber  Co.  v.  Coleman,  156  Pac.  222:  Elastern  Oil  Co.  v.  HarjQ^ 
Pac.  921;  Barnard  v.  BIlby,  171  Pac.  444 
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^  the  restricted  period,  is  void  and  confers  no  rights 
the  purchaser.^* 

h  lands  are  not  affected  nor  can  they  be  taken  or  sold 
judgment  founded  on  contract"  or  tort."  They  cannot 
ejected  to  any  kind  of  lien  by  order  of  court,^^  and  a 
lent  of  partition  or  (^ne  decreeing  a  lien  in  a  suit  for 
ly  is  null  and  void."  They  are  not  subject  to  material 
lien,"  nor  to  lien  of  occupying  claimant  under  Section 
Rev.  Laws  1910.*®    And  such  exemptions  extend  not 

0  the  land  itself,  but  to  the  rents  and  profits  accruing 
rom.** 

!1.  Removal  of  Bestrictions  Did  Not  Affect  Exemp- 
-Prom  the  dual  nature  of  the  restrictions  upon  alien- 
it  has  been  held  that  a  removal  of  restrictions  by  the 
ary  of  the  Interior  was  effective  only  as  to  voluntary 
tion,  afid  that  the  exemption  from  forced  sale  would 

1  unless  expressly  made  a  part  of  the  order  of  re- 

22 

• 

ke  effect  has  been  given  to  the  Act  of  April  21,  1904. 
ict  removed  the  restrictions  upon  the  voluntary  alien - 
of  the  surplus  allotments  of  members  not  of  Indian 
but  left  unimpaired  the  exemption  against  involun- 
lienation  theretofore  in  effect.*"    ' 


stern  Oil  Co.  v.  Harjo,  157  Pac.  'J21;  In  re  French's  Estate,  45 
19,  147  Pac.  319. 

iBtem  Investment  Co.  v.  Kistler,  22  Okla.  222,  97  Pac.  588. 
Uen  V.  Simmons,  234  U.  S.  192,  58  L.  Ed.  1274;  Choctaw  Lum- 
V.  Coleman,  156  Pac.  222. 
er  V.  Reed,  159  Pac.  499. 

Idere  V.  Childers,  163  Pac.  948,  157  Pac.  938;  "Burney  v.  Bur- 
0  Pac.  85. 

jl  V.  Ingersol,  27  Okla.  117,  111  Pac.  214. 
vena  v.  Amos,  166  Pac.  140. 

Idersv.  Childera,  157  Pac.  938,  163  Pac.  948;  Burney  v.  Bur- 
)  P!ac.  85;  Redwine  v.  Ansley,  22  Okla.  817,  122  Pac.  679. 
Item  Inyestment  Co.  v.  Kistler,  22  Okla   222,  97  Pac.  588. 
re  Davis'  EsUte,  32  Okla.  209,  122  Pac.  547. 
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§  122.    Effect  of  Transactions  in  Tniolation  of  Ss 
tions. — Section  16  of  the  Supplemental  Agreement, 
providing  the  restrictions  upon  alienation  to  which  the  1 
of  the  Creek  allottee  were  subject,  declares  the  effe 
agreements  or  transactions  in  violation  thereof  as  foil 

"Any  agreement  or  conveyance  of  any  kind  or  ch 
ter,  violative  of  any  of  the  provisions  of  this  paraj 
shall  be  absolutely  void  and  not  susceptible  of  ratific 
in  any  manner,  and  no  rule  of  estoppel  shall  ever  pn 
the  assertion  of  its  invalidity." 

Section  16  as  it  apears  in  the  Supplemental  Agree: 
is  structually  composed  of  two  paragraphs  and  it  has 
contended  that  the  provision  above  quoted  applied  t 
latter  paragraph  of  this  Section  and  not  to  the  formei 
it  is  well  settled,  that  the  word  ** paragraph"  as  there 
was  synonymous  with  *  section'  and  that  the  provisioi 
plied  to  all  of  Section  16." 

All  contracts  or  conveyances  in  violation  of  such  n 
tions,  are  by  express  provisions,  not  voidable  only,  h\ 
solutely  void  and  incapable  of  ratification,  and  no  n 
estoppel  may  be  asserted  against  their  invalidity.^' 

Such  contracts  are  void  not  because  they  are  unmo 
illegal,  but  because  they  are  prohibited  by  express  stal 
provision  and  are  in  defiance  of  governmental  policy. 
being  inmioral  or  illegal,  the  consideration  received  I 
allottee  thereon  may  be  recovered  upon  its  repudiati 
him,  provided  he  has  property  subject  to  execution 
than  his  restricted  land.    Recourse  may  not  be  had  ti 


24Nunn  V.  Hazelrigg,  216  Fed.  (CCA)  330;  Alfrey  v.  Colbe 
Fed.  (CCA)  231;  Barnes  v.  Stonebraker,  28  Okla.  75.  113  P» 

25  Tiger  V.  Western  Investment  Co.,  221  U.  S.  286,  55  L.  Bi 
Heckman  v.  United  States,  224  U.  S.  413,  56  L.  £kl.  820;  Ni 
Hazelrigg,  216  Fed.  (CCA)  330;  Carter  v.  Prairie  Oil  ft  Qa^Q 
Pac.  319;  Oates  v.  Freeman,  157  Pac.  74;  Berry  v.  Smnm 
Okla.  426,  130  Pac.  152. 
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ainst  his  restricted  land,  which  would  involve  indirectly 
»  alienation  of  such  land.** 

Wie  Supreme  Court  of  Oklahoma  in  construing  the  Choc- 
wr-Chickasaw  treaties  has  held  in  several  cases,  following 
yre  V.  Brown,  7  Ind.  Ter.  675,  104  S.  W.  877,  decided  by 
ft  Court  of  Appeals  of  the  Indian  Territory,  that  contracts 
d.  conveyances  in  violation  of  the  restrictions  imposed  by 
ttee  treaties  were  not  only  void,  but  illegal ;  and  that  they 
^^ie  incapable  of  ratification  and  that  the  consideration 
Uld  not  be  recovered  upon  its  repudiation. 


§  123.  Act  of  April  21,  1904.— Tinder  the  treaties  by 
^ch  the  lands  of  the  Creeks  were  allotted  in  severalty, 
ud  disregarding  subsequent  legislation,  the  land,  other 
U  homestead,  allotted  to  each  member  of  the  tribe,  was 
])ject  to  unrestricted  alienation  on  August  7,  1907,  five 
tars  from  date  of  the  approval  of  the  Supplemental  Agree- 
•nt.     On  April  21,  1904  Congress  enacted  as  follows: 

"And  all  the  restrictions  upon  the  alienation  of  lands  of 
1  allottees  of  either  of  the  Five  Civilized  Tribes  of  In- 
ians,  who  are  not  of  Indian  blood,  except  minors,  are,  ex- 
5pt  as  to  homesteads,  hereby  removed,  etc.*'- 

jThe  effect  of  the  Act  was  to  render  the  surplus  allotments 
all  adult  non-Indian  citizens  free  from  any  restriction 
m  their  voluntary  alienation.  Such  citizens  were  there- 
authorized  to  convey  the  fee  or  any  lesser  estate  therein. 
fWas  applicable  to  all  adult  citizens  who  were  not  of  Indian 
and  among  the  Creeks  included  adopted  citizens  not 
Indian  blood  and  freedmen.^^ 


I^TsLte  v.  Gaines  25  Okla.  141,  105  Pac.  193. 

r^Goat  V.  United  States,  224  U.  S.  458,  56  L.  Ed.  841;  Tiger  v. 
Mtem  Investment  Co..  221  U.  S.  286,  55  L.  Ed.  738;  United 
mM  V.  Jacobs,  195  Fed.  (CCA)  707:  Alfrey  v.  Colbert,  168  Fed. 
■:  Godfrey  v.  Iowa  Land.&  Trust  Co.,  21  Okla.  293,  95  Pac.  792; 
nM^illiams  Investment  Co.  v.  Livingston,  22  Okla.  884,  98  Pac.  914; 
hkemore  v.  Johnson,  24  Okla.  544,  103  Pac.  554;  Rentie  v.  McCoy, 
Okla.  77.  128  Pac.  244;  Benadnum  v.  Armstrong,  44  0\i\«l.  ^^1, 
k  Pac.  34;  Loman  v.  Paullin,  51  Okla.  294,  152  Pac.  ^^. 
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The  word  "allottee"  used  in  aaid  act  signifies  a  hh 
of  the  tribe  to  whom  an  allotment  had  been  made  or 
had  selected  such  allotment.  The  act  did  not  apply  t 
who  had  'hot  made  his  selection,  although  a  member  bi 
ing  to  the  class  whose  allotment,  if  selected,  would  I 
virtue  of  the  above  act  free  from  restrictions  on  alien 
Prior  to  selection  of  allotment,  notwithstanding  the 
sage  of  said  act,  he  was  powerless  to  make  a  valid  coi 
of  conveyance." 

§  124.  Minors. — The  act  specifically  excepted  d 
from  its  operation.  It  was  only  by  reason  of  their  mi: 
and  inexperience  that  they  were  excepted  from  thi 
visions  that  applied  to  adult  members  of  their  class. 
their  attaining  their  majority,  after  the  passage  ol 
act,  the  reason  for  their  exclusion  was  removed.  ! 
therefore  been  held  that  the  restrictions  were  remov 
said  act  upon  the  surplus  allotments  of  non-Indian 
bers,  who  were  minors  at  the  time  of  its  passage,  upoi 
attaining  their  majority  thereafter,** 

§  125.  Involantary  Alienation.- — The  above  aAt  in  i 
ing  the  restrictions  upon  voluntary  alienation  did  n 
feet  the  exemption  against  involuntary  alienation  pn 
in  Section  16  of  the  Supplemental  Creek  Agreement, 
the  passage  of  said  act,  as  before,  the  surplus  lands  of 
non-Indian  allottees  were  protected  against  any  man 
forced  sale  or  incumbrance  contracted  prior  to  th( 
the  land  could  have  been  alienated  under  the  treaty.' 

isFraaklln  v.  Lynch.  233  U.  S.  269.  68  L.  E6.  964;  PaiUi 
Skelton.  33  Okla.  S13.  12S  Fac.  131;  Lyccb  v.  PranUtn.  37  0 
130  Pac.  ESS. 

>«  United  Stales  v.  Shock.  187  Fed.  (CC)  3S2,  870;  Chi 
Thornberg.  44  Okla.  380.  144  Pac.  1033:  Smith  v.  Bell.  44  M 
H4  Pftc.    1058;  Thravea  v.  Greenleea.  42  Okla,  764,  142  Pac 

^oin  re  Prench'a  EsUte,  46  Okla.  819,  147  Pac.  319;  Weat 
veatmeat  Co.  v.  Klstler.  22  Okla.  222,  S7  Pac.  f-Si. 
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126.  Aet  of  April  26^  1906.— After  the  Act  of  April 
1904,  no  further  acts  of  Congress  removing  restrictions 
allotted  lands  were  passed  until  the  Act  of  May  27, 
The  Aet  of  April  26,  1906  removed  restrictions  upon 
^rited  lands,  but  not  upon  allotted  lands.  On  the  other 
the  last  mentioned  act  extended  the  restricted  per- 
upon  both  surplus  and  homesteaH  lands  of  all  full  blood 
and  abolished  the  difference  in  respect  to  restricted 
that  had  theretofore  obtained  between  the  two  divi- 
of  the  allotment. 

of  Section  19  of  the  Act  of  May  26,  1906  is  as  fol- 


That  no  full  blood  Indian  of  the  Choctaw,  Chickasaw, 
p.  Creek  or  Seminole  Tribes  shall  have  power  to 
te,  sell,  dispose  of,  or  encumber  in  any  manner  any 
[Hie  lands  allotted  to  him  for  a  period  of  25  years  from  and 
the  passage  and  approval  of  this  act,  unless  such  re- 
ions  shall,  prior  to  the  expiration  of  said  period,  be 
red  by  act  of  Congress." 

The  constitutionality  of  the  extension  of  the  restricted 
when  the  land  was  at  the  time  already  subject  to 
letions  is  well  settled.'* 

restrictions  upon  none  of  the  allotted  land  of  the 
»k  Nation  had  expired  on  April  26,  1906,  and  it  is  there- 
dear  that  Congress  had  authority  to  enlarge  such  re- 
period.    The  passage  of  such  act  rendered  the  al- 
lands,  both  surplus  and  homestead,   of  full   blood 
Indians  inalienable  until  April  26,  1931. 

127.    Status  of  AUotted  Land  Prior  to  Act  of  May  27, 

-The  status  of  allotted  lands  with  reference  to  alien- 
just  prior  to  taking  effect  of  Act  of  May  27,  1908,  may 
■mmarized  as  follows:  ^ 

Tiger  T.  Western  In  v.  Co.,  221  U.  S.  286,  55  L.  Ed.  738;  Heck- 
V.  UnJted  SUtes,  224  U.  S.  413,  56  L.  Ed.  820;  Charles  v.  BeU. 
da.  3S0,   144  Pac.  1033;   Smith  v.  BeU,  44  Okla.  370,  144  Pac. 
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The  surplus  allotments  of  all  adult  members,  not  o: 
dian  blood  were  alienable  after  April  21,  1904.  • 

The  surplus  allotments  of  minors,  not  of  Indian  1 
were  alienable   upon  their  attaining  their  majority 
April  21,  1904. 

The  surplus  allotments  of  all  adult  members,  except 
bloods,  were  alienable  after  August  7,  1907. 

The  surplus  allotments  of  minors  of  Indian  blood, 
than  full  bloods  were  alienable  after  August  7,  1907, 
their  attaining  their  majority. 

The  surplus  allotments  of  full  bloods  were  restricte 
til  April  26,  1931. 

The  homesead  allotments  of  all  allottees,  except 
bloods,  were  restricted  for  a  period  of  21  years  froi 
dates  of  the  respective  patents. 

The  homestead  allotments  of  full  bloods  were  resti 
until  April  26,  1931. 
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CHAPTER    XVII. 

CREEK— RESTRICTIONS  UPON  ALIENATION 

—INHERITED  LAND. 

t.  Division  of  Subject. 

K  Where  Member  Died  Prior  to  Selection  of  Allotment. 

K  Allotments  to  New  Bom  Children. 

..  What  is  ''Receiving  His  Allotment"? 

\.  Selection  of  Allotment  Under  Curtis  Act. 


LANDS  ALLOTTED  TO  LIVING  MEMBERS. 

!.  Restrictions  Applicable. 

;.  Homestead  Allotments. 

*.  Homestead — Minor  Children   Born   Subsequent  to   May   25, 

1901. 

i.  Homestead — ^Alienation  by  Devisee. 

.  Surplus  Allotments. 

.  Surplus — Act  of  April  21,  1904. 

.  Minors. 

.  Status  of  Inherited  Land  Prior  to  April  26.  1906. 

128.  Division  of  Subject. — In  discussing  the  restric- 
upon  the  alienation  of  inherited  land  of  the  Creek  Na- 
we  are  met  upon  the  thresh-hold  with  the  necessity  of 
lividing  the  subject  into  two  classes,  as  follows: 
■st.  Lands  of  members  who  died  prior  to  selection  of 
nent  and  to  whom  lands  were  allotted  after  death,  un- 
Jeetion  28  of  the  Original  Agreement,  and  Sections  7 
!  of  the  Supplemental  Agreement. 
Olid.  Lands  of  allottees  who  died  subsequent  to  selee- 
)f  their  allotment. 

29.    Where  Member  Died  Prior  to  Selection  of  Allot- 
— In  order  to  fix  the  date   as  to  which   allotments 
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should  be  made  Section  28  of  the  Original  Creek  Agreei 
provided  for  allotment  to  all  members  of  the  Tribe  who 
living  on  April  1,  1899  (the  date  of  the  opening  of  the 
for  allotment  by  the  Dawes  Commission),  and  all  cl 
born  to  such  citizens  so  entitled  to  allotment,  up  to  and  ii 
eluding  July  1,  1900,  and  living  on  that  date.    The  Suj 
mental  Agreement  changed  the  latter  date  by  declaring 
Sections  7  and  8  that  enrollment  should  include  all  ehil 
born  to  members  up  to  and  including  May  25,  1901, 
living  on  the  latter  date.    Children  born  after  July  1, 
and  dying  before  May  25,  1901,  were  not  entitled  to 
ment.    Evidently  anticipating  that  participation  in  the 
lotment  and  distribution  might,  in  some  instances,  be 
off  by  death,   Congress   made   provision  for   such  contiH 
gencies.    Section  28  of  the  Original  Agreement  provided:  ^ 

**And  if  any  such  citizen  has  died  since  that  time  (Aj 
1,  1899),  or  may  hereafter  die,  before  receiving  his 
ment  of  hinds  and  distributive  share  of  all  the  funds  < 
Tribe,  the  lands  and  money  to  which  he  would  be  entitled 
if  living,  shall  descend  to  his  heirs,  according  to  the  laws  I 
descent  and  distribution  of  the  Creek  Nation,  and  be  i 
lotted  and  distributed  to  them  accordingly." 

Sections  7  and  8  of  the  Supplemental  Agreement  did  ni 
change  the  above  provision,  but  amended  the  Section 
respect  to  children  born  to  citizens  by  substituting  May 
1901    for  July   1,   1900.     In  case  of  the  death  of  any 
child  thereby  authorized  to  be  enrolled,  before  alloti 
allotment  was  to  be  made  in  his  behalf  after  his  death, 
((uestion  arose  whether  allotments  made  on  behalf  of 
ceased  members  who  had  not  made  their  selections 
death  under  the  above  sections  were  subject  to  the 
tion  upon  alienation  imposed  by  Section  16  of  the  Sui 
mental   Agreement,  upon  *  Mauds  allotted  to  citizens.'' 
has  been  definitely  and  finally  settled  that  such  restrici 
were  applicable  only  to  allotments  made  to  living  meml 
hi  their  own  right  and  did  not  apply  to  lands  allotted 
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of  deceased  members.    Such  lands,  both,  surplus  and 
tead,  passed  to  the  heirs  free  from  restrictions  of  any 


)0.    AUoiments  to  New-Bom  Children. — ^By  the  Act 
Tch  3,  1905  the  rolls  of  those  entitled  to  participate 

allotment  of  lands  were  further  extended  to  include 
Iren  born  subsequent  to  May  25,  1901  and  prior  to 
I  4,  1905,  and  living  on  the  latter  date."  By  Act  of 
26,  1906,  they  were  to  include  "minors  living  March 
5.'*  These  acts  merely  amended  the  Original  and  Sup- 
ntal  Agreements  so  as  to  extend  the  benefits  of  en- 
nt  to  such  members,  and  its  effect  was  to  substitute 
3tion  7  of  the  Supplemental  Agreement  "March  4, 

for  "May  25,  1901."  Allotments  to  such  new  mem- 
rere  made  in  all  respects  in  accordance  with  the  Sup- 
ntal  Agreement  and  subject  to  the  restriction  upon 
tion  imposed  by  Section  16  thereof.  In  case  an  allot- 
was  selected  for  such  new  member  prior  to  his  death, 
eended  to  his  heirs,  subject  to  the  restriction  therein 
ned,  and  the  restricted  period  applied  from  August 
2,  regardless  of  the  time  of  his  enrollment  or  of  the 
f  the  selection  of  his  allotment.  If  he  died  before  se- 
:  his  allotment,  both  surplus  and  homestead,  descended 

heirs,  free  from  restrictions,  as  provided  in  Section 
the  Original  Agreement  and  Sections  7  and  8  of  the 
?mented  Agreement.^ 
vas   the    practice    of   the   Commission,   in   some    in- 


Iton  V.  Din,  235  U.  S.  206.  59  L.  Ed.  198;  MuUen  v.  United 
224  U.  S.  448,  56  L.  Ed.  834;  Harris  v.  Bell.  235  Fed.  (DC) 
)  Fed.  (CCA)  209;  Reed  v.  Welty,  197  Fed.  (DC)  419;  Rentie 
oy,  35  Okla.  77,  128  Pac.  244;  Parkinson  v.  Skelton,  33  Okla. 
I  Pac.  131;  Young  v.  Chapman,  130  Pac.  289;  Doming  Invest- 
!o.  V.  Bruner  Oil  Co.,  35  Okla.  395,  130  Pac.  1157;  McNac  v. 
38  Okla.  321,  132  Pac.  1088;  BUby  ^.  GiUiland.  41  Okla.  678, 
X  687;  Oates  v.  Freemen,  157  Pac.  74;  McCosar  v.  Chapman, 
c.  1059;  Moffett  v.  Conley,  163  Pao.  118. 
Tis  V.  Bell,  235  Fed.  (DC)  626,  250  Fed.   (CCA)   20^. 


§  131  LANDS  OF  THE  FIVE  CIVILIZED  TRIBES. 

stances,  to  issue  homestead  and  surplus  patents  to  allotteei' 
who  died  before  selection,  as  if  they  were  issued  to 
members  *.  and  especially  was  this  the  case  after  the  paflstge 
of  the  Act  of  April  26,  1906. 

This  practice  of  the  Commission  did  not  change  the  statn 
of  the  land,  and  when  the  allottee  died  before  selection,  the 

« 

land  descended  to  hLs  heirs  unrestricted,  and  a  designatkm 
of  part  of  the  land  as  homestead  wias  immaterial.* 

§  131.    What  is  "Receiving  His  AUotment"?— The  tat 

of  whether  the  lands  descended  to  the  heirs  unrestricted, 
within  the  holding  of  the  above  cases,  is  contained  in  tbe 
following  provisions  of  Section  28  of  the  Original  Agm- 
nient  and  Sections  7  and  8  of  the  Supplemental  Agreement: 

**And  if  any  such  citizen  has  died  since  that  time,  or  maj 
hereafter  die,  before  receimng  his  allotmeni  of  land,  and 
distributive  share  of  all  funds  of  the  Tribe,  etc." 

A  selection  of  allotment,  under  the  rules  and  regulation! 
of  the  Commission,  was  a  segregation  of  the  land  from 
public  domain  of  the  nation,  and  vested  in  the  member  »| 
selecting  it  an  equitable  title  in  the  land,  which  was  coi^j 
verted  into  a  fee  simple  title  upon  the  issuance  of  patent] 
The  patent,  however,  related  back  to  the  selection,  wl 
was  the  inception  of  the  title.  Undoubtedly  one  who 
selected  lands  for  allotment,  unless  subsequently  8U< 
fully  contested  within  the  time  prescribed  by  the  rules 
the  Commission,  "had  received  his  allotment  of  land"  wit 
in  the  nieaninp:  of  the  above  provisions,  whether  the  cei 
eate  of  allotment  or  patent  had  issued  or  not.  If  he  died 
fore  segregation  of  the  land  from  the  public  domain 
selection,  the  allotment  to  which  he  was  entitled  descei 
to  his  heirs,  unaffected  by  the  restrictions  imposed  by  & 
tion  16  of  the  Supplemental  Agreement.     If  he  died  aft 

a  Hawkins  v.  Okla.  OU  Co.,  195  Fed.  (CC)  346. 
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Bt  time,  although  before  issuance  of  certificate  of  allot- 
mt  or  patent,  it  descended  to  his  heirs  subject  to  the  re- 
rictions  imposed  therein. 

§  132.  Selection  of  AUotment  Under  Onrtis  Act.— The 
"iginal  Creek  Agreement  was  ratified  by  the  Creeks  and 
eame  effective  on  May  25,  1901.  Allotments  made  prior 
the  above  date  were  made  under  Section  11  of  the  Act  of 
me  28,  1898,  commonly  called  the  Curtis  Act.  Section  6 
'.  the  Original  Agreement,  confirmed  all  allotments  there- 
fore made  under  Section  11  of  the  Curtis  Act,  and  pro- 
ded  that  they  should  be  on  the  same  footing  as  allotments 
lade  subseqiient  to  the  adoption  of  that  agreement.  The 
nestion  had  arisen  as  to  whether  a  selection  of  an  allot- 
lent  under  said  Section  11,  where  the  allottee  died  before 
lay  25,  1901,  the  date;  of  the  ratification  of  the  Agreement, 
'M  a  "receiving  of  his  allotment"  within  the  meaning  of 
eetion  28  of  the  Original  Agreement  and  Sections  7  and  8 
•  the  Supplemental  Agreement.  In  the  case  of  Beed  v. 
'elty,  197  Fed.  419,  it  was  held  by  Judge  Campbell,  of  the 
latem  District  of  Oklahoma,  that  such  selection  did  not 
nstitute  a  ''receiving  of  his  allotment*'  and  that  the  lands 
selected  descended  to  his  heirs,  free  from  restriction.  The 
ove  case  was  reversed  by  the  Circuit  Court  of  Appeals 
f  the  eighth  Circuit,  in  219  Fed.  864,  in  which  the  op- 
site  conclusion  was  reached,  which  later  holding  was  fol- 
ded by  the  same  court  in  United  States  v.  Western  Inv. 
».,  226  Fed.  (CCA)  726.  The  Supreme  Court  of  the  United 
ates,  in  the  case  of  Woodward  v.  De  Graffenreid,  238 
S.  284,  59  L.  Ed.  1310,  held  that  an  allotment,  under  the 
irtis  Act,  conveyed  only  a  provisional  surface  right  to  the 
id  so  selected  which  was  not  inheritable;  that  upon  the 
option  of  the  Original  Agreement,  by  virtue  of  Section  6 
Breof,  the  allotment  so  made  was  confirmed  and  ratified 
d  the  lands  thereafter  inheritable,  but  such  lands  de- 
mded  to  the  heirs,  not  under  the  laws  of  descent  and  dis- 
bution  in  force  in  the  Creek  Nation  at  the  time  the  allol- 
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ment  was  made,  but  according  to  the  laws  in  force  at  ttl- 
time  of  the  adoption  of  the  Original  Agreemoil 
Upon  the  announcement  of  the  decision  in  Wom 
ward  V.  De  Graflfenreid,  the  Circuit  Court  of  Ap-1 
peals  granted  a  rehearing  in  Welty  v.  Reed,  and  ■ 
231  Fed.  930,  the  former  holding  was  reversed  and  the  it\ 
cision  of  the  District  Court  affirmed.  Ui)on  such  rehearii|| 
the  Court  held  that  a  member  who  selected  his  allotiiMrt| 
under  the  Curtis  Act  and  died  before  May  25,  1901,  had  Mt j 
"received  his  allotment  of  land"  within  the  meaning  if  I 
Section  28  of  the  Original  Agreement,  and  that  in  soAi 
case  the  land  descended  to  his  heirs  unrestricted.  Tttrj 
holding  was  reaffirmed  by  the  Circuit  Court  of  AppeabU 
Sunday  v.  Mallory,  237  Fed.  526,  overruling  United  Stitw 
V.  Western  Investment  Company,  226  Fed.  726,  which  bil 
based  its  conclusion  upon  the  first  decision  of  the  CSrcill 
Court  of  Appeals  in  Welty  v.  Reed,  supra.  This  concIoMil 
seems  to  follow  as  a  necessary  result  of  the  rule  annooneell 
in  Woodward  v.  De  Graflfenreid,  supra,  and  is  undoubtedlf  I 
the  correct  one.  I 

LJINDS  AU^OTTED  TO  LIVING  MEMBERS.  I 

§  133.  Restrictions  Applicable. — The  restrictions  i»1 
posed  by  Section  7  of  the  Original  Agreement  are  almon 
identical  with  those  provided  by  Section  16  of  the  SupM 
mental.  The  period  of  restriction  under  each  howeveiJ 
dated  from  the  ratification  of  the  respective  agreementd 
and  there  was  more  than  a  year  between  these  dates.  Thfll 
are  several  authorities  holding  that  the  restrictions  \A 
posed  by  Section  7  applied  to  the  allotments  selected  therH 
under,  by  citizens  who  died  before  the  adoption  of  the  Snq 
plemental  Agreement,  and  that  the  restriction  imposed  M 
Section  16  applied  to  allotments  made  to  or  in  behalf  4 
citizens  living  after  its  adoption.* 


«  United  States  v.  Western  Investment  Co.,  226  Fed.  (CCA) 
Reed  v.  W^elty,  197  Fed.  (DC)  419;  Hawkins  v.  Okla.  OU  Co, 
Fed.   (CC)  345. 
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Phe  i>oint  mentioned  was  not  the  ultimate  question  for 
cision  in  those  cases  and  it  is  not  believed  that  the  rule 
nouneed  by  them  is  the  true  one.  Section  20  of  the  Sup- 
smental  Agreement  provided  that  it  should  supercede 
e  Original  Agreement  when  there  was  conflict,  and 
jrther  provided  that  that  agreement  should  be  binding 
?on  the  United  States,  the  Creek  Nation  and  all  persons 
tCeeted  thereby.  It  has  been  many  times  held  that  Section 
B  of  the  Supplemental  Agreement  superceded  Section  7  of 
be  Original  Agreement,  without  exception  as  to  the  date 
ff  the  death  of  the  allottee.  And  the  Supreme  Court  of 
he  United  States  held  in  a  case  that  involved  an  allotment 
f  a  citizen  who  died  after  the  adoption  of  the  Original 
krreement  and  before  the  ratification  of  the  Supplemental 
^freement,  that  the  restricted  period  expired  on  August 
»  1907,  the  date  prescribed  by  the  Supplemental  Agree- 
'ent.» 

The  question  is  not  important  with  respect  to  the  21 
'fir  period  applicable  to  the  homestead  but  might  be  very 
*terial  in  considering  the  five  year  period  of  restriction. 

§  134.  Homestead  AUotments. — ^By  Section  16  of  the 
ipplemental  Agreement  it  was  provided:  ''Lands  allotted 
citizens  shall  not  in  any  manner  whatever  or  at  any  time 
encumbered,  taken  or  sold  nor  be  alienated  by  the  allottee 
his  heirs  before  the  expiration  of  five  years  from  the 
te  of  the  approval  of  this  Supplemental  Agreement." 
•  a  further  provision  of  said  section  applicable  only  to 
e  homestead  it  was  provided:  ''which  shall  be  and  re- 
%m  non-taxable,  inalienable  and  free  from  any  encum- 
•ance  whatever  for  twenty-one  years  from  the  date  of  the 
ed  therefor."  It  is  obvious  that  the  homestead  was  in- 
uded  within  the  terms  "lands  allotted  to  citizens"  and 
as  therefore  restricted  in  the  allottee  and  his  heirs  for  a 
jriod  of  five  years  from  the  date  of  the  approval  of  the 
ipplemental  Agreement  under    that    provision,    and     for 

i  Skelton  y.  DUl,  235  U.  S.  206,  59  L.  Ed.  198. 
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twenty-one  years  from  the  date  of  his  patent  under  the 
vision  applicable  only  to  the  homestead.* 

The  homestead,  under  the  Choctaw-Chickasaw  Ag^  ^ 
ment  descended  to  the  heirs  unrestricted,  but  such 
sions  are  not  authorities  in  construing  the  Creek  Agn 
ment.  The  Choctaw-Chickasaw  Supplemental  Agrcei 
provided  that  the  homestead  **  shall  be  inalienable  during 
lifetime  of  fhe  allottee,  not  exceeding  twenty-one  years 
the  date  of  the  certificate  of  allotment."  There  is  no 
qualification  in  the  twenty-one-year  provision  applicabh 
the  Creek  homestead,  and  in  addition  such  homestead 
expressly  restricted  in  the  allottee  and  his  heirs  for  five 
from  the  approval  of  the  Supplemental  Agreement, 
nevertheless,  it  has  been  held  that  the  homestead,  upa^ 
the  death  of  the  allottee  descended  to  his  heirs  free  fnttf 
restrictions.^ 

^^  mm 

This  holding  is  predicated  upon  the  latter  part  of  Seetiw 
16  as  follows:  ] 

*'The  homestead  of  each  citizen  shall  remain,  after  tht^j 
death  of  the  allottee,  for  the  use  and  support  of  childMl}^ 
born  to  him  after  May  25,  1901,  but  if  he  have  no  sndlf 
issue,  then  he  may  dispose  of  his  homestead  by  will,  fits 
from  the  limitation  herein  imposed,  and  if  this  be  not  doM^ 
the  land  embraced  in  his  homestead  shall  descend  to  iSsk 
heirs,  free  from  such  limitation,  according  to  the  laws  olfr 
descent  herein  otherwise  prescribed."  j 

By  construing  '* limitation"  as  "restriction"  the  hoi 
stead,  in  the  heirs,  is  taken  out  of  the  earlier  parts  of 
same  section  by  which  restrictions  are  imposed  for  perk 
of  five  and  twenty-one  years  respectively.     But  it 
very  doubtful  whether  the  word  limitation,  in  this  coi 

"  Tiger  v.  Western  Investment  Co.,  221  U.  S.  286,  65  L.  Ed. 
United  States  v.  Cook,  225  Fed.  (CCA)  7&6;    In  re    Five  ClvUI 
Tribes.  199  Fed.  (DC)  811;  Gates  v.  Freeman,  167  Pac.  74;  W< 
Investment  Co.  v.  Tiger,  21  Okla.  630,  96  Pac.  602. 

7  United  States  v.  Cook,  225  Fed.  (CCA)  766;  Gates  v.  Preei 
157  Pac.  74. 


142 


\ 


CREEK.  §  135 

,  is  susceptible  of  the  construction  given  it.  The  word 
led  twice  in  such  section.  It  first  occurs  in  this  connec- 
:  "but  if  he  have  no  such  issue  then  he  may  dispose 
lis  homestead  by  will,  free  from  the  limitation  herein 
)8ed."  To  what  liniitation  was  reference  made!  The 
Is,  in  holding  the  homestead  alienable,  construe  it  to 
Q  the  restrictions  on  alienation  imposed  upon  the  al- 
je,  and  his  heirs,  in  the  first  part  of  the  section.  It 
is  obvious,  however,  that  it  referred  to  the  provision 

had  just  preceded  it,  towit:  ''The  homestead  .  .  . 
I  remain  after  the  death  of  the  allottee,  for  the  use  and 
)ort  of  children  born  to  him  after  May  25,  1901."  If 
lad  such  children  he  could  not  devise  his  homestead  by 
,  because  it  was  entailed  for  their  use  and  support.  If 
lad  no  children  born  subsequent  to  May  25,  1901,  he 

free  to  devise  it,  or  if  he  did  not  devise  it,  **it  de- 
ded  to  his  heirs  free  from  such  limitation."  This  pro- 
m  of  the  Section  practically  amounts  to  an  entailment 
he  homestead  in  case  there  are  children  born  subse- 
It  to  May  25,  1901,  and  the  word  is  technically  correct 
xpress  that  meaning.  In  the  sense  of  restriction  it  is 
»rrectly  used  and  is  not  in  accordance  with  the  practice 
Congress. 

he  case  of  Oates  v.  Freemen,  supra,  cites,  in  support  of  its 
ling,  the  following  cases:  Deming  Investment  Company 
Jnmer  Oil  Company,  35  Okla.  395,  130  Pae.  1157 ;  Young 
:hapman,  37  Okla.  19,  130  Pac.  289;  Bilby  v.  Gilliland,  41 
a.  678 ;  137  Pac.  687,  all  cases  in  which  the  allottee  died 
)r  to  the  selection,  and  therefore  not  in  point.  United 
tes  v.  Cook,  supra,  cites  Rentie  v.  McCoy,  35  Okla.  77, 
i  Pac.  244,  and  Reed  v.  Welty,  197  Fed.  (DC)  419,  in 
h  of  which  cases  the  allottee  died  before  selection  of  allot- 
nt 

\  135.  Homestead — Minor  Children  Bom  Subsequent  to 
V  28,  1901. — By  Section  16,  Supplemental  Agreement, 
tt  provided  "the  homestead  of  each  citizen  shall  xeiw^vcv, 
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after  the  death  of  the  allottee,  for  the  use  and  auppottij 
children  born  to  him  after  May  25,  1901."     The  dsl* 
May  25,  1901,  was  fixed  for  the  reason  that  at  the  timt* 
the  adoption  of  this  agreement,  children  born  suhsequenl 
that  time  were  not  to  share  in  the  allotment  of  land,  ssij 
was   intended    for   the   use   and   support   of  children 
would  have  no  allotment  for  themselves.     The  sul 
Acts  extending  the  rolls  so  as  to  include  children  bom 
to  March  4,  1906,  did  not  change  the  provision  of  the  Si 
plemental  Agreement.     The  consequence  was  that 
born  subsequent  to  May  25,  1901,  and  pri9r  to  Uar^ 
1906,  in  addition  to  having  allotments  of  their  own,* 
also   granted   the   use   and   support   of  the   homestead! 
their  parents  after  the  death  of  the  latter.     The  qm^ 
that  arises  is  as  to  the  title  such  children  take  in  thell 
of  their  deceased  ancestors.     There  is  no  limitation  u) 
the   time   within   which   they  shall  enjoy   the   use  of  H 
homestead.    This  grant  apparently  vests  a  life  estate  inl 
children   born   siibseiiuent   to   May  25,   1901,  with  the 
mainder  to  the  heii-s  of  such  allottee  in  which  such  ehiA 
would   undouhtedly   share   with   heirs   born  prior  to  1 
25,  1901.     The  use  and  support  mentioned  in  such  »* 
means  the  urc  f.n-  agricultural  purposes,  or  any  other 
that  does  not  involve  the  alienation  of  the  corporeal  oti 
corporeal  hereditaments." 

In  the  absence  of  restriction  upon  alienation,  such  li 
estate  in  the  children  born  subsequent  to  May  25,  18 
would  undoubtedly  be  subject  to  conveyance.  It  was, 
ever,  apparently  the  legislative  intent  that  such  ei 
should  remain  in  trust  for  the  use  and  support  of 
children  during  thcii-  lifetime,  which  wil!  probably  be  ■ 
strued  as  inconsistent  with  alienation.  The  status  in 
gai-d  to  alieiiditioii,  of  the  reiuainder,  subject  to  the  life 
tate  in  the  childien  liorn  subsequent  to  May  25,  1901,  ii 
V  difficult  question.     If  it  should  be  held  that  the  five 

» Riley  V.  Kelaey.  218  Fed.  (DC)  391. 
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one  year  term  of  restriction  applied  to  the  home- 
fi  the  heirs  as  well  as  the  allottee,  and  were  unaf- 
)y  the  latter  part  of  Section  16,  it  would  undoubtedly 
e  same  status  as  the  entire  estate  in  the  homestead, 
other  hand,  if  it  shall  be  determined  that  the  home- 
subject  to  alienation  by  the  heirs,  by  reason  of  the 
m  vesting  a  life  estate  in  the  heirs  born  subsequent 
25,  1901,  then  its  status  is  different.  It  is  clear  that 
the  provision  "but  if  he  have  no  such  issue,  .  .  . 
d  embraced  in  his  homestead  shall  descend  to  his 
ree  from  such  limitation,*'  the  homestead  would  be 
)d  in  the  heirs  by  both  the  five  and  twenty-one  year 
ns.  But  this  provision  applied  only  in  case  there 
)  such  issue.  When  there  was  such  issue,  the  re- 
'  was  restricted  in  the  heirs  under  both. 

Homestead — ^Alienation  By  Devisee. — Under 
16  of  the  Supplemental  Agreement,  the  homestead 
mber  who  left  no  issue  surviving,  born  subsequent 
25,  1901,  was  subject  to  devise  by  will.  It  has 
Id  that  the  devisee,  under  such  will,  took  the  home- 
ee  from  restrictions  upon  its  alienation.® 

Surplus  Allotments. — As  to  the  surplus  allotments 
minor  and  adult  allottees  who  made  their  selection 
eath,  there  can  be  no  question  that  the  restrictions 
ed  in  the  first  part  of  Section  16  applied  to  both  the 

and  their  heirs,  and  that  such  surplus  allotments 
tricted  in  the  hands  of  the  heirs  for  five  years  from 
day  of  August,  1902.  It  is  equally  clear  that  the 
r    such    allottees    could    convey    title    thereafter, 

such  heirs  were  minors  or  adults,  unless  affected 
of  April  26,  1906,  and  May  27,  1908.^'^ 


i  States  V.  Fooshee,  225  Fed.  (CCA)  521. 

•  V.  Western  Investment  Co.,  221  U.  S.  286,  55  L.  Ed.  738; 

Freeman,  167  Pac.  74. 
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§  138.    Smplns— Act   of   April   21,    1901.— The  Ad 

April  21,  1904,  is  as  follows : 

"And  all  the  restrictions  upon  the  alienation  of  Und 
all  allottees  of  either  of  the  Five  Civilized  Tribes  of  Ind 
u'ho  are  not  of  Indian  blood,  except  minors,  are,  except  i 
homesteads,  hereby  removed  and  all  restrictions  i 
the  alienation  of  all  other  allottees  of  said  tribes,  ei 
minors  and  except  as  to  homesteads,  may,  with  the  appi 
of  the  Seeretarj-  of  the  Interior,  be  removed  under  i 
rules  and  regulations  as  the  Secretary  of  the  Interior 
prescribe.    .    .    ." 

It  will  be  noted  that  the  Act  does  not  relieve  the  i 
bilities  of  the  allottee,  but  removes  the  restrictions  i 
the  land  itself.  The  Act  applies  to  the  land  and  not  tc 
allottee." 

The  surplus  lands  mentioned  in  the  Act,  towit:  thw 
adult  allottees  not  of  Indian  blood,  upon  the  pansaite  ol 
above  act,  were  unrestricted  in  the  allottees,  and,  i 
their    death,    thereafter    descended    unrestricted    to  ' 


§  139.  Minora. — Minors  were  specifically  excepted 
the  provisions  of  the  Act,  but  it  seems  clear  that  the  sui 
land  of  an  allottee  who  was  a  minor  at  the  time  o 
passage  was  alienable  upon  the  minor's  attaining  his 
jiirity  thereafter;  and  that  upon  his  death,  after  atti: 
his  majority,  tlu-  land  desct-niJetl  unrestricted  to  his  h( 

It  has  also  been  held,  in  Roberts  v.  Casner,  152  Pat, 
that  upon  the  death  of  a  minor  after  the  passage  of 
Act,   his  surplu.s  allotment  descended  to  his  heirs 
strieted,  provided  the  heirs  were  adults.     The  decisi 

i>  Untted  States  v.  Jacobs.  195  Fed.  (CCA)  707;  Bradley  f 
dard.  45  Okla.  77,  14G  Pac.  409. 

1^  ParkiiiBon  v.  Skelton,  33  Okla.  gl3.  128  Pac.  131;  United 
V.  Jacobs.  195  Fed,  (CCA)  707;  Bradley  v.  Ooddard.  46  Okla.  J 
J'ac.  409 :  Iowa  Land  &  Trust  Co,  v,  Dawson.  37  Okla.  593.  134  P 

"  United  Slates  v.  Shocli.  \V\  Ve4.  tCCl  8S2,  870. 
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I  the  proposition  that  after  the  death  of  the 
tee,  the  land  no  longer  belongs  to  a  minor,  but 

and  if  the  heirs  are  adults^  the  exception  to  the 
ot  apply,  and  the  land  is  unrestricted.     If  the 

to  the  land  and  not  to  the  allottee,  it  is  difficult 
that  conclusion  can  be  reached.  It  is  true  that 
^th  of  the  minor  the  land  no  longer  belongs  to 
but  it  was  still  the  allotment  of  a  minor,  and  was 
by  the  allottee  or  his  heirs  until  August  7,  1907, 
m  16  of  the  Supplemental  Agreement,  unless  re- 
?re  removed  by  the  Act  of  April  21,  1904,  above 
but  that  Act  removed  restrictions  only  upon  the 
It  allottees,  not  of  Indian  blood,  and  as  the  land 
land  of  an  adult,  it  was  unaffected  by  the  act  and 
lienable  under  Section  16,  supra.     By  the  Act 

of  restrictions  does  not  depend  upon  the  age  or 
ood  of  the  heir,  but  of  the  allottee.  If  the  allot- 
thin  the  provisions  of  the  act,  the  land  was  unre- 
l  if  he  died  thereafter,  it  was  unrestricted  in  his 
iless  of  their  age  or  degree  of  blood.  As  said  by 
?  Court  of  Oklahoma,  in  Parkinson  v.  Skelton : 

rd  'allottees'  as  used  in  the  Act  of  April  21, 
to  the  parties  to  whom  allotments  were  made 
their  heirs,  and  when  the  allottee,  under  the 

3uld  have  been  authorized  to  alienate  his  land 

d,  the  same,  on  his  death,  was  alienable  by  his 

it  reference  to  their  blood/'** 

?  holding  in  Parkinson  v.  Skelton,  supra,  and 
ve,  151  Pac.  885,  the  Act  also  would  render,  free 
?tions  by  the  heir,  the  surplus  allotment  of  a 
ee  who  died  before  attaining  his  majority,  and 
passage  of  the  above  Act,  after  he  would  have 
age,  if  he  had  lived.  And  the  same  course  of 
ould  arrive  at  the  same  result  in  the  case  of  a 

Q  V.  Skelton,  33  Okla.  813,  128  Pac.  131;  BradW^  \. 
Dkla.  77,  145  Pac,  409. 
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minor  who  died  after  the  pasnage  of  the  Act,  in  vki 
the  holding  in  United  States  v.  Shock,  187  Fed.  (CC) 
to  the  effect  that  a  minor,  upon  attaining  his  majority  i 
April  21,  1904,  was  free  to  convey  his  surplus  land. 

§  140.  Status  of  Inherited  Land  Prior  to  April  2^  I 
— At  the  time  of  the  passage  of  the  Act  of  April  26,  '. 
the  status  of  the  inherited  lands  of  the  Creek  Nation, 
reference  to  alienation  was  as  follows: 

The  lands,  both  surplus  and  homesteads  of  memben 
died  before  receiving  allotment,  were  subject  to  i 
stricted  alienation  by  the  heirs,  whether  adult  or  min 

Homestead  allotments  of  members  who  died  after  i 
inent,  leaving  no  children  born  subsequent  to  May  25, 
were  alienable  by  the  heirs  upon  the  death  of  the  alio 
or  restricted  for  five  years  from  August  8,  1902,  or  tw 
one  years  from  date  of  patent,  according  to  the  com 
tion  that  shall  be  finally  adopted. 

The  estate  for  life  of  such  children  in  the  horoestei 
a  member  who  died  subsequent  to  allotment,  leaving 
born  subsequent  to  May  25,  1901,  was  probably  inaliei 
The  remainder  subject  to  such  life  estate  was  probabl 
stricted  for  twenty-one  years  from  date  of  patent. 

The  surplus  allotments  of  all  members  who  died  i 
quent  to  allotment  were  inalienable  by  the  heirs 
August  7,  1907 ;  thereafter,  alienable  by  the  heirs,  wb 
adult  or  minor. 

The  surplus  allotments  of  adult  allottees  not  of  I 
blood,  who  died  after  April  21,  1904,  were  alienable  b 
heirs. 


OHAPTEB    XVIII. 

SMIXOLE— SOURCE  AND  NATURE  OF  SEMINOLE 

TITLE. 

ftl.  Allotment  Acts  and  Treaties. 

A2.  Persons  Participating  in  Allotment. 

43.  Freedmen. 

44.  Title  of  Seminoles. 

I  141.  Allotment  Acts  and  Treaties. — The  first  agree- 
•it  with  any  of  the  Five  Civilized  Tribes  to  be  adopted 
tt  by  the  United  States  and  the  tribe  was  with  the 
ttinoles.  The  agreement  known  as  the  Original  Seminole 
f'eement  was  ratified  by  the  tribe  on  December  16,  1897, 
^adopted  by  the  Act  of  Congress,  approved  July  1,  1898. 
Supplemental  Agreement  was  afterwards  adopted  by  the 
^  on  the  7th  day  of  October,  1899,  and  ratified  by  Con- 
is  by  the  Act  approved  June  2,  1900. 
By  Act  of  March  3,  1903,  the  restrictions  upon  aliena- 
,  applicable  to  the  homestead,  were  changed  and  it  was 
-ted  that  the  tribal  government  should  not  continue 
rer  than  March  4,  1906.  These  were  the  acts  and  trea- 
nnder  which  the  lands  of  the  Seminoles  were  allotted 
leveralty  to  the  members  of  the  tribe  and  the  restric- 
8  npon  alienation  imposed.  The  rolls  of  the  tribe  were 
pleted  and  approved  by  the  Secretary  of  the  Interior 
^.pril  2,  1901.  On  June  1,  1901,  the  Commission  opened 
office  for  allotment  at  Wewoka  and  the  allotment  was 
pleted  on  June  28,  1902. 

142.  Persons  Participating  in  AUotment. — The  Sem- 
es were  a  nation  of  full-bloods.  Intermarriage  with  a 
Dber  of  the  tribe  did  not  bestow  citizenship,  as  among 

Choctaws  and  Chickasaws.     There   were   on\y   Wvt^% 
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classes  of  citizens  entitled  to  enrollment,  citizens  by 
citizens  by  adoption,  and  freednien.  No  separate  rolls 
made  of  adopted  citizens.  They  were  included  in  the 
of  citizens  by  blood.  The  membership  was  thus  eli 
by  the  Commission  in  its  final  rolls:  "Seminoles  li 
Blood,"  "Seminole  Fi-eedmen,"  "Sdminoles  by  Blood,  rain 
children"  (Act  March  3,  1905).  "Seminole  Freedma 
(Act  of  Congress  March  3,  1905.) 

Unlike  the  ease  in  the  agreements  with  the  other  triki 
the  Oringal  Seminole  Agreement  contained  no  provision  i 
which  its  memherBhip  was  to  be  determined.  By  Sectiu 
of  the  Supplemental  Agreement  it  was  enacted: 

"First — That  the  Coiiiiiiiasion  to  the  Five  Civilized Trii 
in  making  the  rolls  of  Beuiinnle  citizens,  pursuant  to  t 
Act  of  ConpresK  approved  June  twenty -eighth,  eighhi 
hundred  and  ninety-eighl,  shall  place  on  said  rolls  i 
names  of  all  children  born  to  Seminole  citizens  uploa 
including  the  thirty-first  day  of  December,  eighteen  hi 
dred  and  ninety-nine,  and  the  names  of  all  Seminole « 
zens  then  livinc;  and  the  mils  so  made,  when  approved 
the  Secretary  of  the  Interior,  as  provided  by  said  Aft 
Congress,  shall  constitute  the  final  rolls  of  Seminole  d 
zens,  upon  which  the  allotment  of  lands  and  distribati 
of  money  and  other  property  belonging  to  the  Seminolil 
dians  shall  be  ninde,  and  to  no  other  persons." 

By  Aet  of  March  3,  1905,  the  Secretary  was  directed 
enroll  "Indian  children  born  prior  to  March  4,  1905,  i 
living  on  said  later  date,  to  citizens  of  the  Seminole  Natl 
whose  cnrolliiieTit  has  been  approved  by  the  Secretdry 
the  Interior;  and  to  enroll  and  make  allotments  tost 
children,  giving  to  each  an  ecjual  nnmber  of  acres  of  law 

5  143.  Freedmen.; — The  Spminoles  were,  prior  to  i 
Civil  AVar,  a  .slaveholdiiig  people  and  during  that  strug 
threw  in  their  lot  with  the  Southern  Confederacy.  AJ 
the  war,  a  peace  was  concluded  between  the  United  SU 
iwd  the  Scminules  in  the  City  of  Washington  on  March 
150 


SEMINOLE.  §  144 

>6,  which  was  ratified  by  Congress  on  the  19th  day  of 
Ly,  and  proclaimed  on  the  16th  day  of  August,  1866. 

Section  2  is  as  follows: 

*The  Seminole  Nation  covenants  that  henceforth  in  said 
tion  slavery  shall  not  exist,  nor  involuntary  servitude,  ex- 
pt  for  and  in  punishment  of  crime,  whereof  the  offending 
rty  shall  first  have  been  duly  convicted  in  accordance 
th  law,  applicable  to  all  the  members  of  said  nation.  And 
ismuch  as  there  are  among  the  Seminoles  many  persons 
African  descent  and  blood,  who  have  no  interest  or  prop- 
ter in  the  soil,  and  no  recognized  civil  rights,  it  is  stipu- 
ted  that  hereafter  these  persons  and  their  descendants, 
id  such  other  of  the  same  race  as  shall  be  permitted  by 
id  nation  to  settle  there,  shall  have  and  enjoy  all  the 
fhts  of  native  citizens,  and  the  laws  of  said  nation  shall 
•  equally  binding  upon  all  persons  of  whatever  race  or 
lor,  who  may  be  adopted  as  citizens  or  members  of  said 

iy  such  provision  and  treaty,  the  former  slaves,  "and 
h  others  of  the  same  race,  as  shall  be  permitted  by  said 
ion  to  settle  there"  became  an  integral  part  of  the 
(linole  Nation,  with  all  the  rights  of  native  Seminoles. 
^y  were  enrolled  by  the  Commission  and  allotments  made 
:hem  which  were  subject  to  the  same  conditions  and  re- 
ctions  that  pertained  to  the  allotment  of  members  of 
ian  blood.^ 

144.  Title  of  the  Seminole. — The  Seminoles  were  an 
shoot  of  the  Creek  Tribe  who  migrated  into  Florida. 
y  were  at  first  called  lower  Creeks,  but  became  known 
Seminoles  about  1775.  By  treaty  concluded  at  Fort 
altin,  September  18,  1823,  the  Seminoles  ceded  most  of 
Ir  lands  to  the  United  States  and  were  confirmed  in 
ir  pos.session  of  the  rest.    On  the  9th  day  of  May,  1832, 

Joat  v.  United  States,  224  U.  S.  458,  56  L.  Ed.  841;  Godfrey  v. 
n  Land  &  Trust  Co.,  21  Okla.  293,  95^ac.  792;  Kappler's  Laws 
TreaUee,  Vpl.  2,  page  910. 
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■  a   treaty   was   concluded   between   the   Seminoles  and  iHt 
United  States  known  as  the  treaty  of  Paynes  Landing.  I^ 
its  terms  the  Keniinoles  were  to  send  agents  into  the 
try  west  of  the  Jliasissippi,  the  granting  of  which  by  tk 
United  States  to  the  Creek   \ation   was  under  cotuiden' 
tion,  for  the  purpo.se  of  determining  whether  they  wm 
receive  a  part  of  the  lands  of  the  Creeks  and  remove  ii 
their   country.     T^pon  a   favorable   report   by   such  agei 
the  trcHty  was  to  be  binding  upon  both  parties.     The  1 
dians  agreed  to  cede  to  the  United  States  their  lands 
Florida  and  to  receive  lands  among  the  Creeks  and  to  I 
eoine  "a  constitutional   part   of  the   Creek  Nation,"  m 
whom  they  were   to  be   reunited.     In   the  treaty  betwe 
the  United  States  and  the   Creeks  of  February  14,  IBS 
provision  was  made  for  the  Rcniinoles  in  aoeordance  witi 
the  above  agreement.    Upon  a  favorable  report  of  the  Sen 
inole  agents,  a   treaty  was  conpluded  between  the  I'nitti 
States  and  the  Seminole  Indians  at  Fort  Gibson  on  MarcK 
28,   1823,   confirming  and   ratifying  the   treaty   of  PavnM 
Landing.     A  large  part  of  the  Seniinoles  resisted  emipt 
tion,  and  the  efforts  of  the  United  States  to  remove  thai 
by  force  brought  on  the  Second  Seminole  War  which  w" 
waged  for  several  years.    The  removal  of  the  Seminoles 
the  Creek  country  was,  however,  finally  effected. 

In  onler  to  ally  ibp  dissention  between  the  Creeks  a 
Seminoles  in  the  Indian  Territory,  the  treaty  of  August  7. 
1856,  was  concluded  between  the  United  States  and  tho 
Tribes  of  Indians.  By  such  treaty  the  Creeks  conveyed  ti 
the  Seminoles  for  their  exclusive  u.se  and  enjoyment  a  pirt 
of  their  domain.  By  Ireiity  of  March  21,  1866,  the  StM- 
inoles  ceded  to  the  I'nitcd  States  for  a  stipulated  price,  il 
the  lands  they  hud  received  from  the  Creeks  under  til 
treaty  of  Augu.st  7,  I8.^)<>,  and  the  United  States,  having  ol 
tained  from  the  Crcek.s  the  westerly  part  of  their  land* 
granted  to  the  Seminoles  a  trad  of  two  hundred  thous 
acres  "which  shall   constitute  the  national  domain  of 

Seniinolf  .Vntiini."     Sulisei^ueutly  by  the  Acts  of  March! 
152 


SEMINOLE.  §  144 

nd  August  5,  1882,  the  United  States  purchased  for 
ninoles  an  additional  tract  on  the  east  consisting  of 
•  acres. 

he  original  Seminole  Agreement  it  was  provided: 

len  the  tribal  government  shall  cease  to  exist  the 
►al  chief  last  elected  by  said  tribe  shall  execute,  un- 
hand and  the  seal  of  the  nation,  and  deliver  to  each 
f  a  deed  conveying  to  him  all  the  right,  title,  and  in- 
of  the  said  nation  and  the  members  thereof  in  and 
lands  so  allotted  to  him,  and  the  Secretary  of  the 
r  shall  approve  such  deed,  and  the  same  shall  there- 
perate  as  relinquishment  of  the  right,  title,  and  in- 
)f  the  United  States  in  and  to  the  land  embraced  in 
nveyance,  and  as  a  guaranty  by  the  United*  States 
itle  of  said  lands  to  the  allottee ;  and  the  acceptance 
I  deed  by  the  allottee  shall  be  a  relinquishment  of 
5  to  and  interest  in  all  other  lands  belonging  to  the 
xcept  such  as  may  have  been  excepted  from  allot- 
id  held  in  common  for  other  purposes." 

fie  allotment  of  the  lands  of  the  tribe  in  severalty 
ttee  succeeded  to  all  the  right,  title  and  interest  of 
>e  and  of  the  United  States  in  the  land  selected  as 
tment  and  was  seised  of  a  fee  simple  title,  which  in 
ence  of  restrictions  upon  alienation  would  support 
riner  of  sale,  conveyance  or  incumbrance. 


CHAPTEB    XIX. 

SEMINOLE— ALLOTMENT. 

§  145.  Homestead — Surplas. 

146.  Allotment  Certificate. 

147.  Legal  Effect  of  Allotment  Certificate. 

148.  Patent. 

§  145.    Homestead — Surplus. — ^By     Section     1    of  tU 
Original  Agreement,  the  lands  of  the  Seminoles  were 
for  the  j)urpose  of  allotment,  into  three  olasses,  desif 
as  first,  second  and  third.    There  was  allotted  to  each 
ber  of  the  tribe  land  equal  in  value  to  sixty  acres  of 
first  class,  120  acres  of  the  second  class,  and  240  acres 
the  third  class.    It  was  further  provided  in  said  agreemc 
*VEach  allottee  shall  designate   one  tract  of  forty 
which  shall,  by  the  terms  of  the  deed,  be  made  inalienal 
and  non -taxable  as  a  homestead  in  perpetuity."    The  fc 
acres  thus  made  inalienable  in  perpetuity  was  desigmt 
as  a  homestead,  but  no  name  was  assigned  to  the  balanee 
the  allotment  to  distinguish  it  from  the  homestead, 
paii  of  the  allotment,  exclusive  of  the  homestead,  has 
erally  been  designated  as  the  ''surplus,"  and  the  twoddj 
nations  ** homestead"  and  ''surplus,"  not  only  in  the 
of  the  Seminoles  but  in  the  case  of  the  other  Five  Civil 
Tribes,  has  acquired  a  clearly  defined  meaning.    A  se] 
patent  was  issued  for  the  homestead  and  surplus  and 
term  and  condition  of  restriction  were  diflEerent. 


§  14f).  Allotment  Certificate. — The  rules  and  regulat 
of  the  Commission  provided  for  the  issuance  of  alloti 
certificates  to  the  allottee  evidencing  the  selection  of 
land  described  therein  as  the  allotment  of  such  meml 
Provision  was  made  for  contest  and  the  issuance  of 
ccrtificHte  was  withheld  during  the  time  allowed  for 
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Lug  of  contests  and  pending  their  determination.  This 
partmental  regulation  was  a  recognized  part  of  the  ma- 
inery  of  allotment  in  all  the  Five  Civilized  Tribes.  Sec- 
>n  1  of  the  Original  Agreement  made  provision  for  the 
suanee  of  such  certificates.  It  provided  ''Such  allotment 
lall  be  made  under  the  direction  and  supervision  of  the 
ommission  to  the  Five  Civilized  Tribes,  in  connection  with 
representative  appointed  by  the  tribal  government;  and 
le  chairman  of  said  Commission  shall  execute  and  deliver 
0  each  allottee  a  certificate  describing  therein  the  land  al- 
»tted  to  him." 

1 147.  Legal  Effect  of  Allotment  Oertiflcate. — It  is  well 
*ttled  that  the  allotment  certificate  when  issued,  like  a 
•tent,  is  dual  in  its  effect.  It  is  the  evidence  of  an  ad- 
•dication  by  the  special  tribunal  empowered  to  decide  the 
^^stions  that  the  party  to  whom  it  is  issued  is  entitled  to 
^  land  and  it  is  a  conveyance  of  the  right  of  this  title 

the  allottee.* 

An  allotment  certificate,  however,  is  only  evidence  of  the 
?ht  of  the  holder  to  the  selection  and  allotment  of  the 
t^d  therein  described ;  it  bestows  no  right  of  itself.  Upon 
B  formal  selection,  in  accordance  with  the  rules  of  the 
^tnmission,  and  at  the  expiration  of  the  period  within 
liich  a  contest  might  be  filed,  the  right  of  allotment  be- 
^e  absolute,  the  allottee  having  done  all  that  the  law  re- 
tired to  entitle  him  to  the  land  selected  as  his  allotment. 
ie  duty  of  executing  and  issuing  allotment  certificates 
id  patents  where  the  right  thereto  had  matured,  was  min- 
terial  and  could  be  enforced  by  mandamus.' 
Upon  the  selection  of  an  allotment  by  a  member  of  the 
ibe  in  accordance  with  the  rules  of  the  Commission  the 


1  Wallace  v.  Adams,  143  Fed.  (CCA)  716;  Frame  v.  Bivens,  1^ 
8d.  (CO)  785;  Bowen  v.  Carter,  42  Okla.  565,  144  Pac.  170. 
sBallinger  v.  Froat,  216  U.  S.  240,  54  L.  Ed.  464;  United  States  v. 
Wtmlre,  236  Fed.  (CCA)  474;  United  States  v.  Dowden,  220  Fed. 
XJA)  277;  Thomaaon  v.  Wellman  &  lihoades,  206  Fed.  (CCA) 
S;  White  v.  Starbuck,  41  OkJa.  50,  133  Pac.  223. 
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allottee  became  vested  with  the  equitable  title  to  the  Und 
so  selected,  which  in  the  absence  of  restrictions  upon  iti 
alienation  would  support  a  conveyance.  The  allotment  to-' 
tificate  is  evidence  of  such  equitable  right.* 

§  148.    PBt«nt. — The  delivery  of  patent  conveyed  tte 
legal  title,  which  when  issued,  related  back  to  the  incep- 
tion of  the  title  and  operated  in  favor  of  the  legal 
of  the  equitable  title  of  the  allottee.     The  issuance  of  ; 
ents  in  the  Seminole  Nation,  by  express  provision  wl 
was  peculiar  to  that  nation,  terminated  the  restricted 
riod  upon  the  surplus  Bllotmenta.    By  reason  of  the  un 
tainty  of  the  Secretary  of  the  Interior  in  the  construction 
of  the   Seminole   provisions,  no   patents  were 
after  the   decision   by   the   Supreme   Court   of   the  United 
States  of  the  case  of  Ooat  v.  United  States,  which  was  dfr 
cided'  on  September  20,  1912. 

3  Mullen  V.  United  States,  224  U.  S.  448  S6  L.  Ed.  834;  Golt 
United  Statee,  224  U.  S.  458.  56  L.  Ed.  841;  Qrltta  v.  Fisher.  IMtt 
9.  640,  66  L.  Ed.  338:  United  States  v.  Dowden,  220  Fed.  (CCAI 
277;  Ballinger  v.  Frost,  21fi  U.  S.  240,  54  t..  Ed.  464. 


OHAPTEB    XX. 

SEMINOLE— RESTRICTIONS  ON  ALIENATION- 
ALLOTTED  LAND. 

• 

I  149.  Scope  of  Subject. 

160.  Homestead. 

151.  Surplus. 

162.  Act  of  ApHl  21,  1904. 

163.  Minors. 

164.  Act  of  April  26,  1906. 

156.    Status  of  Allotted  Land  Prior  to  Act  of  May  27,  1908. 

§  149.  Scope  of  Subject. — The  consideration  of  the 
question  of  restrictions  upon  alienation  of  the  lands  of  the 
fieminoles  presents  two  aspects;  first,  restrictions  upon  the 
hnd  in  the  hands  of  the  allottee ;  second,  restrictions  upon 
fte  land  in  the  hands  of  his  heirs  or  devisees.  The  first 
iQestion  will  be  treated  under  the  head  of  '* allotted' land," 
he  second  under  the  head  of  ''inherited  land.** 

§  150.  Homestead. — The  original  Seminole  agreement 
i^o^nded  : 

"Each  allottee  shall  designate  one  tract  of  forty  acres, 
"hich  shall  by  the  terms  of  the  deed,  be  made  inalienable 
rid  non-taxable  as  a  homestead  in  perpetuity.*' 

By  Act  of  March  3,  1903,  however,  this  restriction  was 
hanged  by  Congress.    It  was  then  provided: 

"Provided,  further,  that  the  homestead  referred  to  in 
aid  act  shall  be  inalienable  during  the  lifetime  of  the  al- 
Dttee,  not  exceeding  twenty-one  years  from  the  date  of  the 
leed  for  the  allotment.  A  separate  deed  shall  be  issued  for 
iid  homestead,  and  during  the  time  the  same  is  held  by 
he  allottee  it  shall  not  be  liable  for  ^ny  debt  contracted 
y  the  owner  thereof." 
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Any  attempted  alienation  or  incumbrance  of  said  k 
stead  by  the  allottee  was  absolutely  void.' 

§  151.     Surplus,— The   lauguage   of  the  Origin&l  A{ 
ment   imposing   restrictions   upon   alienation   applicable  I    , 
the  surplus  ia  as  follows: 

"All  contracts  for  sale,  disposition,  or  incumbrance 
any  part  of  any  allotment  made  prior  to  date  of  piti 
shall  be  void. ' ' 

This  lan)^a|re  is  broad  enough  to  include  the  homHie 
but  inasmuch  as  the  provision  applicable  to  the  homfflld    = 
alone,  is  much  broader  and  the  term  of  restriction  gWiW 
it  is  immaterial.     The   Original   Agreement  also  providi 
that: 

"When  the  tribal  government  shall  cease  to  exist  tbi 
principal  chief  last  elected  by  said  tribe  shall  exeeule  i 
der  his  hand  and  the  seal  of  the  nation  and  deliver  toeJ 
allottee  a  deed,  etc." 

It  is,  apparent  that  il  ivas  the  understanding  of  the  S(» 
inoles  from  the  two  provisions  that  the  lasuance  of  patfo* 
which  act  was  to  terminate  the  period  of  restrictions  u] 
the  surplus,  was  to  occur  "when  the  tribal  govemmert 
shall  cease  to  exist."  By  Act  of  Congress  of  March  J 
19<I3,  it  was  eiiai'ted  that  the  tribal  government  of  the  SeB 
inoles  was  not  to  continue  longer  than  March  4,  1906.  0 
March  2,  1006,  however.  Congress  by  joint  resolution, 
vidcd  for  the  continuance  of  "the  tribal  existence  and  pt« 
ent  tribal  governments"  of  the  Five  Civilized  Tribes 
full  force  and  effecl  for  all  purposes  under  existing  laws,' 
until  all  the  ])ropprty  of  the  tribe  should  be  distributed 
And  hy  Act  of  April  26,  1906,  such  tribal  governmMl 
were  continued  "until  otherwise  provided  by  law." 
has  l)een  definitely  settled  that  Congress  had  authority 

>  Qoat  V.  Unlteil  Staiee.  224  U.  5.  4ES,  m  L.  Ed.  841;  DeminC 
vCBtment  Co.  v.  Uniled  State.  224  ir,  S.  471.  56  U  Ed.  847;  3t(Mt: 
Slmpaon,   124  Pec.  754. 


SEMINOLE.  §  152 

flinge  the  date  of  the  expiration  of  the  tribal  governments 
md  that  the  restricted  period  did  not  terminate  upon  March 
f  1906,  but  upon  issuance  and  delivery  of  patent* 

Xo  patents  were  issued  by  the  Commission  to  lands  in 
be  Seminole  Nation  until  after  April  29,  1912.» 

It  therefore  follows  that  no  surplus  allotments  of  allot- 
fes  in  that  nation,  except  such  as  were  affected  by  the 
jets  of  April  21,  1904,  and  May  27,  1908,  were  subject  to 
lienation  prior  to  April  29,  1912.  The  date  of  the  exe- 
rtion and  delivery  of  patent  therefor,  would  control  the 
Senability  of  the  land  in  each  case. 

§  152.  Act  of  April  21,  1904.— On  April  21,  1904,  Con- 
ress  enacted  as  follows : 

"And  all  the  restrictions  upon  the  alienation  of  lands  of 
1  allottees  of  either  of  the  Five  Civilized  Tribes  of  Indians 
ho  are  not  of  Indian  blood,  except  minors  are  except  as  to 
)inesteads,  hereby  removed,  etc.*' 

Upon  selection  of  allotment  the  allottee  was  vested  with 
I  equitable  title,  which,  had  there  been  no  restrictions 
pon  his  right  of  alienation,  would  have  supported  a  con- 
eyance  prior  to  issuance  of  patent.  The  condition  that 
le  land  should  not  be  alienated  prior  to  delivery  of  pat- 
at  was  a  restriction  which  was  removed  by  the  above  Act, 
nd  therefore,  all  adult  allottees  of  the  Seminole  Nation 
1w  were  not  of  Indian  blood,  were  authorized  to  convey 
lie  fee  or  any  lesser  interest  in  their  surplus  land  free 
Pom  restrictions  of  any  kind,  notwithstanding  no  patents 
id  been  issued  therefor.  Preedmen  allottees  of  the  tribe 
we  "allottees  not  of  Indian  blood*'  upon  whose  right  of 
lienation  of  their  surplus  allotments  all  restrictions  were 
amoved  by  said  Act.* 


*Goat  y.  United  States,  224  U.  S.  45S,  56  L.  Ed.  841;   Scott  v. 

dmby.  155  Pac.  1154. 

(Scott  v.  Quimby,  155  Pac.  1154. 

(Goat  V.  United  SUtes,  224  U.  S.  458.  56  L.  Ed.  841;  Deming  In- 

rtment  Co.  v.  United  States,  224  U.  S.  471.  56  L.  Ed.  847;  God- 

r  T.  Iowa  Land  ft  Trust  Co.,. -21  OkJa.  293,  95  Pac.  792. 
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§  153.  Minors, — The  Act  specifically  excepted  mi 
from  its  operation.  They  were  excepted  wholly  on  aee 
of  their  minority.  It  was  by  reason  of  their  being  inei 
enced  that  Congress  excepted  them  from  the  pron 
permitting  alienation  that  applied  to  adult  membei 
their  riass.  Upon  their  attaining  their  majority,  afUi 
passage  of  said  Act,  the  reason  for  their  exclusion  wa 
moved.  It  has,  therefore,  been  held  that  the  restrie 
were  removed  by  said  Act  upon  the  surplus  allotmen 
non-Indian  members  who  were  minors  at  the  time  o 
passage  upon  their  attaining  their  majority  thereaftei 

§  154.  Act  of  April  36,  1906.— The  Act  of  April  21. 
removed  restrictions  upon  adult  members  of  non-lr 
blood  insofar  as  their  surplus  allotments  were  con« 
It  did  not  effect  the  alienation  of  the  lands  of  allottees 
were  of  Indian  blood.  No  other  Acts  of  Congress  re 
ing  restrictions  upon  allotted  land  were  passed  uiiti 
Act  of  May  27,  1908.  The  Act  of  April  26,  1906,  exte 
the  restricted  period  as  to  full  bloods  upon  both  su 
and  homestead  lands.  Part  of  Seetion  1!)  of  that  Art 
follows: 

"No  full-biood  Indian  of  the  Choctaw,  Chicki 
Cherokee,  Creek  or  Seminole  Tribes  shall  have  powi 
alienate,  well,  dispose  of,  or  incumber  in  any  manner 
of  the  lauds  allotted  to  him  for  a  period  of  twent; 
years  from  and  after  the  passage  and  approval  of  this 
unless  such  re.striction.s  shall  prior  to  the  expiratic 
said  period  be  removed  by  Act  of  Congress." 

§  If)').  Status  of  Allotted  Land  Prior  to  Act  of  Ma 
1908.— The  status  of  allotted  lands  of  the  Seminoles 
to  the  takinK  effect  of  the  Aft  of  May  27,  1908,  in  rega 

'  United  States  v.  Shock,  187  Fed.  (CO  862,  870;  Chart 
Thomburg.  44  Okla.  380.  14t  Par.  1033:  Smith  v.  Bell.  44  OUi 
144  Pac.   1068. 


SEMINOLE. 


§155 


on,  except  alienation  by  will,  may  be  summarized 

ws:    Both  the  surplus  and  homestead  allotments  of 

s  of  Indian  blood  were  inalienable. 

surplus  allotments  of  adult  members  not  of  Indian 

'ere  alienable  after  April  21, 1904. 

mrplus  allotments  of  members  not  vof  Indian  blood 

»re  minors  upon  the  21st  day  of  April,  1904,  were 

le  thereafter  upon  their  attaining-  their  majority. 
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CHAPTER    XXI. 

SEMINOLE— RESTRICTIONS .  ON  ALIENATION- 
INHERITED  LAND. 

9  156.    Lands  of  Members  Who  Died  Prior  to  Selection. 

157.  Homestead. 

158.  Surplus. 


§  156.    Lands  of  Members  Who  Died  Prior  to 

— In  order  to  fix  the  date  upon  which  those  memben 
the  Tribe  living  should  be  entitled  to  allotment,  Se 
of  the  Supplemental  Agreement  provided  for  allotment 
all  citizens  of  the  Nation  living  upon  the  31st  day  of 
cember,    1899.     Evidently   anticipating   that   in   some 
stances  those  living  on  that  date  might  die  before  they 
selected  and  secured  the  allotments  to  which  they  were 
titled,  Section  2  of  the  Supplemental  Agreement  pro 
that  if  any  member  should  die  after  that  time  **the 
money  and  other  property  to  which  he  would  be  entit! 
living,  shall  descend  to  his  heirs,  etc." 

Both  the  Creek,  Cherokee  and  Choctaw-CSiic 
agreements  contained  practically  identical  sections.  It 
been  definitely  settled  by  the  Supreme  Court  of  the  Ui 
States  under  the  above  mentioned  agreements,  that  the 
strict  ions  upon  alienation  applicable  to  the  lands  of 
bei's  who  made  their  selection  prior  to  their  death  did 
a])ply  to  eases  where  the  members  died  before  sel 
and  that  such  land  immediately  passed  to  their  heirs 
from  restrictions  of  any  kind.  The  same  construction 
been  <riven  by  the  State  Supreme  Court  in  the  ease  o£ 
Semiiioles  and  there  is  no  reason  apparent  why  the 
i-ule  should  not  be  followed  by  the  Supreme  Court  of 
United  States.^ 

1  Smith  V.  Sumpsey  &  Rosie,  166  Pac.  1094. 
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§  157.  Homestead. — ^The  restriction  applicable  to  the 
homestead  by  Act  of  March  3,  1903,  is  as  follows : 

**  Provided  further  that  the  homestead  referred  to  in 
said  Act  shall  be  inalienable  during  the  lifetime  of  the  al- 
lottee, not  exceeding  twenty-one  years  from  the  date  of  the 
deed  for  the  allotment." 

This  provision  is  almost  identical  with  Section  12  of  the 
Choctaw-Chickasaw  Supplemental  Agreement,  and  it  has 
heen  held  by  the  Supreme  Court  of  the  United  States  that 
the  restriction  was  personal  to  the  allottee  and  expired 
his  death,  so  that  the  land  was  immediately  alienable 
the  heir.  A  like  construction  has  been  given  to  the  Sem- 
le  Agreement  by  the  Supreme  Court  of  Oklahoma.^ 

§  158.    Surplus. — It  has  been  held  that  the  provision  of 

Seminole  Agreement  applicable  to  the  surplus  allot- 

Lt  ran  with  the  land  and  operated  as  a  restriction  upon 

sale  thereof  prior  to  issuance  of  patent  whether  in  the 

of  the  allottee  or  his  heirs.^ 


sLala,  Seminole  RoU  No.  908  v.  Powell,  166  Pac.  1050;  Smith  v. 

ipaej  ft  Ro0ie,  166  Pac.  1094;   Stout  v.  Simpson,  34  Okla.  129, 

Pac  754. 
a  Smith  v.  Sumpsey  &  Rosie,  166  Pac.  1094;  Lula,  Seminole  Roll 

908  V.  Powell,  166  Pac.  1050. 
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REMOVAL  OP  RESTRICTIONS— GENERAL 
STATEMENT. 

t  169.  ReaBon  tor  Impoalng  Reatrlctlooa. 

160.  Reasons  for  Removal  of  ReatrlcUonH — Allotted  Landi. 

161.  Reasons  for  Removal  of  Restrictions — Inli«rited  Land*. 

162.  Acts  RemoTlng  Restrictions. 

§  159.  Reason  for  Imposing  Reitriotions. — Th« 
meiit  in  severalty  of  the  lands  of  the  Five  Civilized  Trifc 
was  predicated  upon  the  assumption  that  the  aliquot  pi 
of  the  lands  of  each  Tribe  received  by  every  member  Ui 
of,  as  his  allotment,  would  be  sufficient  to  maintain  )ii> 
the  essential  comforts  of  life  and  to  protect  him  agn 
penury  and  want.  And  Congress  fully  realized  thtt  I 
Indians,  being  still  in  the  tribal  state  of  development^ 
which  community  ns  opposed  to  private  ownership  of  I" 
erty,  is  eharaeteristic,  if  placed  suddenly  upon  an  equl 
^tith  the  whites  upon  the  basis  of  the  white  man's  civil 
tion,  would  be  unable  to  protect  themselves  againit  I 
superior  endowments  of  their  white  neighbors ;  and  11 
unless  steps  were  taken  to  prevent  it,  the  land  hunger  i 
commercial  instincts  of  the  whites,  and  the  improvidl 
and  inexperience  of  the  Indians,  would  inevitably  refflll 
the  former  obtaining  the  land  of  the  latter  and  leil 
them  without  means  of  self-support  and  a  charge  upoD 
community.  It  was  in  order  to  meet  this  clearly  fom 
danger  that  restrictions  upon  the  right  of  alienation  rf 
Ijinds  of  allottees  »f  the  .several  Tribes  were  imposed.  W 
the  restricted  period  varied  in  the  different  Tribes,  I 
with  respect  to  the  homestead  and  surplus  parts  of  tl» 
lotment  in  the  same  Tribe,  \he  attempt  to  protect  the 
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n  the  enjoyment  of  their  lands  until,  by  experience  in 
vhite  man's  ways,  it  was  hoped  they  might  learn  to 
ct  themselves,  is  apparent  in  the  legislation  applying 
em  all. 

e  very  reason  of  the  restriction  was  the  assumption  of 
ncompetency  of  the  Indian  allottees,  inherent  in  the 
m  blood  on  account  of  the  habits  of  thought  and  re- 
fd  development  of  those  people.  But  each  of  the  Five 
ized  Tribes  embraced  many  people  not  of  Indian  blood 
their  memberships  represented  every  degree  of  amal- 
ition  with  such  foreign  elements.  Upon  the  one  ex- 
e  were  the  full-bloods  who,  in  most  instances,  were  un- 
to speak  or  understand  the  language  in  which  the 
les  were  written.  Upon  the  other  hand,  were  the 
»  who  had  become  members  of  the  Tribe  by  inter- 
iage  or  adoption,  and  the  freedmen,  former  slaves,  who 
been  admitted  to  membership  under  compulsion; 
er  of  whom  had  a  trace  of  Indian  blood.     Between 

extremes,  were  persons  of  every  degree  of  Indian 
,  the  result  of  a  crossing  between  the  Indian  and  non- 
n  population.  It  is  thus  obvious  that  the  considera- 
hat  induced  Congress  to  prohibit  the  alienation  of  the 
operated  most  strongly  in  the  case  of  full  bloods,  and 
the  mixed  bloods,  decreased  in  proportion  as  the  blood 
J  member  partook  less  of  the  Indian  and  more  of  the 
idian.  With  the  whites  and  freedmen,  having  no  In- 
blood,  the  reason  for  the  restriction  disappeared  en- 
In  the  imposition  of  restrictions  under  the  original 
Bs,  however,  no  distinction  was  made  between  full 
3  and  the  whites  and  freedmen.  They  applied  equally 
to  whom  allotments  were  made.  In  the  course  of  time, 
3me  of  the  allottees  died  and  their  lands  descended  to 
heirs.  These  inherited  lands  were,  in  some  instances, 
jt  to  restriction  in  the  hands  of  the  heirs,  and  in  other 
ices  were  not.  But  these  heirs  were  themselves,  ex- 
those  bom  subsequent  to  the  closing  of  the  rolls  for 

provision  was  made,  recipients  of  a\\otmeTv\;a,  ^di^- 

165 


§  161  LANDS   OP   THE   FIVE   CIVILIZED   TRIBES. 

quate  in  the  ju(l«^ment  of  Congress,  for  their  use  and  asuj 
port.  Consequently  there  was  no  vital  necessity  for  jpn 
venting  the  alienation  of  such  inherited  lands. 

§  160.    Beasons  for  Removal  of  BertrictioiiB — kUaftit^ 
Land. — There  were  then  two  classes  of  lands  in  respect   ^ 
which  Congress  came  to  the  conclusion  that  restriction  u] 
alienation  was  unnecessary;  allotted  land  of  non-Indian, 
slight  Indian  blood,  and  inherited  lands.    But,  as  has 
shown,  the  considerations  that  induced  Congress  to  remc 
restrictions  upon  the  two  classes  of  lands  were  dis-sii 
and  this  distinction  is  clearly  reflected  in  such  legislal 
In  the  case  of  allotted  lands,  it  was  the  judgment  of 
gress  that   allottees  of  non-Indian  or  slight-Indian  bl( 
were  capable  of  managing  their  affairs  without  the  supernH 
tending  care  of  the  government,  and  as  to  them  restricts 
were  unnecessary.     Removal  of  restrictions  upon  the 
lotted  lands,  therefore,  was  based  U]>on  the  quantum 
Indian  blood.    As  a  consequence  of  the  legislative  aaaom] 
tion  of  the  competency  of  the  allottees  of  the  degrees 
blood  designated,  all  restrictions  of  whatever  nature  wei 
removed  as  to  the  lands  affected.    And  no  regulation  of 
kind  was  imposed,  as  in  the  case  of  conveyances  by 
blood   heirs,   designed   to   prevent   sales  upon   inadeqnal 
considerations.     The    restrictions   themselves   having 
removed  upon  the  assumption  of  the  competency  of  th( 
affected  by  the  legislation,  such  guardianship  w*ould  ha)f«| 
been  both  unnecessary  and  inconsistent. 

§  161.    Reasons  for  Removal  of  Restrictiona — ] 
Land. — In  the  case  of  the  owners  of  inherited  lands,  howa 
evei-,  no  such  presumption  was  entertained.     No  delusi^ 
were  iiuiul<red  that  the  heirs  upon  the  removal  of 
tions  would  not  sell  their  inherited  lands.    The  exjierieni 
with  those  heii-s  who  had  received  their  inheritances 
jiffected  by  restrictions  was  conclusive  upon  this  point. 
consideration  which  in  the  judgment  of  Congress  ji 
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t  removal  of  restrictions  upon  the  inherited  lands,  was 
i  fact  that  the  heirs,  except  those  born  subsequent  to  the 
sing  of  the  rolls,  were  the  owners  of  allotments  adequate 
•  their  needs.  The  removal  of  restrictions,  therefore,  up- 
mherited  lands,  was  not  based  upon  quantum  of  Indian 
>od  of  the  heir.  It  was  effective  as  to  all  heirs  without 
gard  to  Indian  blood.  While  the  heirs  were  not  encour- 
^•d  to  alienate  their  inherited  lands,  the  restrictions  were 
moved  with  the  full  knowledge  that  in  a  vast  majority  of 
■eg  they  would  do  so.  Such  safe-guards  as  were  thrown 
Nrat  conveyances  by  the  heirs,  in  case  of  full  bloods,  were 
rt  intended  to  discourage  or  hinder  sales  but  to  prevent 
«  lands  from  being  sacrificed  for  inadequate  considera- 

008. 

§  162.  Acts  Removing  Restrictions. — And  it  is  worthy 
notice  that  whereas  restrictions  were  imposed  upon  the 
ids  of  each  Tribe  by  treaty  and  special  legislation  applic- 
^  only  to  the  members  of  the  Tribe,  they  were  removed 
greneral  legislation  applicable  to  the  designated  classes 
all  of  the  Five  Civilized  Tribes.  Restrictions  were  re- 
ved  upon  allotted  lands  by  the  Acts  of  April  21,  1904  and 
y  27,  1908,  and  upon  inherited  lands  by  the  Acts  of  April 
1906  and  May  27,  1908.  The  Act  of  April  21,  1904  has 
n  discussed  in  connection  with  each  Tribe. 
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ACT  OF  APRIL  2S,  1906. 

§  ]t>;!.    Section  19  Does  Not  Apply  to  Inherited  1 

— Sei'tion  1!)  of  (he  A<-t  <.f  April  2fi,  l!»06  is  as  follows 

"Tlmt   11..  full  liloo.l   liidiiiii  ..f  the  Choctaw,  Chid 
t'lierokei\   Cicek  ov  Seminole  Tribes  shall  have   po» 
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,  sell,  dispose  of,  or  encumber  in  any  manner  any 
ands  allotted  to  him  for  a  period  of  25  years  from 
3r  the  passage  and  approval  of  this  act,  unless  such 
on  shall,  prior  to  the  expiration  of  said  period,  be 

I  by  act  of  Congress." 

to  the  enactment  of  Section  5  of  the- Act  of  April 
',  lands  of  members  who  had  died  prior  to  selection, 
'n  allotted  by  the  Commission  and  patents  issued 
heirs.  In  a  sense,  land  so  patented  to  the  heir  might 
idered  as  ** allotted"  to  him  within  the  meaning  of 
19  above  quoted,  and  therefore,  in  the  case  of  full 
inalienable  for  a  period  of  25  years  after  the  pas- 
said  Act.  It  seems  clear,  however,  that  duch  section 
)lication  only  to  the  lands  which  were  allotted  to 
ibers  as  their  aliquot  part  of  the  lands  of  the  Tribe ; 
applies  to  allotted  lands  and  not  inherited  lands.* 

.     Section  22  of  Act  of  April  26,  1906.— Section  22 

id  of  April  26,  1906  is  as  follows: 

t  the  adult  heirs  of  any  deceased  Indian  of  either  of 
'  Civilized  Tribes  whose  selection  has  been  made,  or 

II  a  deed  or  patent  has  been  issued  for  his  or  her 
f  the  land  of  the  tribe  to  which  he  or  she  belongs 
i^ed,  may  sell  and  convey  the  lands  inherited  from 
?edent;  and  if  there  be  both  adult  and  minor  heirs 
decedent,  then  such  minors  may  join  in  a  sale  of  such 
-  a  guardian  duly  appointed  by  the  proper  United 
ourt  for  the  Indian  Territory.  And  in  case  of  the 
ition  of  a  state  or  territory,  then  by  a  proper  court 
ounty  in  which  said  minor  or  minors  may  reside  or 
1  said  real  estate  is  situated,  upon  an  order  of  such 
ade  upon  petition  filed  by  guardian.  All  convey- 
ade  under  this  provision  by  heirs  who  are  full  blood 
are  to  be  subject  to  the  approval  of  the  Secretary 
nterior,  under  such  rules  and  regulations  as  he  ma}' 
e. 


B  V.  BeH.  260  Fed.  (CCA)  209;  Youngken  v.  David,  235 
)  621;  Sunday  v.  MaHory,  237  Fed.  (CCA)  526;  Shulthis  v. 
1,  170  Fed.  (CCA)  529;  Chupco  v.  Chapman.  170  Pac.  "i^^. 
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§  165.  Adult  Heirs  Less  Tlian  Full  Blood.— As  to  adi 
heirs  less  than  full  Mood,  the  net  is  plain  and  unmistakrt 
"that  the  adult  heirs  of  any  deceased  Indian  of  either 
the  Five  Civilined  Tribes  whose  selection  has  been  jM 
or  to  whom  a  deed  or  patent  has  been  issued  for  his  or  1 
share  of  the  Iniid  of  the  Tribe  to  which  he  or  she  beloDgt 
belonged,  may  .sell  and  convey  the  land.s  inherited  tn 
such  decedent."  The  qualiflcations  following  the  ilio 
provisions  do  not  apply  to  them.  The  act  affects  an  ih 
lute  removal  of  all  restrictions  of  whatever  nature  thstlii 
theretofore  attached  to  it  in  the  hands  of  such  heirs.  Tfcl 
tt^ere  authorized  thereafter  to  convey  the  fee  or  any  l(M 
interest  in  their  inherited  lands." 

§  16().  Minor  Heirs  Less  Than  Full  Blood.— In  the  en 
of  minor  heirs  the  situation  is  different.  Restrictions  wi 
not  removed  Kenernlly  as  1o  minor  heirs  by  said  sectil 
It  provided:  "And  if  there  be  both  adult  and  minor  hii 
of  such  decedent,  then  such  minora  may  Join  in  a  salt  I 
such  lands  by  n  guardian,  etc." 

The  right  of  a  minor  under  said  section  to  convey  1 
interest  in  his  inherited  lands  was  made  to  depend  upont 
existence  of  adult  heirs.  If  there  were  both  adult  and  mia 
heirs,  the  minor  heirs  were  authorized  to  join  in  a  con*) 
anee  with  the  adult  heirs;  if  there  were  no  adult  heirs, I 
minor  heirs  were  not  permitted  to  alienate." 

The  minor  heirs,  however,  even  where  there  were  l 
adult  heirs,  were  not  authorized  to  make  a  sale  of  their 

2  United  States  v.  Black,  247  Fed.  (CCA)  942;  WUaon  v.  Uotl 
29  Okla.  746,  119  Pac.  213:  Stout  v.  Simpson.  34  Okla.  129.  124l 
754;  Parkinson  v.  Skelton.  33  Okla.  S13.  128  Pac.  131;  Uld 
States  V.  Shock,  187  Fed.  (CC)  862,  870;  Richards  v.  Parker.: 
Fed.  (CCAI  330:  Untied  atatea  v,  FersuHon.  225  Fed.  (CCA)  I 
United  States  v.  Ferguson, U.  S.  .  62  L.  Ed.  592. 

^Wilson  V.  Morton.  2!t  Okla.  745.  119  Pac.  213;  Talley  v.  I 
gess,  46  Okla,  550.  149  Pac.  120:    Lula,  Semtnote  Roll  No.  M 

Powell,  166  Pac.  1050;  Talley  v.  Burgess,  U.  3. ,  <t  L 

340. 
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ilienate,  sell,  dispose  of,  or  encumber  in  any  manner  any 
»f  the  lands  allotted  to  him  for  a  period  of  25  years  from 
and  after  the  passage  and  approval  of  this  act,  unless  such 
restriction  shall,  prior  to  the  expiration  of  said  period,  be 
removed  by  act  of  Congress." 

Prior  to  the  enactment  of  Section  5  of  the  Act  of  April 
26,  1906,  lands  of  members  who  had  died  prior  to  selection, 
kad  been  allotted  by  the  Commission  and  patents  issued 
to  their  heirs.  In  a  sense,  land  so  patented  to  the  heir  might 
fcf  considered  as  ** allotted"  to  him  within  the  meaning  of 
■Section  19  above  quoted,  and  therefore,  in  the  case  of  full 
bloods,  inalienable  for  a  period  of  25  years  after  the  pas- 
sage of  said  Act.  It  seems  clear,  however,  that  duch  section 
has  application  only  to  the  lands  which  were  allotted  to 
the  members  as  their  aliquot  part  of  the  lands  of  the  Tribe ; 
that  it  applies  to  allotted  lands  and  not  inherited  lands.^ 

[  §  164.  Section  22  of  Act  of  April  26,  1906.— Section  22 
f«f  the  Act  of  April  26,  1906  is  as  follows : 

"That  the  adult  heirs  of  any  deceased  Indian  of  either  of 

le  Five  Civilized  Tribes  whose  selection  has  been  made,  or 

whom  a  deed  or  patent  has  been  issued  for  his  or  her 

of  the  land  of  the  tribe  to  which  he  or  she  belongs 
belonged,  may  sell  and  convey  the  lands  inherited  from 
?h  decedent ;  and  if  there  be  both  adult  and  minor  heirs 
such  decedent,  then  such  minors  may  join  in  a  sale  of  such 

by  a  guardian  duly  appointed  by  the  proper  United 

ites  court  for  the  Indian  Territory.     And  in  ease  of  the 

inizatioii  of  a  state  or  territory,  then  by  a  proper  court 

the  county  in  which  said  minor  or  minors  may  reside  or 

which  said  real  estate  is  situated,  upon  an  order  of  such 

made  upon  petition  filed  by  guardian.     All  convey- 

niade  under  this  provision  by  heirs  who  are  full  blood 
lians  are  to  be  subject  to  the  approval  of  the  Secretary 
the  Interior,  under  such  rules  and  regulations  as  he  may 
icribe. 


I 


Harris  v.  BeU.  250  Fed.  (CCA)  209;  Youngken  v.  David.  235 
.  (DC)  621;  Sunday  v.  MaUory,  237  Fed.  (CCA)  526;  Shulthis  v. 
^oogml.  170  Fed.  (CCA)  529;  Chupco  v.  Chapman,  170  Pac.  2.^^. 
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ever,  that  the  sale  of  the  minor's  interest  under  thifl« 
was  not  required  to  be  in  accordance  with  the  provi^ 
of  the  Arkansas  law  with  reference  to  the' sale  of  a  roinii*' 
land  generally;  that  the  act  prescribed  its  own  proMedlM 
and  was  not  enacted  with  reference  to  the  then  exiatJfll 
Arkanaas  law  in  force  in  the  Indian  Territory,  Thf  iS 
authorized  the  minor  to  join  in  a  sale  of  his  landb;| 
guardian  duly  appointed  by  the  proper  United  States  m 
for  the  Indian  Territory,  and,  in  case  of  the  organimtiB 
of  a  state  or  territory,  then  by  a  proper  court  of  the  count 
in  which  said  minor  or  minors  might  reside  or  in  whithy 
real  estate  was  situated,  upon  an  order  of  such  court  m 
upon  petition  l)y  the  guardian.  If  the  sale  was  made  I 
order  of  the  proper  probate  court  of  the  Indian  Territ*  ' 
prior  to  i^tatehood  nr  of  the  county  court  thereafter,  ni 
petition  filed  in  said  court  by  the  guardian  of  the  mir 
the  requiremJhK  nf  the  section  were  complied  with  and 
sale  valid;  otWrwise  it  was  void." 


5  168.    Proper    Indian    Territory    Probate    Ootirt.- 
Act  prescribed  that  the  sale  must  be  by  a  guardian  duly  I 
pointed  by  thp  proper  United  States  court  for  the  Indl 
Territory,  and  approved  by  such  court  upon  petition  fil     ' 
by  said  guardJun,    The  Indian  Territory,  at  the  time  of  I 
passage  of  the  above  act,  was  divided  for  judicial  purp« 
into   four   districts,   the   Northern,   Western,    Central  i 
Southern  Districts.    It  has  been  held  that  the  United  Stil 
court  for  the  dislrict,  either  in  which  the  minor  lived  or 
which  his  laud   was  situated,   had  authority  to  ^poiill 
guardian  for  the  estate  of  such   minor.     The  court  wW     ' 
had  authority  to  appoint  the  guardian  under  said  act  I 
had  authority   to   approve  the  sale.     It  therefore  foUfl     ' 
that  a  sale  of  a  minor's  interest  in  his  inherited  land  n 
--  —   -  1 

«  Talley  v.  HurgesB. U.  S.  — ,  62  L.  Ed.  340;  WUtOD  t,  » 

ton,  2S  Okla.  "45,  119  Pac.  213;  Talley  v.  Burgets,  4S  OWft.  Wit, 
Pac.  1211:  fhupco  V.  ChapniBLn,  170  Pac.  269, 
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lliir  to  the  admission  of  Oklahoma  into  the  Union,  should 
^bve  been  approved  by  the  court  of  the  district  either  in 
lUehthe  minor  lived  or  in  which  his  land  was  situated/ 

i  1S9.  Proper  County  Court  After  Admission  of  State : 

"And  in  case  of  the  organization  of  a  state  or  territory, 

tten  by  a  proper  court  of  the  county  in  which  said  minor 

minors  mav  reside  or  in  which  said  real  estate  is  situ- 

By  Section  20  of  the  Enabling  Act,  and  Section  27  of  the 
Sehcdule  to  the  Constitution,  the  probate  cases  pending  in 
like  United  States  court  for  the  Indian  Territory,  upon  the 
admission  of  the  state,  were  transferred  to. the  district  court 
«f  the  county  which  included  that  part  of  the  territorial 
jurisdiction  theretofore  attached  to  the  United  States  court 
for  the  Indian  Territory.  By  Section  23  of  the  Schedule  all 
probate  eases  were  authorized  to  be  transferred  by  the  dis- 
trict court,  which  under  the  Oklahoma  law,  exercised  no 
lirobate  jurisdiction  to  the  county  court  which  had  orig- 
inal jurisdiction  to  administer  estates.® 

It  therefore  seems  plain  that  the  county  court,  upon  or- 
ler  of  transfer  from  the  district  court,  was  the  successor  of 
lie  United  States  court  for  the  Indian  Territory  in  all  pro- 
bte  cases  pending  in  the  United  States  court  at  the  time 
if  the  admission  into  the  Union,  and  that  it  was  the  **  proper 
soort"  for  the  approval  of  the  sale  by  minor  heirs  where 
the  guardianship  proceedings  were  pending  in  the  United 
States  court  prior  to  Statehood.  After  the  admission  of 
tke  state  and  prior  to  the  passage  of  the  Act  of  May  27, 
1908,  the  guardian  should  have  l)een  appointed  and  the  con- 
reyanoe  approved  by  the  probate  court  which  under  the 
Ndahoma  law  at  that  time  had  probate  jurisdiction  of  the 
itate  of  the  minor  although  Section  22  seems  to  authorize 


Y  Ma-Harry  v.  Eatman,  29  Okla.  46,  116  Pac.  935;  MuHen  v.  Glass, 
tOkla.  549,  143  Pac.  679;  Harris  v.  Bell,  250  Fed.  (CCA)  209. 
•  Scott  V.  McGirth,  41  Okla.  520,  139  Pac.  519. 
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the  appointment  of  a  ^ardian  and  approval  of  sale  br 
probate  court  of  the  county  in  which  said  minor  natti 
in  which  said  real  estate  was  situated.* 

§  170.  Full  Blood  Heirs— Adult.— The  proviso  of  9« 
22  is  as  follows : 

"All  conveyances  made  under  this  provision  by  hein 
are  full  blood  Indians  are  to  be  subject  to  the  appm) 
the  Secretary  of  the  Interior,  under  such  rules  and  nj 
tions  as  he  may  prescribe." 

At  the  time  of  the  passagre  of  the  Act,  inherited  1 
had,  in  certain  cases,  vested  in  the  heirs  of  the  allottee,  i 
out  restrictions  upon  their  power  of  alienation.  If  the  a 
requirement  of  the  approval  of  conveyances  of  full  I 
Indian  heirs  by  the  Secretary  of  the  Interior,  applit 
conveyances  of  inherited  lands  which  were  theretofort 
restricted,  it  is  clear  that,  as  to  such  full  blood  heirs 
effect  of  the  act  was  to  re-impose  restrictions.  Wh 
such  provision  was  intended  to  apply  to  all  conveyano 
full  blood  heirs  thereafter,  or  only  to  conveyances- bj 
blood  heirs  upon  whose  right  to  alienate  their  iiih< 
lands  restrictions  were  removed  by  the  act,  was  a  i 
mooted  question  upon  which  the  state  and  federal  t 
were  at  variance.  It  is  now  definitely  settled,  however, 
all  conveyances  of  their  inherited  lands  by  full  blood  1 
executed  after  the  passage  of  the  Act  were  required 
approved  by  the  Secretary  of  the  Interior,  or  by  the  d 
Judge  under  the  Act  of  May  27,  1908,  regardless  of  wh 
such  lands  were  restricted  or  unrestricted  before  iti 
sage,  and  that  without  such  approval,  the  conveyance* 
void."* 

"  Ma-Harry  v.  EatinaD,  29  Okla.  46.  116  Pac.  936;  Hanii  t 
250  Fed.  (CCA)  209. 

'"Brader  v.  James.  U.  S.  .  62  L.  BA.  336;    Brw 

Jamea,  49  Okla.  T34,  154  Pac.  560;   SanipBoQ  v.  Stapiea,  IS 
213;   HcCoaar  v.  Chapman,  157  Pac.  1059;   Brun«r   v.  Ncwdi 
16S  Pac.  126;   Cravens  v.  Amos.  166  Pac.  140;   Uoff«tt  r.  < 
163  Pac.  118. 
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Ind  the  same  rule  applies  to  conveyances  by  full  blood 
rs  of  inherited  lands,  which  were  allotted  after  the  death 
the  allottee  and  were  subject  to  unrestricted  sale  by 
J  heirs  at  the  time  of  the  passage  of  the  Act.** 

*  171.  Full  Blood  Blinor  Heirs. — Section  22  required 
t  sales  of  the  interests  of  minors  shall  be  made  upon  an 
!er  of  court,  upon  petition  filed  by  guardian.  The  proviso 
ther  enacted  that  conveyances  by  heirs  who  were  full 
od  Indians  were  to  be  subject  to  the  approval  of  the 
retary  of  the  Interior.  A  construction  of  the  two  pro- 
ions  together  would  seem  to  require  that  the  Secretary 
the  Interior  approve  conveyances  of  the  interests  of 
lor  full  blood  heirs,  even  though  made  by  a  guardian  up- 
order  of  the  proper  probate  court.** 

ACT  OF  MAY  27,  1908. 

t  172.  When  Section  9  Became  Effective.— The  Act  of 
y  27,  1908,  affected  restrictions  upon  the  alienation  of 
;h  allotted  and  inherited  lands.  Section  1  of  said  Act 
islated  with  reference  to  restrictions  upon  allotted  land 
i  Section  9  on  inherited  land.  The  act,  so  far  is  it  estab- 
led  a  new  status  in  regard  to  alienation  of  allotted  land, 
s  not  effective  for  60  days  from  the  date  of  its  passage, 
wit:  May  27,  1908.  The  legislative  intent  was  expressed 
these  words: 

'That  from  and  after  60  days  from  the  date  of  this  act 
»  status  of  the  lands  allotted  heretofore  or  hereafter  to 
ottees  of  the  Five  Civilized  Tribes  shall,  as  regards  re- 
ictions  on  alienation  or  incumbrance,  be  as  follows: 


iJ  Brader  v.  James, U.  S. ,  62  1..  Ed.  335;  Talley  v.  Bur- 
ls.    U.  S.  ,  62  L.  Ed.  340;  United  States  v.  HolseH,  247 

d.  (CCA)   390;   McCosar  v.  Chapman,  157  Pac.  1059;   Bruner  v. 
rdmeyer,  166  Pac.  126;   Sampson  v.  Staples,  55  Okla.  547,  155 

e.  213.  149  Pac.  1094;  Cravens  v.  Amos,  166  Pac.  140;  Moffett  v. 
Hey,  163  Pac.  US;  Sampson  v.  Smith,  166  Pac.  422. 

^Lula  V.  PoweU,  166  Pac.  1050;  Boxley  v.  Scott,  162  Pae.  ^%%. 
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The  language  is  restricted  expressly  to  lands  "allotlel 
to  allottees"  and  there  is  no  further  provision  of  theii^ 
which  could  be  construed  as  an  expression  of  legialitii^ 
purpose  to  postpone  the  operation  of  the  act  with  TeferaM| 
to  other  than  allotted  lands.  This  legislation  inaupirsttd| 
so  far  as  allotted  land  was  concerned,  a  new  system  or  plq 
of  restriction  and  substituted  its  provisions  for  the  pil{ 
visions  of  the  various  treaties  and  acts  of  Congress  npi^ 
that  subject.  The  scope  of  its  operation  upon  inheritd 
lands,  however  (see  Marcy  v.  Board  of  Conuniasionen  d 
Seminole  County,  144  ^Pac.  611),  was  practically  confioJ 
to  the  reuioval  of  restrictions  then  existing.  As  an  sctll 
Congress  takes  effect  from  and  after  its  passage  and  l| 
proval,  unless  a  contrary  intention  is  expressed,  it  aeM 
safe  to  conclude  that  the  act  became  effective  as  to  inlM 
ited  land.s  on  May  27,  1908." 

Section  9  is  as  follows; 

"That  the  death  of  any  allottee  of  the  Five  Civilia 
Tribes  shall  operate  to  remove  all  restrictions  upon  t 
alienation  of  said  allottee's  land:  Provided,  that  no  coi 
anee  of  any  interest  of  any  full  blood  Indian  heir  in 
land  shall  he  vnlid  unless  approved  by  the  court  luni 
jurisdiction  of  the  settlement  of  the  estate  of  said  deceM 
allottee : 

"Provided  further,  that  if  any  member  of  the  Five  (W 
ized  Tribes  of  one-half  or  more  Indian  blood  shall  die  iH 
ing  issue  surviving,  born  since  March  4,  1906,  the 
stead  of  such  deceased  allottee  shall  remain  inalieniU 
unless  I'cstriclioiis  aKfi'ist  alienation  are  removed  therefrt 
by  the  Secretary  of  the  Interior  in  the  manner  pronded 
Section  1  hereof,  foi'  the  use  and  support  of  such  issue,  (b 
iUK  their  life  or  lives,  until  April  26,  1931;  but  if  no  <■ 
issue  survive,  then  such  allottee,  if  an  adult,  may  dispow 
his  Jiomeslenil  I»y  will  free  from  all  restrictions;  if  ti 
lie  not  done,  or  in  the  event  the  issue  hereinbefore  proviJ 
for  die  l)efore  April  2«,  1!)3!,  the  land  shall  then  descend 
the  heirs,  ;iee(>rdinM:  to  the  liiws  of  descent  and  distributi 
of  the  State  of  1  tkliinionia,  free  from  all  restrictions."' 

'3  Jefferson  v.  WlnWer,  26  OWa.  653,  110  Pac.  756. 
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[i  173.    Bffect  Upon  Section  22  of  Act  of  April  26^  1906.— 

can  be  no  doubt  that  the  Act  of  May  27,  1908,  so  far 

allotted  lands  are  concerned,  repealed  and  superseded 

prior  legislation  and  treaties  establishing  restrictions 

alienation,  and  enacted  a  new  plan  of  restrictions  in 

stead;  and  there  are  cases  which  seem  to  hold  that 

act  had  the  same  effect  upon  restrictions  on  inherited 


14 


It  has  been  expressly  held  that  said  act  repealed  that 
of  Section  19  of  the  Act  of  April  26,  1906,  as  follows : 

"And  every  deed  executed  before,  or  for  the  making  of 
A  a  contract  or  agreement  was  entered  into  before  the 
>val  of  restrictions,  be  and  the  same  is  hereby,  declared 

^A  comparison  of  the  two  acts,  however,  will  disclose  that 

substance  of  Section  22  of  the  Act  of  April  26,  1906 

Section  9  of  the  Act  of  May  27,  1908,  are  practically 

itieal,  except  that  the  latter  act  substitutes  the  approval 

the  county  court,  in  lieu  of  approval  by  the  Secretary  of 

jk  Interior,  of  conveyances  by  full  blood  heirs,  and  adds  a 

don  restricting  the  homestead  of  allottees  of  one-half 

lore  Indian  blood  leaving  issue  born  since  March  4,  1906. 

only  real  difference  between  the  essential  enactments 

I  Section  22  and  Section  9  seems  to  be  one  of  phraseology. 

*tion  22  provides: 

'That  the  adult  heirs  of  any  deceased  Indian  of  either  of 
Kve  Civilized  Tribes    .     .     .     may  sell  and  convey  the 
inherited  from  such  decedent.'* 

wording  of  Section  9  is: 

'That   the  death  of  any  allottee   of  the  Five  Civilized 
shall    operate   to   remove   all   restrictions   upon   tht? 
lation  of  said  allottee's  land." 


fhrig  ▼.  Adams,  169  Pac.  645;  Ma-Harry  v.  Eatman,  29  Okla.  46, 
He.  9S6;   McKeever  v.  Carter,  53  Okla.  360,  157  Pac.  56;   King 
HHcbeH,  171  Pac.  725. 

■>«Ehris  v.  Adams,  169  Pac.  645;  Kinzer  v.  Davis,  167  Pac.  1^'^\ 
Weh  ▼.  EUia,  163  Pac.  321;  Campbell  v,  Daniels,  173  Pac.  517. 
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It  will  be  observed  thai  Section  9  ia  broader  than 
22  in  that  it  removes  restrictions  upon  the  alienAtiDn 
herited  lands  by  minor  heirs  ei|iially  with  adult  hein,i 
as  Section  22  permits  alienation  of  inherited  lands  bj 
heirs  only  ivhen  there  were  both  adult  and  minor 
The  effect  upon  Section  22  of  the  enactment  of  Seclion 
so  far  as  both  provisions  cover  the  same  ground,  seena 
be  that  the  latter  merely  continues  the  right  of  alienitil 
under  Section  22,  hut  provides  that  the  conveyances  of 
blood  heirs  shall  be  approved  by  the  county  court  n 
than  by  the  Secretary  of  the  Interior.  It  amends  but 
not  repeal  the  former  act." 

§  174.  Adult  Heirs  Less  Than  Fnll  Blood.— VM 
Section  9  repeals  Section  22  of  Act  of  April  26,  1906, 
re-enaets  its  substantial  provision,  or  merely  continiiei 
in  effect,  it  is  clear  that  the  law  theretofore  existing, 
mitting  the  uii restricted  sale  of  inherited  lands  by  i 
heirs,  less  than  full  blood,  was  not  changed  except  ii 
case  of  homesteads  of  allottees  of  one-half  or  more  hi 
blood,  leaving  i.ssue  born  since  March  4,  1906.  And  iJl 
after  the  passage  of  the  Act  of  May  27,  1908,  as  befott,  n< 
adult  lieirs  were  empowered  to  sell  and  convey  their 
herited  lands  free  from  restrictions  of  any  kind.' 

§  175.  Homestead  of  Allottee  of  One-Half  or  Km 
dian  Blood,  Leaving  Issue  Bom  Since  March  4, 
provision  with  reference  to  the  homesteads  of  ailotlw* 
one  half  or  more  Indian  blood,  leaving  issue  born  since  MiB 
4,  190fi,  is  almost  identical  with  the  provisions  of  Sefli 
]K  of  the  Suijjjleniental  Creek  Agreement  except  that 
Secretary  of  the  Interior  may  remove  the  reatrietioMi 
posed   ill   the  above   section,  whereas  no  such  power 

i«  Brader  v.  James, U.  S. .  62  L.  Bd.  33S;  Bartl«tt  t. 

boma  Oil  Co..  218  Fed.  (ix:)  380;  United  StateB  v.  Blsck,  Wm 
(CCA)  942.  I 

•  t  Bartlett  v.  Oklahoma  Oil  Co.,  218  Fed.  ,(DC)  380;  United  8 
V.  Shock,  187  Fed.  (CO  %62,  %TJ. 
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uited  to  him  under  said  Section  16.  Under  Section  16 
0  the  use  and  support  granted  to  the  heirs  designated  was 
ring  the  lifetime  of  such  heirs,  and  was  not  limited  to  a 
m  of  years,  as  in  the  above  section.  It  has  been  held  in 
kstraing  Section  9  that  the  use  and  support  granted  to  the 
le  bom  since  March  4,  1906,  meant  use  for  agricultural 
iposes,  or  such  other  use  as  did  not  constitute  an  alien- 
>n  of  the  corporeal  or  incorporeal  hereditaments.^® 
t  has  also  been  held  in  Parker  v.  Riley,  243,  Fed,  42,  that 

Secretary  of  the  Interior  has.  authority  to  remove  the 
trietion  imposed  by  said  provision,  and  that  such  re- 
ral  operates  to  divest  the  interest  of  the  itiinor  heir  born 
5e  March  4,  1906,  who  was  thereafter  upon  the  same 
king  as  heirs  bom  prior  to  that  time,  with  respect  to  such 
erited  homestead, 
t  has  also  been  held,  and  without  doubt  correctly,  that 

words  at  the  beginning  of  Section  9,  **that  the  death  of 
'  allottee  of  the  Five  Civilized  Tribes  shall  operate  to 
lOve  restrictions  upon  alienation  of  said  allottee's  land," 
Jied  to  the  lands  of  allottees  who  died  prior,  as  well  as 
sequent,  to  the  passage  of  said  Act.^® 
t  is  believed,  however,  that  the  proviso  with  reference 
he  homestead  of  allottees  who  left  issue  born  since  March 
1906,  notwithstanding  its  very  similar  wording  to  the 
vision  just  quoted,  affected  the  homesteads  of  allottees 
Y  who  died  after  May  27,  1908.  The  context  of  the  pro- 
>  seems  to  leave  no  doubt  that  it  was  intended  to  have 
ore  application  only.  It  pro\ddes  that  if  no  such  issue 
vive,  then  the  allottee  may  dispose  of  his  homestead  by 
I,  or,  *Mf  this  be  not  done,  ...  the  land  shall  then 
eend  to  the  heirs,  according  to  the  laws  of  descent  and 
tribution  of  the  State  of  Oklahoma,  free  from  all  restric- 
I."  The  words  ** shall  then  descend  to  the  heirs"  is  very 
lificant.    Upon  the  death  of  an  allottee  prior  to  May  27, 


Riley  V.  Keleey,  218  Fed.  (DC)  391. 

Ma-Harry  y.  Batman,  29  Okla.  46,  116  Pac.  935;  Harris  v.  Gale, 

Ped.  iCC)  712. 
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1908,  the  descent  was  cast  at  the  time  of  his  death  and 
to  the  homestead,  as  well  as  the  surplus,  was  vested  ii 
heirs  at  the  time  of  the  paRsage  of  such  act  in  aecordn 
with  the  law  of  descent  and  distribution  in  force  it  ft 
time  and  subject  to  the  restriction  upon  alienation  in  eH 
at  the  time  of  his  death.  In  order  to  make  such  pm 
applicable  to  Ihe  homesteads  of  allottees  of  one-half  on 
Indian  blood,  who  died  prior  to  the  passage  of  soA 
leaving  issue  born  since  March  4,  1906,  it  would  ben* 
sary  to  divest  the  title  of  the  heirs,  which  vested  at 
time  of  the  death  of  the  allottee,  and  to  hold  the  descent 
suspense  until  the  occurrence  of  (he  contingencies  o 
which  title  was  to  vest  thereunder.  In  addition,  it  wc 
subject  the  vested  interests  of  the  heirs,  who  inherited! 
the  time  of  the  death  of  the  allottee  to  an  estate  for  ji 
in  favor  of  the  ts,sue  born  since  March  4,  1906,  which  w( 
hardly  be  compatible  with  the  provisions  of  the  C«iut9 
tion  of  the  United  Stales  against  the  taking  of  propa 
without  dne  process  of  law. 

§  176.  Minor  Heirs  Less  Than  PuU  Blood. — By  Seetil 
22  of  the  Acl  of  April  26,  1906,  the  restrictions  upon  ( 
alienation  of  inherited  lands  by  minor  heirs  were  remoll 
only  where  there  were  both  adult  and  minor  heirs  of^ 
allottee,  and  such  minor  heirs  were  authorized  to  com 
only  in  connection  with  ii  conveyance  by  the  adult  heiB 

Section  9  abolished  the  distinction  between  minor  I 
adult  heii-s  in  respect  to  the  right  of  alienation  of  their 
herited  lands.  Minor  heirs,  less  than  full  blood,  thereufll 
were  authorij^ed  to  alienate,  free  from  restrictions  of  I 
kind,  except  that  the  sale  must  be  through  the  proper  p 
bate  court. 

The  passatre  of  the  Act  of  May  27,  1908,  and  not  the  da 

of  the  allottee,  determines  the  question  of  the  right  o( 

minor  heirs  to  alienate.    The  minor  heirs  of  an  allottee,  1 

died  prior  to  May  27,  1908,  could  not  alienate  prior  to 

'  pafinage  of  that  net,  except  in  coujunction  with  the  tt 
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Itoin.  Seetion  9,  however,  authorized  such  minor  heirs  to 
NNnate,  although  the  allottee  died  prior  to  the  passage  of 
Alt  aet.*^ 


§  177.  TnU  Blood  Heirs. — Section  9  adds  this  condition 
the  removal  of  restrictions  upon  alienation  of  inherited 
by  full  bloods: 

"Provided,  that  no  conveyance  of  any  interest  of  any 
blood  Indian  heir  in  such  land  shall  be  valid,  unless  ap- 
by  the  court  having  jurisdiction  of  the  settlement 
the  estate  of  said  deceased  allottee.'' 

Saeh  proviso  excepts  the  lands  inherited  by  full  blood 
from  the  general  terms  of  the  statute  making  the  death 
an  allottee  operate  to  remove  all  restrictions  upon  the 
ition  of  his  lands.     Conveyances  by  full  blood  heirs, 
approved  by  the  court  having  jurisdiction  of  the 
lement  of  the  estate  of  the  deceased  allottee,  are  abso- 
ily  void  and  bestow  no  interest  or  estate  upon  the  pur- 


jr. 
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§  178.  What  Court  to  Approve  Sale. — The  confirmation 
the  probate  court  of  the  sale  of  the  interest  of  a  full 
heir,  constitutes  an  approval  of  such  sale  within  the 
ling  of  such  proviso,  and  a  further  order  of  approval 

not  necessary.     A  probate  court  may  have  jurisdiction 

order  and  confirm  the  sale  of  the  interest  of  a  minor  heir, 
*h  did  not  have  jurisdiction  of  the  settlement  of  the 

ite  of  the  deceased  allottee.     It  seems  to  be  necessary 


MarHarry  ▼.  Eatman,  29  Okla.  46,  116  Pac.  935;  Harris  v.  Gale. 
Fed.  (CO  712. 

^Brader  v.  James, U.  S. ,  62  L.  Ed.  335;  Talley  v.  Bur- 

U.  S. ,  62  L.  Ed.  340;  Bartlett  v.  Oklahoma  Oil  Coni- 

7.  21S  Fed.  380;  Sampson  v.  Staples,  55  Okla.  547,  155  Pac.  213, 

Pac  1094;   Moffett  v.  Conley,  163  Pac.  118;  Cravens  v.  Amos, 

■I  Pac  140;  McCosar  v.  Chapman,  157  Pac.  1059;  Bniner  v.  Nord- 

ker,  166  Pac.  126;  Marcy  v.  Board  of  County  Commissioners,  45 

mtL  1,  144  Pac.  611. 
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that  the  court  having  jurisdiction  of  the  settlement  o 
estate  of  the  deceased  allottee  approve  the  sale  of  the  ii 
est  of  a  minor  full  hlnnd  heir,  although  made  under  « 
ity  of  a  probate  court  that  had  jurisdiction  of  the  estate  o 
the  minor," 

A  different  ctmchision  was  reached,  however,  by  the  h 
eral  court." 

This  proviso  is  identicBl  with  the  proviso  to  Section  22  < 
the  Act  of  April  26,  1!)06,  except  that  it  substituted  a 
by  the  court  having  jurisdiction  of  the  settlement  of  t 
estate  of  the  deceased  allottee,  in  IJeu  of  approval  by  tl 
Secretary  of  the  Interior.  Section  9  superceded  Seclion] 
of  the  Act  of  April  2fi,  1006  in  this  respect  and  revoked  i 
authority  of  the  Secretary  of  the  Interior  over  the  appro! 
of  such  conveyances.  Such  conveyances  executed  after  tl 
taking  effect  of  Section  !),  were  required  to  be  approfl 
by  the  court  having  jurisdiction  of  the  settlement  of  d 
(Estate  of  the  deceased  allottee,  regardless  of  the  date  ottl 
death  of  the  allottfo,  and  an  approval  by  the  Secretary  i 
the  Interior  was  witiiout  effect.-* 

§  170.  Date  of  Conveyances  and  Not  Death  of  AllotU 
Determines  by  Whom  Conveyances  Shall  be  ApproTed# 
The  date  of  the  ccmveyance  by  the  full  blood  heir,  and 
the  date  of  the  death  of  the  allottee,  determines  the 
under  which  such  conveyances  shall  be  approved.  If  li 
conveyance  is  executed  after  May  27,  1908,  approval 
the  court  is  necessary  to  its  validity  regardless  of  whelht 
the  allottee  di<>d  prior  or  subsequent  to  the  passage  of  tl 
Act.  The  Secretary  nf  the  Interior  had  no  authority  to  I 
prove  coiiveyaiices   made  after  the  passage  of  the  Act 

s'Chupco  V.  Chapman,  170  Pac.  259. 
=3  Harris  v.  Bell.  250  Fed.  (CCA)  209. 

:«Bartlett  v.  Oklahoma  Oil  Co..  21S  Fed.  3SD;    United  SUM 
Shock.  187  Fed.  (CO)  862,  870:  Moffer  v.  Jones,  169  Pac.  652; 
V.  Foley.  157  Pac.  727;  Sampson  v.  Staplen,  55  Okla.  547,  15G 
213.  149  Pac.  1094;  Ma-Harty  v.  EitwaB.  lH,  QY1&.  46,  US  Pm. 
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7»  1908,  although  the  allottee  died  prior  to  that  time, 

the  conveyance  had  been  executed  prior  to  the  i>as- 

the  Act,  approval  by  him  would  have  been  proper.** 

)ugh  if  the  deed  was  executed  and  delivered  to  the 
ry  of  the  Interior  for  his  approval  before  the  pas- 
the  Act,  his  approval  was  valid  although  given  after 
»ge." 

I.  Proper  County  Court  for  Approval  of  Convey- 
Such  proviso  ordains  that  a  conveyance  by  a  full 
ndian  heir  shall  be  approved  "by  the  court  having 
tion  of  the  settlement  of  the  estate  of  said  deceased 
/*  Approval  by  the  county  court  designated  in  said 
issential  to  the  validity  of  such  conveyance,  and  ap- 
by  any  court  other  than  the  one  having  jurisdiction 
settlement  of  the  estate  of  the  deceased  allottee  is 
ual  to  make  such  conveyance  valid.*^ 

>n  6193  of  the  Revised  Statutes  of  Oklahoma,  1910, 
ras  in  effect  at  the  time  of  the  passage  of  the  Act  of 
,  1908,  provides: 

is  must  be  proved,  and  letters  testamentary  or  of 
tration  granted: 

In  the  county  of  which  the  decedent  was  a  resi- 
the  time  of  his  death,  in  whatever  place  he  may  have 

d.  In  the  county  in  which  the  decedent  may  have 
living  estate  therein,  he  not  being  a  resident  of  the 


>6on  V.  SUples,  55  Okla.  547,  155  Pac.  213,  149  Pac.  1094; 
▼.  Cornelius,  52  Okla.  163,  152  Pac.  831;  Ma-Harry  v.  Eat- 
Dkla.  46.  116  Pac.  935;  Harris  v.  Gale.  188  Fed.  (CC)  712; 
g  V.  Wood.  195  Fed.  (CC)  137;  United  States  v.  Knight, 
(CCA)  145;  Bruner  v.  Nordmeyer,  166  Pac.  126. 
18  V.  Ben.  250  Fed.  (CCA)  209. 

Bit  V.  Okla.  Oil  Co..  218  Fed.   (DC)  380;   United  SUtes  v. 
r  Fed.  (CCA)  942;  But  see  Harris  v.  Bell,  250  Fed.  (CCA) 
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Third.     In  the  ciiunty  in  which   any  purt  of  the 
may  be,  the  decedent  having  died  out  of  the  State,  aoii 
resident  thereof  at  the  time  of  his  death. 

Fourth.  In  the  county  in  which  any  part  of  the  wl 
may  be,  the  decedent  not  heinR  n  resident  of  the  State, 
dyiuR  within  it,  and  not  leaving  estate  in  the  county 
which  he  died, 

Fifth.  In  hII  other  eases,  in  the  county  where  sppli 
tion  for  letters  is  first  madei. 

Where  the  deceased  was  a  resident  of  the  State,  andj 
instances  are  rare  where  the  allottees  were,  not  reudentl 
Oklahoma,  it  is  plain  that  the  first  provision  of  the  see 
above  c|uoted  applies,  and  that  the  county  court  of 
county  in  which  the  allottee  lived  at  the  time  of  bis  A 
is  the  court  "havinx  jurisdiction  of  the  settlement  of 
estate  of  said  deceased  allottee,"  as  provided  in  the  pw 
to  Section  9 

§  IBl.  Not  Necessary  That  Administration  Proceedil 
be  Pending:. — The  approval  of  conveyances  of  heirs 
part  of  the  administration  proceedings  proper,  and  I 
power  to  approve  in  no  wise  depends  upon  the  pendenej 
administration  proceedings  upon  the  estate  of  the  decedf 
The  jurisdiction  meant  is  potential  and  not  actual  jui 
diction  in  the  sense  that  proceedings  have  been  taken,! 
the  purpose  of  administering  upon  the  estate  of  the  i 
ceased.  If  the  court  is  authorized  under  Section  6193  of  8 
Revised  Statutes  to  administer  the  estate,  that  court 
authorized  to  approve  the  deed." 

The  approval,  however,  must  be  by  the  court  and  nol 

>H  Mullen  V.  Sliort.  38  Okla.  333.  133  Pac.  230:  BarUett  v.  01 
Oil  Co..  218  Fed.  (DC)  380;  OKIa.  Oil  Co.  v.  B&rtlett,  Z36  Fed.  (« 
4SS. 

■■«  Mullen  V.  Short,  38  OkU.  333,  133  Pac.  280;  BartleU  t.  0 
on  Co..  218  Fed.  (DC)  380;  Ohlahoma  OU  Co.  v.  BarUett,  »t  i 
(CCA)  488. 
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re  of  the  court ;  in  other  words,  he  must  be  acting  as  a 
t  and  not  as  a  ^udge.'® 

nder  Section  1823  Revised  Statutes  of  1910,  however,  the 
»ate  court  is  always  open  for  the  transaction  of  probate 
riess,  and  the  County  Judge  may  approve  said  deed  at 
place  within  the  county,  although  absent  from  the 
ity  seat  and  not  engaged  in  holding  court."* 

182.  Act  of  Court  in  Approving  Deed  is  Administra- 
and  Not  Judicial. — The  act  of  the  county  court  in  ap- 
ing conveyances  is  administrative  and  not  judicial.'* 

insequently  the  findings  of  the  court  and  its  recital  of 
idiction  or  other  facts,  are  not  adjudications.  Such 
ngs  are  not  conclusive  and  are  subject  to  collateral  at- 

83 

• 

le  above  ruling,  however,  does  not  hold  good  where 
lar  administration  proceedings  upon  the  estate  of  the 
tee  were  pending  at  the  time  in  the  court  which  ap- 
ed the  deed.  A  finding  by  the  court  under  such  cir- 
itances  of  the  facts  necessary  to  give  it  jurisdiction  of 
'State  of  the  decedent  would  be  conclusive,  and  not  sub- 
to  collateral  attack." 

183.  No  Special  Procediure  Necessary. — The  approval 
le  deed,  being  administrative  and  not  judicial,  the  court 
>t  bound  to  follow  any  special  procedure;  nor  is  it  in 

■fa-Harry  v.  Eatman,  29  Okla.  46,  116  Pac.  935. 
Jnited  States  v.  Black,  247  Fed.  942. 

rochran  v.  Blanck,  53  Okla.  317,  156  Pac.  324;  Hope  v.  Foley, 
*ac.  727;  Brader  v.  James,  49  Okla.  734,  154  Pac.  56(y,  Jennings 
ood,  192  Fed.  (CCA)  507;  Bartlett  v.  Oklahoma  Oil  Co.,  218 
(DC)  380;  Oklahoma  Oil  Co.  v.  Bartlett,  236  Fed.  (CCA)  488: 
v.  Simpson,  166  Pac.  146. 

lope  V.  Foley,  157  Pac.  727;  Bartlett  v.  Oklahoma  Oil  Co.,  218 
(DC)  380;  Buck  v.  Simpson,  166  Pac.  146. 
)k]ahoma  Oil  Co.  v.  Bartlett,  236  Fed.  (CCA)  4SS. 
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§  184  LANDS   OP   THE  FIVE   CIVILIZED  TRIBES, 

considering  the  question  of  such  approval  bound  by 
probate  rules  promulgated  by  the  Supreme  Conrt." 

It  is  not  necessary  that  the  approval  by  the  court  be 
bodied  in  any  formal  order  or  journal  entry;  any  writ 
or  order  evidencing  the  approval  by  the  court  of  the  i 
is  sufficient.    The  word  "approved"  indorsed  upon  thedl| 
satislies  the  requirements  of  the  statute.' 

No  appeal  lies  from  the  action  of  the  county  court  tai| 
proving  or  disapproving  such 

§  184.  Payment  of  Consideration  at  Time  of  Appnn 
Unnecessary. — It  is  unnecessary  that  an  actual  payment! 
the  consideration  for  a  deed  take  place  at  the  time  of  i 
approval  of  the  eonveyauce.  Any  consideration  whi 
would  support  a  conveyance  with  a  grantor  not  an  Indii 
is  sufficient." 

"Cochran  v.  Blanck.  53  Okla.  317.  156  Pac.  324;  Tiger  v.  C 
County  Court,  4G  Okla.  701,  146  Pac.  912;  Campbell  v.  Dick,  157 
1062. 

s«  Campbell  v.  Dick,  157  Pac.  1062. 

37  Tiger  V.  Creek  County  Court.  45  Okla.  701,  146  Pac  912. 

asMcCosar  v.  diapman,  157  Pac.  1059;  Hope  v.  Foley,  IBT 
727;  McKeever  v,  Carter.  53  Okla.  360.  167  Pac.  56. 


CHAPTER    XXIV. 

MOVAL  OP  RESTRICTIONS— ALLOTTED  LAND. 

>.  New  Scheme  of  Restriction. 

(.  Act  Effective  July  27,  1908. 

r.  Restrictions  Removed. 

\.  Minora. 

K  Lands  from  Which  Restrictions  Removed  Not  Subject  to 

Forced  Sale. 

K  Elxtension  of  Restrictions. 

.  Act  Does  Not  Reimpose  Restrictions. 

L  Presumption  That  Land  is  Unrestricted. 

L  Restrictions  Upon  Voluntary  Alienation. 

k  Restrictions  Upon  Involuntary  Alienation. 

185.  New  Scheme  of  Restriction. — The  passage  of  the 
of  ifay  27,  1908,  at  least  so  far  as  allotted  land  is  con- 
ed, inaugurated  a  new  plan  of  restriction.  The  Act 
>mplete  within  itself,  and  Congress  intended  thereby 
tablish  a  new  status  with  reference  to  the  alienation  of 
and  of  all  of  the  Five  Civilized  Tribes,  based  upon  the 
turn  of  Indian  blood.  It  repealed  all  former  laws  and 
ies  and  substituted  its  provisions  in  their  stead.  The 
isions  of  the  different  treaties  prescribing  periods  of 
iction  and  conditions  of  alienation  were  entirely  abro- 
J,  including  for  example,  the  provisos  in  Section  4  of 
Original  Creek  Agreement  that  the  lands  of  minors 
Id  not  be  sold  during  minority,  and  the  provision  of 

Choctaw-Chickasaw  Supplemental  Agreement  with, 
•enee  to  the  sale  of  allotted  land  for  less  than  its  ap- 
jed  value.    By  its  passage  the  difference  that  had  hith- 

prevailed  in  the  laws  applicable  to  the  several  tribes 

removed  and  the  restrictions  upon  the  land  of  each 
«  was  determined  upon  the  basis  of  Indian  blood,  under 

Act.^ 


fa-Harry  v.  Eatman,  29  Okla.  46,  116  Pac.  935;  Lewis  v.  Allen, 
kla.  584,  142  Pac.  384;  Henley  v.  Davis,  156  Pac.  337;  McK^^v^t 
arter.  53  Okla.  3$0,  157  Pac.  56;  Nunn  v.  Hazelrigg.  7\^  ¥e^. 
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§  187  LANDS   OP   THE   FIVE   CtVn.lZEIl   TRIBES. 

§  186.  Act  Effective  July  27,  1908.-^ection  1  eni 
with  referenee  to  the  date  upon  which  it  Bh&ll  become 
fective,  as  follows:  "That  from  and  after  sixty  daji  fr 
the  date  of  this  Act  the  status  of  the  lauds  allotted  hen 
fore  or  hereafter  to  allottees  of  the  Five  Civilized  Tnli 
shall  as  regards  rest ri<'t ions  upon  alienation  or  incuintirani 
be  as  follows:"  The  Act  was  approved  upon  May  27,1' 
and  there  can  be  no  question  that  so  far  as  allotted  ll 
id  concerned,  it  became  effective  on  the  first  minute  of 
day  of  July  27,  1908.= 


§  187.    Restrictions  Removed. — That  part  of 
i-elatiiig  to  resti'ictions  upon  allotted  land  is  as  follmn: 

"Be  it  enacted  by  the  Senate  and  House  of  RepreM 
lives  of  the  t'nited  States  of  America  in  Congress  BV 
bled,  that  from  and  after  (iO  days  from  date  of  this  art' 
status  of  the  lands  allotted  heretofore  or  hereafter  to 
lotteea  of  the  Five  Civilized  Tribes  shall,  as  regards  iwt 
tions  on  alienation  or  incumbrance,  be  as  follows:  All  li 
including  homesteads  of  said  allottees  enrolled  as  int 
married  whites,  as  freedmen,  and  as  mixed  blood  Ind' 
having  less  than  half  Indian  blood  including  minors  > 
be  free  from  all  restrictions.  All  lands,  except  homeaU 
of  said  allottees  enrolled  as  mixed  blood  Indians  hv 
half  or  more  than  half  and  les.s  than  three-tiuarters  Id 
blood  shall  bf  fi-ee  from  all  restrictions.  All  bomesteiid 
said  allottees  ciinilled  a.s  mixed  blood  Indians  having 
or  more  than  liulf  Indian  blood,  including  minors  of 
degrees  of  blmid,  and  all  allotted  lands  of  enrolled 
bloods,  and  eni'ollcd  mixed  bloods  of  three-quarters  or  i 
Indian  blood,  im-hiding  minors  of  such  degrees  of  bl 
shall  not  be  subject  to  alienation,  contract  to  sell,  po»» 
attorney,  or  any  other  inpiuiibrance  prior  to  April  26.  U 

(CCA)  .130;  Chupco  v.  Chapman,  170  Pbc.  258;  Bailey  v.  KIbc 
Pac.  763:  King  v.  Mitchell.  171  Pac,  725;  Welch  v.  Ellla,  1« 
321. 

iRotti  V.  Utiiun  National  Bank.  160  Pac.  605;  Bgan  t.  Ini 
161  Pac.  225:  Boxley  v.  Scott,  162  Pac.  G88:  Hopkins  t.  TI 
StatcB.  235  Fed,   (CCAI   9b. 
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ept  that'tfae  Secretary  of  the  Interior  may  remove  such 
trictioii%iNwholly  or  in  part,  under  such  rules  and  regula- 
18  coneeminK  terms  of  sale  and  disposal  of  the  proceeds 
the  benefit  of  the  respective  Indians  as  he  may  pre- 
ibe/' 

By  such  Section  the  allotted  lands  of  the  Five  Civilized 
ribes  were  divided  into  three  classes  based  upon  the  Indian 
lood  of  the  allottees  as  follows:  First.  Both  homestead 
■d  surplus  allotments  of  allottees  having  less  than  half 
ian  blood.  Second.  Surplus  allotments  of  allottees  of 
if  and  less  than  three-quarters  Indian  bloodi  "Third : 
lesteads  of  allottees  of  one-half  or  more  Indian  blood 
both  homestead  and  surplus  allotments  of  allottees  hav- 
three-fourths  or  more  Indian  blood. 

Classes  one  and  two  above  mentioned  in  the  words  of  the 

"shall  be  free  from  all  restrictions."    There  can  be  no 

on  that  after  July  27,  1918,  the  classes  of  land  last 

itioned  were  absolutely  unrestricted  and  subject  to  any 

of  alienation.* 

§  188.    Mmors. — Unlike  all  legislation  removing  restric- 
enaeted  prior  to  that  date,  the  Act  of  May  27,  1908, 
Jy  included  minors.    Section  6  of  said  Act,  however. 
>vided  that  the  property  of  minor  allottees  shall  be  sub- 
to  the  jurisdiction  of  the  probate  court,  and  it  is  well 
that  whereas  Section  1  removed  restrictions  upon 
lands  of  minors  of  the  specified  degrees  of  blood,  Section 
imposed  a  condition  in  the  nature  of  a  restriction  upon 
land.     The  settled  construction  of  the  two  sections  is 


r 


■Ooat  Y.  United  States,  224  U.  S.  458,  56  L.  Ed.  841;  Heckman  v. 
SUtes,  224  U.  S.  413,  56  L.  Ed.  820;  Mullen  v.  United 
Im,  224  U.  S.  448,  56  L.  Ed.  834 ;  Choate  v.  Trapp,  224  U.  S.  665, 

t.  Ed.  941;  Jefferson  v.  Winkler,  26  Okla.  653,  110  Pac.  755;  Box- 

T.  Scott,  162  Pac.  688;  Henley  v.  Davis,  156  Pac.  337;  Bailey  v. 

U  157  Pac.  763;  Benadnum  v.  Armstrong,  44  Okla.  637.  146  Pac. 

AUlaon  y.  Crummey,  166  Pac.  691. 
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B  189  LANDS  OP  THE   FIVE    CIVILIZED  TRIBES, 

that  the  lands  of  such  minors  are  alienable  under  i 
1,  but  under  Section  6  a  sale  can  be  made  only  tl 
the  probate  court.  A  sale  attempted  to  be  made  by  a 
except  by  regular  prooeedinifs  in  the  Probate  Cm 
unlike  a  sale  by  a  minor  not  a  member  of  the  I 
Civilized  Tribes,  is  not  voidable  but  absolutely 
(See  title,  minors.) 

The  condition  that  such  sale  should  be  made  only  tiirffl 
the  probate  court  endured  only  during  the  minority  of 
allottee.  X'pon  attaining  his  majority,  after  the  p»a 
of  said  Act,  he  was  authorized  to  convey  his  lands  wit 
the  supervision  of  the  Probate  Court,  although  at  the 
of  the  paasai^e  of  the  Act  he  was  a  minor.* 

§  189.  Lands  From  Which  Restrictions  Removed  I 
Snbject  to  Forced  Sale. — Although  by  each  of  the  Irest 
under  which  the  lands  of  the  several  Tribes  were  aUolt 
the  restricted  lands  of  such  allottees  at  the  time  of  thep 
sage  of  the  Act  of  May  27,  1908,  were  protected  by  pB 
sions  in  the  nature  of  exemptions.  Congress  took  the 
tional  precaulinn  of  enacting  Section  4  of  said  Act, ' 
is  as  follows : 

"Provided  that  allotted  lands  -shall  not  be  subject  orl 
liable  to  any  form  of  personal  claim  or  demand  against 
allottees  arising  or  existing  prior  to  the  removal  of  red 
tions,  other  than  eonfrnets  heretofore  expressly  peml 
by  law." 

Under  said  provision  the  allotted  land  of  allottea' 
not  subject  or  liable  to  any  form  of  personal  claim 
mand  contracled  nr  existing  prior  to  the  removal  of 
sfrictions  by  said  Act.° 

«  Hopkins  V.  Uniled  Stales,  2.15  Fed.  (CCA)  95;  Lewis  v.  i 
«  Okla.  BSi.  142  Pac.  384;  Henley  v.  Davts,  156  Pac.  337. 

liRotb  V.  Union  National  Bank,  ISO  Pac.  606;  CowokoA 
CAapnian,  171  Pac.  50. 
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.  Eztendon  of  Bestrictions. — Aa  heretofore  stated, 
1  divided  the  lands  of  allottees  into  three  classes, 
fictions  of  whatever  nature  were  removed  upon  the 
9n  of  lands  of  allottees  of  classes  one  and  two.  With 
!e  to  the  third  class,  however;  that  is,  the  home- 
>f  alloteees  having  half  or  more  Indian  blood,  and 
oriestead  and  surplus  of  allottees  having  three-fourths 
t  Indian  blood  were  restricted  until  April  26,  1931. 
►ve  date  coincides  with  the  date  fixed  by  the  Act  of 
5,  1906,  in  case  of  full  bloods  of  all  the  Five  Civilized 

The  restricted  periods  upon  such  lands,  differed 
*  different  Tribes  under  the  original  acts  and  treat- 

except  in  the  case  of  full  bloods  whose  restricted 
vsa  extended  by  the  Act  of  April  26, 1906,  above  men- 
they  all  expired  prior  to  the  time  fixed  by  Section 
1  section,  therefore,  operated  as  an  extension  of  the 
)d  period  as  to  all  of  the  allottees  mentioned  ex- 
1  bloods.  Such  extension  of  the  restricted  period 
hin  the  powers  of  Congress  and  such  Act  is  con- 
lal  and  valid.* 

Act  Does  Not  Re-Impose  Restrictions. — Section 
ically  provides  that: 

ling  herein  shall  be  construed  to  impose  restrictions 
.  from  land  by  or  under  any  law  prior  to  the  pas- 
this  Act." 

section  specifically  declares  that  it  was  not  the  in- 
)f  Congress  to  impose  restrictions  upon  allotted  land 
lich  restrictions  had  theretofore  been  removed.  It 
I  held  by  the  Supreme  Court  of  the  United  States 
provision  included  lands  upon  which  the  restric- 
d  expired  by  reason  of  the  expiration  of  the  re- 

oan  V.  United  States.  224  U.  S.  413,  56  L.  EM.  820;  Brader 

U.  S.  ,  62  L.  Ed.  335;   Talley  v.  Burgess,  

-,  62  U  Ed.  340. 
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§  194  LANDS  OF  THE  FIVE  CIVILIZED  TBIBES. 

stricted  period  prescribed  in  the  treaties  under  which 
land  was  allotted.^ 

It,  therefore,  seems  plain  that  no  restrictions  were  im] 
by  Section  1  upon  any  allotted  land  which  was  at  the 
of  its  passage  unrestricted." 

It  has  been  held,  however,  that  such  restrictions  did  a] 
to  land  allotted  after  the  passage  of  said  Act,  although 
land  would  have  been  unrestricted  if  it  had  been  alloti 
prior  to  such  passage.^ 


§  192.    Presumption  That  Land  Is  Unrestrioted.— It  h«| 

been  held  that  the  presumption  is  thajt  one  who  undertakMJ 
to  convey  his  allotted  land  belongs  to  the  class  of  alloti 
who  are  authorized  to  convey  such  land,  and  that  the  bi 
den  of  disproving  such  capacity  is  with  him  who  as 

it.*« 

§  193.    Restrictions    Upon   Voluntary   Alienation.— Setj 

tion  1  provides  that  the  lands  of  allottees  upon  which  rtj 
strictions  are  extended  ''shall  not  be  subject  to  alienatiQi|| 
contract  to  sell,  power  of  attorney,  or  any  other  inconf 
brance.**  All  provisions  of  the  different  treaties  upon 
subject  were  repealed  by  said  Act  and  the  words  hereil 
used  substituted  in  their  places.  The  wording,  howevi 
is  not  dis-similar  to  that  of  the  various  statutes  which  il 
supersedes,  and  will  no  doubt,  be  construed  to  include  aqjf 
form  of  vohmtarv  alienation.  ' 

§  194.    Restrictions  Upon  Involuntary  Alienation.— Sett 

tion  4  provides  as  follows:  1 

*'l^()vided  that  allotted  lands  shall  not  be  subjected  « 
liokl  liable  to  any  form  of  personal  claim  or  demand  againi 

:  Bartlett  v.  Tnited  States,  235  U.  S.  72,  59  L.  Ed.  137. 
'^  Ma-Harrv    v.    Eatman,   29   Okla.   46,   116  Pac.  935;     Hopkini 
United  States.  235  Fed.  (CCA)  95. 
"  Taylor  v.  United  States.  230  Fed.  (CCA)  680. 
» "  Hettes  V.  Brower,  184  Fed.  (DC)  342. 
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llottees  arising  or  existing  prior  to  the  removal  of  re- 
ions  other  than  contracts  heretofore  expressly  per- 
d  by  law/' 

lile  this  section  evidently  applies  to  the  lands  of  the 
ees  upon  which  restrictions  are  removed  by  said  Act, 
I  been  held  that  it  also  applies  to  the  lands  upon  which 
etions  have  been  extended  by  said  Act.^^ 


amey  v.  Bumey,  160  Pac.  85. 
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OHAFTEB    XXV. 

MINORS. 
{  196.    Division  of  Subject. 

MINOR  ALLOTTEES. 

196.  Minor,  Who  Was,  Prior  to  Hay  ST,  1S08. 

197.  Under  Act  ot  Hay  27,  1908. 

198.  Conveyance  by  Hlnor  AlLottee.  Under  Act  of  May 

Void. 

199.  Conveyance  of  Minor  Creek  Allottee  Void   Under 

4,  Original  Agreement. 

200.  Conveyance  by  Minor  Allottee,  Under  Act  of  April 

Void. 

201.  Conveyance  by   Minor   Allottee   After    Expiration 

stricted  Period,  Voidable  Only. 

202.  Presumption  of  Contracting  Capacity. 

203.  ItatlUcatlon  of  Conveyance  After  Majority. 

204.  Marriage  of  Minor  Allottee. 

205.  Removal  of  Dlaabllltles. 

206.  Minor  Over  Eighteen  Years  ol  Age. 

207.  Manner  ot  Disaffirmance. 

20S.     Misrepresentation  by  a  Minor  aa  to  Age. 

209.  Return  of  Consideration. 

MINOR    HEIRS. 

210.  Minor  Heir  Prior  to  Act  ot  May  27.  190S. 

211.  Act  of  April  26,  1906. 

212.  Act  of  May  27.  1908. 


§  195.  Division  of  Subject. — The  question  of  v 
minors,  and  tlie  law  peculiarly  applicable  to  them  i 
Ireated  from  the  standpoint  of  minor  allottees  sdc 
heirs. 
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MINOR   AUjOTTEES. 


»6.    BQnor— Who  Waa,  Prior  to  May  27,  1908?— Sec- 

of  the  Cherokee  Agreement  and  Section  5  of  the 
iw-Chickasaw  Supplemental  Agreement  defined  the 
'minors."  The  two  sectiona  of  the  above  agreements 
entical  and  are  as  follows: 

e  word  'minor'  shall  be  held  to  mean  males  under  the 
21  years,  and  females  under  the  age  of  18  years." 

term  was  not  defined  in  the  other  treaties,  but  by 
'  May  2,  1890,  the  laws  contained  in  Chapter  73  of 
eld's  Digest  of  the  laws  of  Arkansas,  so  far  as  they 
ot  locally  inapplicable,  or  in  conflict  with  any  law  of 
J8S  were  put  in  force  in  the  Indian  Territory  and  were 
'e  in  all  the  nations,  with  the  possible  exception  of 
ocktaws  and  Chiekasans,  at  the  time  of  the  adoption 
several  agreements.  Section  3464  Mansfield's  Digest 
)n   2360  Indian  Territory  Statutes)   provides  as  fol- 


lies of  the  age  of  21  years  and  females  of  the  age  of 
rs  shall  be  .considered  of  full  age  for  all  purposes, 
itil  those  ages  are  attained  they  shall  be  considered 


term  "minor"  in  the  Acts  of  Congress  and  treaties 
in  the  word  was  not  otherwise  specifically  defined, 
wd  with  reference  to  its  meaning  as  defined  by  the 

force  in  the  Indian  Territory  at  the  time  of  its  en- 
it  or  adoption.  It,  therefore,  follows  that  a  minor, 
er  of  the  Choctaw,  Chickasaw  and  Cherokee  Tribes, 
tue  of  the  provisions  of  the  respective  agreements,  or 
■eek  and  Seminole  Tribe-s,  by  virtue  of  the  Arkansas 
m  a  male  under  21  years  of  age  and  a  female  under 
rs  of  age.* 

ij  V.  Iliompsoii,  204  Fed.  (CCA)  9S5. 


§  198  LANDS   OF   THE  FIVE  CIVILIZED  TBIBES. 

§  197.    Under  Act  of  Hay  27, 1908.— The  Act  of  Utf 

1908,  repealed  all  former  lawB  and  treaties  and  Balwtitt 
its  provisions  in  their  stead.    Section -2  provides: 

"And  the  temi  'minor'  or  'minors,'  as  nsed  in  tliii> 
shall  include  all  males  under  the  age  of  21  years  and 
femaleft  under  the  age  of  18  years," 

The  above  definition  was  applicable  to  minor  allot 
in  all  matters  involving  the  construction  of  the  Act  of  I 
27,  1908.* 

The  law  takes  no  cognizance  of  the  fractions  of  a  < 
A  minor,  if  a  male,  becomes  of  full  age  on  the  first  moD 
of  the  day  before  his  twenty-first  anniversary,  and  if  i 
male,  of  the  day  before  her  eighteenth  anniversary.' 

§  198.  Conveyance  by  Minor  Allottee  Under  Ad 
Hay  27,  1908,  Void. — Restrictions  upon  alienation  of  li 
of  minor  allottees  of  certain  degrees  of  blood  are  expn 
removed  by  Seetion  1  of  the  Act  of  May  27,  1908.  See 
6  of  said  Act,  however,  provides  that  the  property  of  n 
allottees  shall  be  subject  to  the  jurisdiction  of  the  pro 
court,  and  it  is  definitely  settled  that  whereas  Section  1 
moves  restrictions  upon  the  lands  of  minor  allottees  of 
specific  degrees  of  blood,  Section  6  imposes  a  conditio 
the  nature  of  a  restriction  upon  said  land,  to-wit;  th 
sale  thereof  shall  be  made  only  through  the  probate  « 
A  sale  attempted  to  be  made  by  a  minor,  except  by  re| 
proceedings  in  the  probate  court  is,  void,  not  by  reaao 
the  incapacity  of  such  minor,  but  because  it  is  in  violl 
of  the  restriction  upon  alienation. 

!  Jefferson  v.  Winkler,  26  Ohla,  653,  110  Pbg.  7B5;  KirkpUrt 
Burgess.  2S  Okla.  121.  116  Pac.  764;  GtU  v.  H&ggerty,  3S  OUi. 
122  Pac.  641:  TIrey  v.  Darneal.  37  Okla.  606,  611,  13!  Pac  1 
Bell  V.  Fltzpatrlck.  53  Okla.  574.  157  Pac.  334;  Bgan  v.  lagnm 
Pac.  226;  Bell  v.  Cook,  192  Fed.  (CC)  597;  Barbre  v.  Hood,  IH 
473;  Truskett  v.  Closser,  236  TJ.  S.  223,  59  L.  Ed.  64S;  Alltal 
Crummey,  166  Pac.  691;  Welch  v.  Ellis.  163  Pac,  321. 
■■'  United  States  v.  WrlgU,  \%1  Fed.  <,CCA>  !»7. 

196 


MINORS.  §  199 

I  rule  was  first  announced  in  Jefferson  v.  Wink- 
l  in  the  case  of  Tirey  v.  Darneal  and  was  after- 
zed  by  the  Supreme  Court  of  the  United  States 
V.  Closser.* 

m  held  that  a  sale  by  a  minor  allottee  except 

I  proper  proceedings  in  the  probate  court  is 

the  hands  of  an  innocent  purchaser  for  value.' 

te  court  has  no  jurisdiction  under  Section  6361 
10,  to  authorize  the  guardian  to  mortgage  the 
is  of  a  minor  for  the  purpose  of  paying  the 
h  minor,  when  such  debts  were  contracted  dur- 
ricted  periods,  and  such  mortgage  is  void.« 

mveyance  by  Minor  Creek  Allottee  Void  Under 
Original  Agreement. — Section  4  of  the  Original 
mient  provided  that  the  allotment  of  a  minor 
►e  sold  during  his  minority.  An  attempted  sale 
lor  allottee,  prior  to  the  Act  of  May  27,  1908, 
p  the  reason  that  it  was  in  violation  of  the  re- 
>on  the  alienation  of  said  land.  It  is  believed 
illy  the  same  legal  proposition  is  presented  in 
an  attempted  alienation  by  such  Creek  minor 
inor  allottee  of   either   tribe   under  the  Act  of 


.  Closser,  236  U.  S.  223,  59  L.  Ed.  549;  Jefferson  v. 
kla.  653,  110  Pac.  755;  GUI  v.  Haggerty,  32  Okla.  407, 
CampbeU  v.  McSpadden,  34  Okla.  377,  127  Pac.  854, 
143  Pac.  1138;  Bniner  v.  Cobb,  37  Okla.  228.  131  Pac. 
Darneal,  37  Okla.  606,  611,  132  Pac.  1087;  Collins  In- 
V.  Beard,  46  Okla.  310,  148  Pac.  846;  McKeever  v. 
a.  360,  157  Pac.  56;  Bell  v.  Fltzpatrick,  53  Okla.  574, 
Bgan  V.  Ingram,  161  Pac.  225;  Catron  v.  Allen,  161 
iris  V.  Allen,  42  Okla.  584,  142  Pac.  384;  Henley  v. 
B.  337;  Brewer  v.  Dodson,  159  Pac.  329;  Barbre  v. 
.  473.  228  Fed.  658;  Etchen  v.  Cheney,  235  Fed.  (CCA) 
jiderson.  39  Okla.  279,  134  Pac.  1120. 
estment  Co.  v.  Beard,  46  Okla.  310,  148  Pac.  846. 
iion  National  Bank  of  Bartlesville,  1^0  Pae.  ^Q^. 
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May  27,  1908,  without  the  supervision  of  the  probate  eom 
In  each  case  it  was  void  not  on  account  of  the  incapuil 
of  the  minor,  but  because  the  land  of  sueh  minor  wti  r 
stricted  during  his  minority/ 

§  200.  Conveyance  by  Minor  Allottee  Under  Ad  I 
April  21,  1904,  Void.— The  Creek  was  the  only  tribe  tU 
made  minority  a  condition  of  inalienability.  In  the  otM 
tribes,  the  minor,  so  far  as  the  restriction  upon  alienttii 
imposed  in  the  original  agreements  were  concerned,  « 
upon  the  same  footing  as  the  other  allottees.  The  Aft 
April  21,  1004  removed  restrictions  upon  the  surplus  lu 
of  all  allottees  not  of  Indian,  blood,  except  minors.  It  tea 
clear,  although  the  question  has  not  been  decided  by  tl 
courts,  that  an  attempted  alienation  by  a  minor  allottM^ 
Indian  blood,  under  the  Act 
void.  The  Act  of  removal 
clnsK  mentioned,  the  surplus 
their  minority,  as  defined  b; 
of  the  pa.sKage  of  said  Act,  would  continue  subject  tod 
restrictions  upon  alienation  imposed  by  the  laws  sndbl 
ties  of  the  tribe  of  which  he  was  a  member,  and  suchM 
veyanee,  being  in  violation  of  said  restrictions,  would  I 
void.* 

§  201.  Conveyance  by  Minor  Allottee  After  Expintl 
of  Restricted  Period,  Voidable  Only. — The  restrictions  m 
the  nlienntion  of  surplus  Creek  allotments  imposed  by! 
Creek  treitties  expired  on  August  8,  1907,  and,  except 
the  case  of  full  bloods  such  lands  were  subject  to  ill 
iition  at  the  time  of  the  pnssage  of  the  Act  of  May  27, 11 

'  Blakemore  v.  Johnson.  24  Okla.  614,  103  Pac.  S64:  Bn|d* 
McShay,  26  Okla.  .15.  107  Pac.  916;  Stevens  v.  Elliott.  30  OUfc 
118  Pac.  407:  Campbell  v.  Moaley,  38  Okla.  374.  132  P»c  1011; 
frey  v.  Colbert,  7  Ind,  Ter,  338,  104  S.  W.  638;  AWrey  y.  ColbOt 
P't!(l.  231:   Parks  v.  Berry,  189  Pac.  884. 

-  Campbell  v.  Moaley.  M  OWa.  374,  132  Pac.  10»8. 

198 


alienation  by  a  minor  allottM^ 
^ct  of  April  21,  1904,  wouldj 
I  not  applying  to  minors  of  ■ 
us  lands  of  such  minors  dnii 
by  the  law  in  force  at  the  til 


Jf  INORS.  §  203 

eertain  cases,  also,  a  part  of  the  surplus  allotments  of 
Choctaw  and  Chickasaw  allottees  were  alienable  prior 
tke  passage  of  said  Act.  The  guardianship  of  the  United 
itcs  government  over  the  allottee  and  his  land  extended 
ly  during  the  restricted  period,  when  such  guardianship 
Such  allottee  and  his  unrestricted  land  became 
lediately  subject  to  the  laws  of  the  State  of  Oklahoma 
the  same  extent  as  if  he  were  a  citizen  not  of  Indian 
It  would  seem,  therefore,  that  such  minor  allottee, 
respect  to  the  sale  of  his  unrestricted  land,  would  be 
kjcct  only  to  the  incapacity  incident  to  minority  by  the 
of  the  State,  and  that  his  contract  with  reference  to 
eh  land  would  be  voidable  and  not  void. 

{ 202.  Presumption  of  Contracting  Capacity. — ^It  has 
0  held  that  the  presumption  is  that  one  who  contracts 
h  reference  to  his  land  has  attained  the  age  at  which  he 
authorized  by  law  to  convey  the  same  and  that  the  bur- 
is  upon  him  who  seeks  to  avoid  a  conveyance,  bj'  rea- 
of  the  infancy  of  such  maker,  to  establish  such  fact.® 


i  203.  Ratification  of  Conveyance  After  Majority. — A 
pieral  statement  may  be  made  that  a  conveyance,  void  at 
fc  time  of  its  execution,  by  reason  of  the  minority  of  the 
laker  may  not  be  affirmed  after  majority  by  a  new  deed 
jneuted  upon  the  original  consideration.*" 

Although  a  contrary  holding  was  made  in  the  case  of 
Sitron  V.  Allen,  161  Pac.  829.  The  courts,  indeed,  have 
fcown  a  marked  disposition  to  narrow  such  rule,  and  have 


'Jordan  ▼.  Jordan,  162  Pac.  758;  Freeman  v.  First  National 
hk  of  Boynton,  44  Okla.  146,  143  Pac.  1165;  Rice  v.  Ruble,  39 
kit.  51,  134  Pac.  49;  McKeever  v..  Carter,  53  Okla.  360,  157  Pac. 
I;  Sbarshontay  v.  Hicks,  166  Pac.  881,  161  Pac.  820;  Heffner  v. 
irmon.  159  Pac.  650;  Hutchinson  v.  Brown,  167  Pac.  624;  Tyrell 
Shaffer.  174  Pac.  1074. 

»Brafirdon  v.  McShea,  26  Okla.  35.  107  Pac.  916;  Alfrey  v.  Col- 
rt  168  Fed.  (CCA)  231,  104  S.  W.  638;  Ehrig  v.  Adams,  152  Pac. 
,  169  Pac.  645. 
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S  204  LANDS  OF  THE   FIVE   CIVILIZED   TBIBES. 

upheld  deeds,  made  in  conflrniation  of  deeds  executed 
ing  minority,  where  there  was  any  consideration  wilt 
for  the  second  deed." 


§  204.  Marriage  of  Minor  Allottee.— -The  power  of  li 
lation  with  reference  to  restricted  Indian  lands  is  a  1 
eral  one  and  it  is  for  Congress  to  say  when  and  nnder  i 
conditions  the  restrictions  upon  said  land  shall  be  remo 
A^'hen  the  land  becomes  unrestricted  it  is  subject  to 
laws  of  the  State  of  Oklahoma.  Until  the  restrictiwu 
removed  the  guardianship  of  Congress  for  such  restn 
lands  is  exclusive.  The  enabling  act  under  which  thei 
tory  of  Oklahoma  was  admitted  to  statehood,  specific 
provided  that  nothing  contained  in  the  proposed  com* 
tion  should  limit  or  affect  the  authority  of  the  govemi 
of  the  Ignited  States  to  make  any  law  or  regulation  r«i 
ing  such  Indians  and  their  land  which  it  would  have  1 
competent  t<i  make  if  said  Act  had  never  passed.  As 
by  Justice  Hayes  in  Jefferson  v.  Winkler: 

"It  is  unnecessary  to  comment  upon  the  extent  or  lin 
tion  of  the  authority  over  the  lands  and  property  of  i 
Indian  that  is,  by  said  provision  of  the  enabling  Ad, 
served  to  the  United  Ktales  government :  for  whateve: 
the  extent  of  that  authority  or  its  limitations,  we  thin 
cannot  lie  questioned  that  said  authority  reserved  is  s 
ciciit  to  retain  in  the  government  of  the  United  SI 
jurisdiction  over  the  restricted  lands  of  said  Indians  tc 
termine  and  provide  how  and  in  what  manner  such  res 
lion  shall  be  removed;  and  that,  until  such  restrictions 
reiiiDved,  the  lands  of  said  Indian  minor  allottees  are 
within  the  jurisdiction  of  the  probate  courts  of  the  S 
with  power  in  said  c<mrtH  to  order  the  sale  thereof  for 
purpose.  Since  the  power  to  remove  such  restrictioi 
wholly  within  Congress,  it   may  say  upon  what  terms 

■  11  McKeever  v.  Carter,  53  Okla.  360,  157  Pac.  66;  Lewis  v.  i 
42  Okla.  584.  142  Pac.  mi:  Gilcrease  v.  McCuUougb,  102  Pac. 
Belt  V.  Mills,  158  Pac.  1173. 


MINORS.  §  205 

Niditions  they  shall  be  removed,  and  under  the  supervision 
Birhat  court  or  officer  the  sale  of  same  shall  be  made.** 

In  the  Act  of  May  27,  1908,  and  in  the  former  Acts  and 
ities,  Congress  defines  minors,  which  definition  is  con- 
xng  as  long  as  restrictions  remain  upon  the  land,  and 
fact  of  minority  constitutes  a  restriction.  When  the 
is  no  longer  restricted,  the  guardianship  and  exclusive 
iction  of  Congress  ceases  and  the  land  becomes  sub- 
5t  to  the  laws  of  the  State  of  Oklahoma,  including  gen- 
tl  legislation  with  regard  to  the  contracting  capacity  of 
mors. 

lection  1140  of  the  Revised  Statutes  of  1910  provides 
iZ  the  marriage  of  a  minor  shall  remove  the  disabilities 

minority  and  authorize  such  minor  to  contract  with 
<erence  to  his  land.  Such  statute  has  no  application  to 
nor  allottees,  with  respect  to  whose  land  such  minority 
^titutes  a  restriction  under  the  Federal  Statutes,  and 
fe  marriage  of  such  minor  has  no  effect  upon  the  status 

"his  restricted  land." 

5ach  marriage  does  not  affect  guardianship  proceedings 
Ipn  the  estate  of  such  minor,  with  respect  to  his  restricted 
and,  notwithstanding  such  marriage,  a  guardian  may 
:e  a  valid  sale  of  such  minor's  land  through  the  pro- 
court.^' 

205.    Bemoval  of  Disabilities.— Sections  4427  to  4430 
Laws   of   1910   authorize   the   District   Courts   to 


■Traskett  v.  Closser,  236  U.  S.  223.  59  L.  Ed.  549;  Bell  v.  Cook, 

(CO  697;  Kirkpatrick  v,  Burgess,  28  Okla.  121,  116  Pac. 

Gill  ▼.  Haggerty,  32  Okla.  407,  122  Pac.  641;  Tirey  v.  Darnea!, 

606,  611.  132  Pac.  1087;   Raid  v.  Taylor,  43  Okla.  816,  144 

iS9;  Klaus  v.  Campbell-Ratliff  Land  Co.,  48  Okla.  648,  150  Pac. 

Dodd  Y.  Cook.  41  Okla.  105.  137  Pac.  348;  Jefferson  v.  Winkler, 

653,  110  Pac.  765. 
irkpatrick  v.  Burgees.  28  Okla.   121,   116   Pac.   764;    Raid   v. 
43  Okla.  816,  144  Pac.  589. 
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confer  upon  minors  the  rights  of  majority  and  to  tra 
business  and  make  contracts  in  all  respects  as  if  they 
of  legal  age.  For  the  reasons  that  have  been  stated 
reference  to  the  marriage  of  minors,  such  proceeding 
not  effective  as  to  minor  allottees  with  respect  to  the 
stricted  land.  The  State  law  cannot  operate  to  chan 
modify  the  restrictions  provided  by  the  Federal  law 
can  the  District  Court  under  the  State  law  remov 
condition  of  restrictions  pertaining  to  minority  preai 
by  the  Federal  Statute." 

§  206.  Minor  Over  18  Tears  of  Agt. — Section  885  • 
Revised  Statutes  of  1910  provides  that  a  minor,  if 
the  age  of  18  years,  can  disaffirm  his  contract  only 
restoring  the  consideration.  This  provision  likewisf 
for  the  same  reasons  has  no  application  to  a  minor  al 
with  respect  to  his  restricted  land.  The  contract  of  a 
generally  is  voidable  and  not  void.  The  contract,  hov 
of  a  minor  allottee,  with  respect  to  his  restricted  la 
void  by  express  enactment  of  Congress." 

'  §  207.  Manner  of  Disaffirmance. — An  infant  may 
his  contract  with  respect  to  his  restricted  land  by  dif 
means.  Any  act  showing  unef|uivocalIy  a  renunciati' 
or  a  disposition  not  to  abide  by  the  contract  made  c 
minority,  is  sufficient." 

The  bringing  of  suit  to  cancel  a  conveyance  is  a  sul 
disaffirmance   without   other   or   previous   notice." 


H  Prlddy  v.  Thompson,  204  Fed.  (CCA)  965;  Bell  v.  Fltfl 
53  Okla.  574.  157  Pac.  334;  Egan  v.  Ingram.  161  Pac.  226; 
V.  Dodson,  159  Pac.  329. 

"Barbre  v.  Hood,  214  Fed.  473,  228  Fed.   (CCA)   668;   Col 
vestment  Co.  v.  Beard.  46  Okla.  310,  148  P»c.  846. 

'lOrlMom  V,  Biedelman,  35  Obla.  343,  129  Pac.  853. 

"Ryan  v.  Morrison,  40  Okla.  49,  135  Pac.  101»;   Reld  t. 
43  Okta.  816.  144  Pac.  589. 

202 


MINORS.  §  209 

Bneh  disaffirmance  may  be  made  by  the  minor  after  he 
bins  his  majority.^' 

Or  during  minority  through  his  guardian.*' 

208.  Misrepresentation  By  a  Minor  As  To  Age.— 
is  a  conflict  in  the  authorities  as  to  whether  a  minor 
be  estopped  to  disaffirm  his  contract  with  respect  to 
restricted  land,  by  misrepresentation  of  his  age  to  the 
shaser.  It  was  held  in  International  Land  Company  v. 
lall,  98  Pac.  951,  that  he  was  estopped  and  that  the 
ts  would  not  lend  its  aid  to  annul  such  void  conveyance 
$re  he  had  misrepresented  his  age  at  the  time  of  sale. 
|iiflferent  conclusion  was  reached  in  Alfrey  v.  Colbert, 
^Ped.  (CCA)  231,  and  in  Collins  Investment  Company  v. 
lid,  46  Okla.  310 ,  148  Pac.  846,  the  court  specifically  de- 
led to  follow  International  Land  Company  v.  Marshall. 

209.  Betom  of  Consideration. — Tender  of  the  consid- 
tion  received  for  the  void  sale  is  not  a  condition  prece- 
it  in  an  action  by  the  minor  to  set  aside  such  void  con- 
'ance.** 

•lor  need  he  plead  or  offer  any  reason  for  not  doing  so.*^ 
[t  has  been  held,  however,  that  the  minor  will  be  required 


•  Ryan  v.  Morrison,  40  Okla.  49.  135  Pac.  1049. 

•  Reid  Y.  Taylor,  43  Okla.  816.  144  Pac.  589;  International  Land 
f  T.  Marshall,  22  Okla.  693.  98  Pac.  951 ;  Ryan  v.  Morrison.  40 
la.  49.  135  Pac.  1049. 

ii  Stephens  v.  Elliott,  30  Okla.  41,  118  Pac.  407;   Tirey  v.  Dar- 

37  Okla.  606,  611.  132  Pac.  1087;  McKeever  v.  Carter,  53  Okla. 

157  Pac.  66;   BeU  v.  Pitzpatrick,  53  Okla.  574,  157  Pac.  334; 
T.  Ingram,  161  Pac.  225;  Winters  v.  Okla.  Portland  Cement 

164  Pac.  965;  Parks  v.  Berry,  169  Pac.  884;  Rice  v.  Anderson. 

279,  134  Pac.  1120. 
IfcKeever  v.  Carter,  53  Okla.  360,  157  Pac.  56;  Bell  v.  Fitzpat- 

53  Okla.  574,   157  Pac.  334;    Egan  v.  Ingram,  161   Pac.  225; 

irs  y.  Okla.  Portland  Cement  Co.,  164  Pac.  965;  Parks  v.  Berry, 
^Hc.  SS4;  Rice  v.  Anderson,  39  Okla.  279,  134  Pac.  1120. 
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to  return  the  consideration  before  relief  is  granted  i 
lie  has  misrepresented  his  age.** 

But  where  the  action  is  maintained  by  a  third  p( 
who  has  purchased  the  land,  such  assignee  is  not  ehargi 
with  misrepresentation  of  the  minor.*' 

And  the  court  may  make  a  return  of  the  considenti 
condition  precedent,  if  it  appears  that  the  minor  h» 
consideration  received  in  his  possession  and  c&n  retnni 

The  general  rule  seems  to  be  that  the  minor  will  b 
Quired  to  return  the  consideration  received  if  it  is  ii 
possession.  But  if,  for  any  reason,  it  did  not  come  infc 
hands  or  has  been  squandered  or  spent,  and  he  eanno 
turn  it,  its  return  will  not  be  adjudged." 

And  the  burden  of  the  proof  seems  to  be  upon  the  dd 
ant  to  show  that  the  consideration  is  now  in  the  hand 
within  the  control  of  the  minor  and  can  be  returned" 

The  same  rule  has  been  adopted  with  reference  to  a 
sale  conducted  l)y  a  guardian  through  the  probate  e 
The  wai-d  will  l>e  required  to  return  the  consideratia 
ceived,  if  it  is  in  his  hands ;  otherwise  the  sale  will  h 
aside  without  a  return  of  the  consideration.*' 

MINOR    HEIRS. 

§  210.  Minor  Heir  Prior  to  Act  of  Hay  27,  1908.- 
of  Congress  of  May  2,  1890,  June  7,  1897,  and  June  28, : 

isAlfrey  v.  Colbert,  7  Ind.  Ter.  338,  104  8.  W-  «38;  Intenul 
Land  Co.  v.  Marshall,  22  Okla.  eS3,  98  Pac.  951. 

=3  Parka  v.  Berry,  169  Pac.  884. 

24  ICtniti  V.  Ingram,  161  Pac.  225;  Intern atlooal  Land  Co.  t. 
Bhall,  22  Okla.  693,  9S  Pac.  951. 

^'' Blake  mo  re  v.  Johnson.  24  Okla.  644.  103  Pac.  654;  Bten 
I<:iliott.  30  Okla.  41.  llg  Pa«.  407;  Gill  v.  Haggertr.  32  Okla.  4ff 
Pac.  641;  Bruner  v.  Cobb,  37  Okla,  228,  131  Pac.  166;  Tlrej  t. 
neal,  37  Okla.  606.  611,  132  Pac.  1087;  Coody  v.  Coody.  » 
719.  136  Pac.  754:  Alfrey  v.  Colbert,  168  Fed.  (CCA)  231. 

^»  TIrey  v.  Dameal.  37  Okla.  606,  611,  132  Pac.  1087;  Reed  t. 
ker,  43  Okla.  816.  144  Pac.  689. 

-~  IV'inters    v.   Oklahoroa  Port  laud   Cement   Co.,     164    Pac. 
Bridges  V.  Hea.  166  Pac.  *W. 
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tended  in  force  in  the  Indian  Territory  certain  laws 
State  of  Arkansas  contained  in  Mansfield's  Digest, 
.d  made  them  more  or  less  applicable  to  the  Indians 
I  as  the  white  citizens  of  the  Territory.  Section  2  of 
t  of  April  28,  1904,  provided : 

the  laws  of  Arkansas  heretofore  put  in  force  in  the 
Territory  are  hereby  continued  and  extended  in 
peration,  so  as  to  embrace  all  persons  and  estates  in 
jrritory,  whether  Indian,  freedmen,  or  otherwise,  and 
id  complete  jurisdiction  is  hereby  conferred  upon 
jtriet  Courts  in  said  territory  in  the  settlements  of 
ites  of  decedents,  the  guardianships  of  minors  and 
etentSy  whether  Indian,  freedmen,  or  otherwise." 

I  the  passage  of  this  Act,  if  not  before,  the  persons, 
ind  estates  of  the  members  of  the  Five  Civilized 
in  the  Indian  Territory  became  subject  to  the  laws 
ansas  in  force  in  said  territory.  By  such  extension 
«  in  force  in  the  Indian  Territory  to  the  lands  and 
of  the  Indians,  however.  Congress  did  not  intend 
?al  or  set  aside  its  own  laws  and  treaties  imposing 
ions  upon  the  alienation  of  the  lands  of  the  Five 
^d  Tribes.  Such  laws  were  made  applicable  to  the 
rs  of  the  tribes,  with  respect  to  their  lands,  subject 
condition  that  any  law  so  extended  in  force,  incon- 
with  the  laws  of  Congress  establishing  restrictions 
lienation,  should  not  apply  but  be  held  in  suspension 
the  period  of  inalienability.  *  When  such  lands  ceased 
subject  to  restrictions  upon  their  alienation,  either 
►iration  of  the  restricted  period,  or  the  repeal  of  the 
escribing  such  restrictions,  they  became  automatic- 
bject  to  the  laws  in  force  in  the  Territory,  or  State, 
e  guardianship  and  exclusive  jurisdiction  of  Con- 
ver  such  lands  ceased.^® 


lor  V.  Parker,  235  U.  S.  42,  59  L.  Ed.  121;   Washington  v. 
35  U.  S.  422,  69  L.  Ed.  295;  Taylor  v.  Parker,  33  Okla.  199, 
573;  Palmer  v.  CuUy,  53  Okla.  454,  153  Pac.  154. 
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The  rule  is  well  expressed  by  Justice  Kane  in  th) 
Taylor  v.  Parker : 

"The  effect  of  the  Act  of  April  28,  1904  was  to  make 
laws  of  Arkansas,  theretofore  put  in  force  in  the  Im 
Territory,  apjilieable  to  another  class  of  persona  and 
tates,  to-wit :  Indians  and  their  property  insofar  as  it 
alienable  under  the  acts  of  Congress  then  bearing  upoa 
The  extension  of  the  law  of  wills  enabled  the  Indian  to 
vise  all  of  his  iilienable  property  hy  will,  made  in  aea 
ance  with  the  laws  of  the  State  of  Arkansas,  bnt  did 
operate  to  remove  any  of  the  restrictions,  theretol 
placed  upon  the  lands  of  Indians  by  Acts  of  Congress.*' 

By  the  enabling  Act  and  Constitution  of  the  State, 
laws  of  Oklahoma  Territory  were  extended  over  that 
of  the  State  of  Oklahoma  which  was  formerly  the  W 
Territory  and  substituted  for  the  Arkansas  law,  theretfl! 
in  force  therein.  On  November  16,  1907,  the  date  of 
admission  of  the  State  into  the  Union,  the  Oklahoma 
became  applicable  to  the  members  of  the  Five  CiviB 
Tribes,  subjpct  to  the  same  condition  that  qualified 
Arkansas  law,  to-wit:  that  they  should  not  apply  to  the 
strieted  lands  of  said  members,  insofar  as  they  were  'at 
sistent  with  any  provisions,  or  future  Act  of  Congress 
taining  to  restrictions  upon  alienation." 

From  the  foregoing  statement,  it  seems  to  follow  tU 
minor,  at  least,  prior  to  the  Act  of  May  27,  1908,  with 
speet  to  his  inherited  land,  which  came  to  him  unrestri^ 
or  was  for  any  reason  unrestricted  in  his  hands,  w»s  i 
ject  only  to  the  disabilities  of  minority  as  provided  fort 
by  the  Arkansas  law,  and  after  November  16,  1907,  by 
Oklahoma  law,  and  that  his  contracts  with  respect  to 
would  be  voidable  and  not  void.  The  Arkansas  law  I 
tended  in  the  Indian  Territory  did  not  provide,  as  the  (H 
homa  law  does,  that  the  incapacity  of  minority  wa»  1 
moved  by  the  nmrriage  of  a  minor,  nor  was  there  anylJ 

"Uell  V.  Cook.  192  Fed.  I.CC1  697.  I 
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in  for  the  removal  of  disabilities  by  decree  of  court. 
^r  the  laws  of  Oklahoma  became  effective,  however,  it 
elieved  that  those  provisions  in  Oklahoma  law,  as  well 
he  provision  for  the  return  of  the  consideration,  upon 
ffimiance  by  a  luinor  more  than  18  years  of  age,  were 
rative  as  to  the  unrestricted  lands  of  minors. 

211.  Act  of  April  26,  1906.— Section  22  of  the  Act  of 
nl  26,  1906,  authorized  the  adult  heirs  of.  any  deceased 
ian  to  sell  and  convey  their  inherited  lands.  It  is  clear 
t  the  words  "adult''  and  "minor  heirs"  were  used  with 
srence  to  the  definition  of  those  t^rms  prevailing  in  the 
Lian  Territory  at  the  time  of  its  passage,  to-wit:  adults 
»Te  and  minors  below  the  age  of  21  if  a  male,  18  if  a 
lale.  Such  definition  of  "adult/'  and  "minor"  thus 
same  a  part  of  the  act  itself  and  was  not  subject  to  be 
inged  by  the  Arkansas  or  Oklahoma  law.  The  deed  of  a 
nor  who  undertook  to  convey  his  inherited,  restricted 
id,  was  void  and  not  voidable ;  this  for  the  reason  that 
)  act  exempted  from  restrictions  theretofore  imposed, 
ly  adult  heirs  in  accordance  with  the  Federal  definition 

that  term.  The  land  of  one  who  within  the  meaning  of 
id  definition,  was  a  minor  at  the  time  of  the  attempted 
nveyance,  was  restricted  and  the  deed  thereto  was  abso- 
tely  void.  Such  rule,  however,  would  not  hold  good  in 
m  case  of  the  inherited  lands  of  minor  heirs  which  were 
dependent  of  the  said  Act,  unrestricted.  A  conveyance 
|.such  minors  would  be  subject  only  to  the  disabilities  of 
bority,  under  the  Indian  Territory  and  afterwards  the 
Bahoma  law,  and  would  be  voidable  and  not  void. 

H  212.  Act  of  May  27,  1908.— Section  9  of  the  Act  of 
W  27,  1908,  is  practically  a  re-enactment  of  Section  22  of 
f  Act  of  April  26,  1906,  except  that  it  removed  restric- 
^  upon  the  alienation  of  inherited  land  by  all  heirs,  re- 
"dless  of  whether  they  are  adult  or  minors.  Section  22 
loved  restrictions  upon  the  alienation  of  iuheriled  \vlw^^ 
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by  a  minor,  only  when  there  were  both  adult  and 
heirs,  and  sales  by  minor  heirs  were  authorized  only  i 
made  in  eonneetion  with  sales  by  adult  heirs.     Se«til 
of  the  Act  of  May  27,  lf)08,  ia  the  only  Section  of  th« 
that  applied   to  inherited   lands.     The   first   eight  seal 
seem  to  legislate  exeluaively  with  reference  to  allotted  1 
The  holding  that  the  attempted  sale  of  allotted  Isndi 
minors,  under  the  Act  of  April  27,  1908,  is  void,  is  p 
cated  upon  a  construction  of  Sections  1,  2  and  6  of  the 
Section  1  removed  all  restrictions  upon  the  alienation  of 
allotted  lands  of  minors.    But  Section  6  provided  that 
persons  and  property  of  minor  allottees  should  be  sulj 
to  the  jurisdiction  of  the  Probate  Courts  of  the  State 
Oklahoma,  and  Section  2  defined  the  term  "minor' 
in  the  Act.     The  courts  construing  the  three  sectiont 
gether  have  reiiched  the  conclusion,  which  can  be 
ered  as  definitely  settled,  that  the  restrictions  upon  the 
lotted  lands   of  uiinors,  as  defined  by  Section  2  wen 
moved  by  Section  1  only  upon  condition  that  a  sale  tht 
should  be  made  by  the  Probate  Court  under  Section  6; 
that  unless  a  sale  is  made  through  the  Probate  Court, 
tion  1  does  not  operate  to  remove  the  restrictions  upon 
alienation,  and  consciiucntly  an  allempted  alienation  is 
It  is  not  believed,  however,  that  a  similar  eoustruction 
possible  as  to  the  inherited  lniid.s  of  minors  under  said 
Sections  1  and  fi  are  expressly  made  to  apply  only  to  b 
allottees,  and  the  definition  of  the  term  "minor"  ia 
tained  in   a   proviso  to  Section  2.  which  is  also  expn 
limited  in  its  application  to  allotted  lands.     The  definM 
is  further  reslricted   to  the  term  "minor  as   used  in  1 
Act."     The   tcnii   "minor"  is  nowhere  used  in  Section 
and  it  is  very  ilnulitful  whether  it  is  used  anywhere  int 
Act  to  include  minor  heirs.     It  would,  therefore,  seem  tl 
all  restrictions  ujjiin  the  alienation  of  the  lands  of  mil 
heirs,  that  wcie  in  force  at  the  time  of  the  passage  oft 
Act  were,  removed  by  Section  9,  and  that  a  eonveyanct 
such  minor  heir  is   not  void  but  subject  only  to  the  i 
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f  of  minority  under  the  Oklahoma  Law.    A  different 
osion  has  been  reached  by  the  Supreme  Court  of  Okla- 
in  two  recent  decisions.^® 


Irewer  v.  Dodson,  159  Pac.  329;    Crow   v.   Hardridge.  43  Okla. 
14S  Pac.   183. 
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OIL  AND  GAS  LEASE. 

9  213.    Nature  of  Estate  Created  by  Oil  and  Gas  Lease. 
214.*    Oil  and  Gas  Lease  an  Alienation. 

215.  Oil  and  Gas  Lease  Subject  to  Approval  of  Secretary  of 

Interior. 

216.  Act  of  April  26,  1906. 

217.  Act  of  May  27,  1908. 

218.  Nature  of  Lease  Contract  Subject  to  Approval  of  S< 

of  the  Interior. 

219.  Scope  of  Authority  of  Secretary  of  the  Interior. 


LANDS   OF   MINORS. 

220.  Probate  Jurisdiction  of  Courts  Over  Estates  of  Minorti 

221.  Act  of  April  26,  1906.    . 

222.  Under  Probate  Law  of  Oklahoma. 

223.  Oil  and  Gas  Lease,  Personalty. 

224.  Probate  Rules. 

225.  Authority  of  Guardian  Without  Approval  of  Court 

226.  Lease  Extending  Beyond  Minority  of  Ward. 


§  2l:^    Nature  of  Estate  Created  by  Oil  and  Qai 

— 0\\  ami  sras  in  the  earth,  unlike  coal,  iron  and 
suhstanoes,  are  fujraoious  and  incapable  of  ownership! 
tinot   from  the  soil.     A  jrrant  by  lease,  or  deed,  to 
or  irns  in  a  speoitioil  traet  of  land,  and  of  the  right 
oupv,  aiul  use  so  mueh  of  the  surface  of  the  land 
•i';i>    bo  iioi'ossary  to  prosj^ect  for  and  remove  the  oil{ 
c^.N,  is  :\oX  a  irra!it  oi  the  oil  and  gas  in  the  land  but  of 
i\i::  :  if  roof  onlv  as  the  grantee  finds  and  reduces  to 
Nt  nn:,»'.     It  vests  v.o  tit!e  in  the  lessee  to  any  oil  or  gas 
•  I  vi.H^s  v-'^'  oxtvaoT  ar;d  ivduce  to  possession,  and 
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Stfc  to  any  corporeal  right  or  interest.  It  is  simply  a  grant 
rf  the  right  to  prospect  for  oil  and  gas,  and  constitutes  an 
■Corporeal  hereditament.^ 

And  the  estate  of  a  lessee  not  in  possession  is  insufficient 
®  support  an  action  in  ejectment.* 

§  214.  Oil  and  Gkw  Lease  An  Alienation. — ^An  oil  and 
•a  lease  constitutes  an  alienation  within  the  meaning  of 
«  several  agreements  with  the  Five  Civilized  Tribes  and 

the  Act  of  May  27,  1908.* 

And  an  assignment  of  the  unearned  royalties  under  a 
i^eral  lease,  authorized  under  the  several  treaties  and 
its  of  Congress  to  be  made  upon  restricted  land  upon  the 
••proval  of  the  Secretary  of  the  Interior,  is  an  alienation 
:thin  the  meaning  of  said  statutes,  and  void.* 

JLn  oil  and  gas  lease,  being  an  alienation  within  the  mean- 
g  of  the  Acts  imposing  restrictions  upon  the  alienation 
the  lands  of  the  Five  Civilized  Tribes,  is  likewise  com- 
■ehended  within  the  purpose  of  the  Acts  removing  such 
strict  ions.  The  validity  of  an  oil  and  gas  lease,  except 
le  approved  by  the  Secretary  of  the  Interior  in  pursuance 
>  statutory  provisions  authorizing  such  leases,  is  to  be 
sited  according  to  the  same  rules  that  apply  to  convey- 
aees  of  the  fee.    If  the  land  is  subject  to  unrestricted  con- 


Etchen  v.  Cheney,  235  Fed.  (CCA)  104;  Priddy  v.  Thompson,  204 
(CCA)  955;  Kolachny  v.  Galbreath.  26  Okla.  772.  110  Pac.  902; 
\k  Oil  Co.  V.  BeUview  Oil  &  Gas  Co.,  29  Okla.  719,  119  Pac.  260; 
V.  Signal  Oil  Co.,  35  Okla.  172,  128  Pac.  694;  Duff  v.  Keaton, 
[la.  92.  124  Pac.  291;  Hill  Oil  &  Gas  Co.  v.  White,  53  Okla.  74S, 
PtLC.  710;  Davis  v.  Muffett.  43  Okla.  771,  144  Pac.  607;  Ashcraft 
loffett,  44  Okla.  386,  144  Pac.  1041. 
>riddy  v.  Thompson,  204  Fed.  (CCA)  955;  Hill  Oil  &  Gas  Co.  v. 
Ite.  53  Okla.  748,  157  Pac.  710. 

hiley  V.  Kelsey.  218  Fed.  (DC)  391;  Moore  v.  Sawyer,  167  Fed. 
')  826;  Sharp  v.  Lancaster,  23  Okla.  349.  100  Pac.  578;  Barnes  v. 
lebraker,  28  Okla.  75,  113  Pac.  903. 

[JnRed  SUtes  v.  Noble,  237  U.  S.  74,  59  L.  Ed.  844;  Day  v.  Charl- 
160  Pac.  606. 
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purposes.    If  executed  in  accordance  with  sueh  pnvJB 
such  leases  were  valid,  otherwise  void." 

§  217.  Act  of  May  37,  1908.-~The  Act  of  May  27, 13 
removed  all  restrictions  upon  the  homestead  and  aaTf 
allotments  of  allottees  of  less  than  half  blood  and  upon ' 
surplus  of  allottees  of  less  than  three-quarter  blood.  9 
tion  2  of  said  Act  enacted  with  reference  to  oil  and  gsi  lei 
upon  the  lands  restricted  under  said  Act  as  follows. 

"Provided  that  leases  of  restricted  land  for  oil,  g» 
other  mining;  purposes,  leases  of  restricted  homesteadi 
more  than  one  y^ar,  and  leases  of  restricted  lands  for  p 
ods  of  more  tlian  five  years,  may  be  made  with  the  apprc 
of  the  Secretary  of  the  Interior  under  rules  and  regulati 
provided  by  the  Secretary  of  the  Interior  and  not  otl 
wise." 

By  the  same  Section,  the  Secretary  of  the  Interior 
authorized  to  remove  restrictions  upon  the  homesteadi 
allottees  who  died,  leaving  issue  born  since  March  4, 1' 
which  otherwise  was,  by  said  Act,  rendered  inalienable 
the  support  of  such  issue.  It  has  been  held  that  the 
proval  of  an  oil  and  gas  lease  upon  such  inherited  he 
stead  is  a  removal  of  restrictions  without  a  separate  ac 
removal  upon  the  part  of  the  Secretary  of  the  Interioi 

It  has  also  been  held  that  the  authority  granted  tht 
lottee  under  said  Section  2,  of  leasing  restricted  land 
oil  and  gns  purposes  upon  the  approval  by  the  Secrelat; 
the  Interior,  operated  as  n  .severance  of  the  oil  and 
lights  from  the  surface  and  authorized  the  leasing  of 
land  for  oil  and  (ras  piirpo.ses,  notwithstanding  an  api 
tural  lease  he  outstanding  tipon  the  same  premises.' 

"United  stales  v.  Comet  Oil  Co..  187  Fed.  (CC)  674;  Alluwi 
Co.  V.  Shutnin.  TZ  Okla.  808.  124  Pac.  15. 

T  Parker  v.  Riley.  243  Fed.  (CCA)  42;  Riley  v.  Kelsey,  21! 
tDC)   391. 

-  Kemmerer  v.  Midland  Oil  &  Drilling  Co.,  229  Fed.  <CCA) 
Mallen  v.  Ruth  Oil  Co..  231  Fed.  (.CCA)  845. 
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id  the  lessee  under  such  oil  and  gas  lease  is  entitled  to 
py  the  surface  to  the  extent  necessary  to  develop  the 
dd  gas  in  said  land,  to  the  exclusion  of  the  lessee  under 
igricultural  lease,  although  the  latter  was  the  first  exe- 

218.  Nature  of  Lease  Contract  Subject  to  Approval 
Maretary  of  the  Interior.-^While  the  phraseology  of  the 
)us  enactments  of  Congress,  authorizing  the  leasing  of 
icted  lands  subject  to  the  approval  of  the  Secretary 
le  Interior,  differs  somewhat,  the  vital  requirement  in 

is  the  approval  of  the  Secretary  of  the  Interior.  In 
respect  the  legislation  is  in  each  instance  the  same,  and 
believed  that  the  legal  principle  involving  the  author 
)f  the  Secretary  of  the  Interior  with  respect  to  such 
s  is  identical.  An  oil  and  gas  lease,  which  requires  for 
alidity  the  approval  of  the  Secretary  of  the  Interior, 
vertheless  essentially  a  contract  between  the  lessor  and 
lessee,  to  which  the  Secretary  is  not  a  party.  It  is  a 
pact  which  both  parties  are  competent  to  enter  into,  the 
ideration  is  valid,  the  subject  matter  legal,  and  there 
mutuality  of  obligations  dependent  merely  upon  ap- 
al  of  the  Secretary  of  the  Interior  for  its  validity.  Such 
oval,  when  given,  relates  back  and  renders  the  contract 
ing  upon  both  parties  from  its  execution.     The  lease 

executed  creates  an  inchoate  interest  in  the  land 
1,  which  upon  approval  by  the  Secretary  of  the  Inte- 
becomes  absolute.^® 

follows  from  the  nature  of  the  obligation  that  both  the 
•  and  lessee  are  bound  by  the  contract  they  have  made, 
the  approval  or  disapproval  of  the  Secretary  of  the 
or,  and  neither  party  may  withdraw,  without  the  con- 

mmerer  v.  Midland  Oil  &  Drilling  Co.,  229  Fed.  (CCA)  872. 
nnings  v.  Wood,  192  Fed.  (CCA)  507;  Shulthls  v.  McDougal. 
fd.  (CCA)  529;  Crosble  v.  Brewer,  158  Pac.  388,  173  Pac.  441; 
a  Oil  Co.  V.  Kelly,  35  Okla.  525,  130  Pac.  931. 
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sent  of  the  other,  pending  the  action  of  the  Secretary  of 
Interior." 

Nor  would  the  removal  of  the  restrictions  of  the  h 
after  execution  and  before  action  by  the  Secretary  of 
Interior,  impair  his  authority  to  approve  such  lease, 
in  opposition  to  the  wishes  of  the  lessor. 

Nor  death  of  allottee.^^ 

Upon  approval,  the  contract  is  binding  on  both  partii 
and  the  Secretary  of  the  Interior,  himself,  has  no  aiithori^ 
thereafter,  to  amend  or  modify  any  of  the  terms  or  eoofl 
tions  of  the  lease  contract."  ' 

And  it  hias  'been  held  that  the  provision  of  the  Dej 
mental  lease  which  provided  that  it  should  not  be  assif 
without  the  consent  of  the  lessor,  is  valid  and  an 
ment,  in  violation  of  such  provision,  is  void." 

Even  though  the  assignment  be  approved  by  the  Seeit 
tary  of  the  Interior.*' 

Nor  would  such  assiginiient  be  rendered  valid  by  a  chanl 
in  the  rules  and  regulations,  made,  subsequent  to  the  exefl^ 
tion  of  the  lease  but  prior  to  its  approval,  permitting  assifl 
ments  without  the  consent  of  the  lessor.** 

Although  where  the  lease  itself  provides  that  it  shall 
subject  to  the  rules  and  regulations  of  the  Secretary  of  "t 
Interior,  any  amendment  or  modification  of  such  regiB' 
tions  after  execution  of  the  lease  and  before  approval  1 
comes  a  part  of  the  lease  itself.*^ 

§  210.  Scope  of  Authority  of  the  Secretary  of  the  In' 
rior. — The  authority  of  the  Secretary  of  the  Interior,  in  »] 

•  1  (^rosbie  v.  Brewer.  158  Pac.  388.  173  Pac.  441. 

i-i  Scioto  Oil  Co.  V.  O'Hern,  169  Pac.  483. 

'^  Turner  v.  Seep.  167  Fed.  (CC)  646.  179  Fed.  (CCA)  74. 

14  Scott  V.  Signal  Oil  Co..  35  Okla.  172.  128  Pac.  694. 

1-.  Turner  v.  Seep,  167  Fed.  (CC)  646,  179  Fed.  (CCA)   74. 

'•'Turner  v.  Seep,  supra. 

>  -  Dixon  V.  Owen.  38  Okla.  85.  132  Pac.  351. 
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^roviii^  or  disapproving  oil  and  gas  leases  upon  restricted 
^ands,  is  only  such  as  is  conferred  by  the  Acts  of  Congress 
•*id  it  is  limited  to  the  approval  or  disapproval  of  the  lease 
infract  that  the  parties  themselves  have  made,  lie  may 
and  advise  but  he  cannot  contract.  His  approval 
-supposes  a  valid  contract,  executed  in  all  respects  in 
ordance  with  law,  between  parties  qualified  to  enter 
|p^^  such  lease  contract,  except  that  it  shall  not  be  binding 
P^^ttl  it  is  approved  by  him.  The  rule  is  well  stated  in  Jen- 
nings V.  Wood,  infra  as  follows : 

*  *The  jurisdiction  of  the  Secretary  of  the  Interior  is  only 

^t  expressed  in  the  Acts  of  Congress.     He  was  not  con- 

"^tuted  the  general  guardian  of  the  estates  of  the  Indians 

the  sense  in  which  that  term  is  usually  employed.    Power 

ta  not  conferred  on  him  to  originate  and  make  leases  of 

lotted  land.    That  was  left  to  the  Indians,  subject  to  his 

iroval  in  specified  cases.     If  an  Indian  did  not  desire  to 

le  there  was  nothing  for  the  Secretary  to  act  upon.     If 

did,  and  the  lease  was  for  oil  and  gas,  its  validity  de- 

ided  upon  the  approval  of  that  official,  but  he  was  not  one 

the  contracting  parties.    On  the  contrary,  his  connection 

h  the  transaction  and  his  authority  first  arose  after  the 

ids  of  the  contractors  came  together,  and  they  must  have 

m  competent  to  make   the   contract   submitted   for  ap- 

>val.     A  disapproval  was  merely  a  veto.     An  approval, 

ich  proceeds  upon  a  consideration  of  the  terms  of  the 

inient  offered  and  whether  they  are  reasonably  for  the 

?st  of  the  Indian,  was  intended  as  an  additional  safe- 

ird  for  his  protection.    It  would  not,  however,  reach  back 

I  supply  or  confirpi  all  the  essential  legal  pre-requisites 

a  valid  contract."** 

16  functions  of  the  Secretary  of  the  Interior  in  approv- 

ff  or  disapproving  are  in  no  manner  judicial,  and  his  action 

2  the  premises  is  not  res  adjudicata  as  to  thv  legal  suflficioncy 

'  f  the  instrument,  or  of  the  contracting  capacity  of  the  par- 

e Jennings  v.  Wood,  192  Fed.  (CCA)  507;  Turner  v.  Seep,  167  Fed. 
179  Fed.  74;   Crosble  v.  Brewer,  158  Pac.  388.  173    Pac.    441; 
this  V.  McDougal,  170  Fed.  (CCA)  529. 
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ties.  His  approval  is  merely  the  condition  upon  whit 
oil  and  gas  lease,  otherwise  sufficient,  shall  become  bit 
upon  the  parties,'" 

The  Assistant  Secretary  of  the  Interior  is  authorii 
act  in.the  name  and  in  the  stead  of  the  Secretary  hiin 

MINORS. 

§  220.  Probate  Jtirisdictlon  of  Oonrta  Over  Eital 
Minors.— The  Act  of  Congress  of  May  2,  1890,  26  St 
L.  94,  e.  182,  extended  over  the  Indian  Territory  the 
of  Arkansas  relating  to  estates  of  deceased  person 
minors,  and  provided  that  the  courts  of  the  Indian  ' 
tory  should  possess  the  powers  of  the  courts  of  proha' 
der  tho  Arkansas  law  contained  in  Mansfield's  Digest, 
tion  2  of  the  Act  of  April  28,  1904,  enacted  that: 

"Full  and  complete  jurisdiction  is  hereby  conferred 
the  district  courts  in  said  territory  in  the  settlements 
estates  of  decedents,  the  guardianships  of  minors  ai 
coDipetenta,  whether  Indian,  freedmeu  or  otherwise. 

It  has  been  seen  that  the  Secretary  of  the  Interio 
not  given  general  guardianship  over  the  Indians  b 
provisions  that  his  approval  was  necessary  to  the  valid 
mineral  leases  upon  their  land.  His  approval  was  a 
tion  to  the  validity  of  such  leases,  but  his  power  of  ap) 
was  invoked  only  upon  presentation  of  a  lease  ezecu 
accordance  with  all  legal  requirements  and  binding 
the  parties,  except  that  it  was  subject  to  his  approvf 
the  ease  of  minors,  not  being  capable  of  acting  for 
selves,  the  lease  must  have  been  duly  and  legally  exi 
ill  their  behalf  by  their  duly  appointed  guardian.  Wl 
prior  to  the  Act  of  April  28,  1904,  the  probate  laws  ( 
kansas  applied  to  the  estates  of  Indian  minors,  in  the 
taw  and  Chickasaw  N'ations,  they  undoubtedly  appli 

I!' JennlngB  v.  Wood,  supra. 

1"  Turner  v.  Seep.  t67  Ved.  ^CCi  646, 179  Fed.  (CCA)  74. 
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th  minors  of  the  other  nations,  and  were  put  in  force  in 
the  nations  by  that  Act.  Under  the  Arkansas  law,  a 
se  of  the  land  of  a  minor  which  has  not  been  approved  by 
!  proper  probate  court,  was  void,  and  a  like  effect  has 
»n  given  to  an  oil  and  gas  lease  executed  after  the  pas- 
:  of  said  Act,  by  a  guardian,  without  the  sanction  of  the 
H)er  United  States  court  in  the  Indian  Territory,  though 
kvas  duly  approved  by  the  Secretary  of  the  Interior.*^ 

Phe  Act  of  March  3,  1905,  33  Stat,  at  L.  1060  c.  1479 
•cifically  provided: 

•Xo  lease  made  by  any  administrator,  executor,  guard- 
i  or  curator  shall  be  valid  or  enforcible  without  the  ap- 
ival  of  the  court  having  jurisdiction  of  the  proceeding." 

After  the  passage  of  said  Act  there  can  be  no  question 
%t  an  oil  and  gas  lease  upon  the  lands  of  a  minor  allottee, 
less  made  upon  the  order  of  the  United  States  Court,  was 
id,  though  approved  by  the  Secretary  of  the  Interior.^^ 
And  it  has  been  held  that,  although  a  lease  of  a  minor's 
lid  executed  prior  to  statehood,  in  order  to  be  valid  must 
pre  been  approved  by  the  United  States  Court,  yet  if  the 
ise  was  authorized  by  the  court  a  formal  Act  of  confirma- 

after  its  execution  was  not  necessary.** 

le  United  States  were  courts  of  superior  jurisdiction; 
presumptions  were  in  favor  of  the  validity  of  their  ac- 

[,  and  all  irregularities  in  the  exercise  of  their  jurisdic- 

in  probate  proceedings  were  cured  by  final  judgment 

not  subject  to  collateral  attack.^* 

221.     Act  of  April  26,  1906.— Section  20  of  the  Act  of 


Hobinson  v.  Long  Gas  Ck>.,  221  Fed.  (CCA)  398. 

Morrison  v.  Bumette,  154  Fed.  617;  Robinson  v.  Long  Gas  Co.. 

^•ed.  (CCA)  398;  Jennings  v.  Wood.  192  Fed.  (CCA)  507. 
'  Cowl«8  ▼.  Lee,  35  Okla.  159.  128  Pac.  688;  Spade  v.  Morton.  28 
^  384,  114  Pac  724. 

Steele  r,  KMey,  32  Okla.  547,  122  Pac.  934. 
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April  26,  1906,  after  authorizing  the  leasing  of  restri< 
lands  subject  to  the  approval  of  the  Secretary  of  the 
ior,  adopted  this  proviso: 

"Provided  that   allotnients  of  minors  and  incompet< 
may  be  rented  or  leased  under  order  of  the  proper  court' 

It  has  been  repeatedly  held  by  both  the  State  and  Fi 
Courts  that  this  proviso  excepted  the  lands  of  minors 
the  said  provision  and  repealed  the  former  Acts  of  Coi 
requiring  the  approval  of  the  Secretary  of  the  Interior 
mineral  leases  upon  the  lands  of  minors,  and  substituted 
probate  court  in  his  stead.    In  other  words,  after  the 
sage  of  Section  20,  mineral  leases  upon  the  lands  of 
were  valid,  when  authorized  by  the  United  States  court 
the  Indian  Territory  sitting  either  in  a  chancery  or  prol 
without  the  approval  of  the  Secretary'  of  the  Interior, 
gardless   of   whether   the   lands   were   restricted   or  umil 
stricted  with  respect  to  alienation.     The  reasoning  of 
courts  is  well  expressed  in  Morrison  v.  Bumette,  154 
617,  the  first  to  announce  the  doctrine  and  the  basis  of 
latter  decision  to  the  same  effect. 

**The  regulation  of  the  Interior  Department  is  effect 
so  far  as  it  is  sustained  by  the  Acts  of  Congress,  and  is 
effectual  so  far  as  it  is  in  conflict  with  them.  In  the 
of  the  legislation  to  which  reference  has  now  been 
there  are  two  conclusive  answei*s  to  the  argument  that 
order  awarding  the  sale  and  the  lease  to  the  appellants 
not  a  final  order.  In  the  first  place,  the  Acts  of  April 
1904,  and  April  26,  1006,  conferred  "full  and  complete  ju 
(lictitnr*  of  the  guardianship  of  minors,  whether  Indiaflji 
froednien,  or  otherwise,  and  of  the  rental  or  lease  of  theif 
allotments,  npon  the  trial  courts  of  the  Indian  Territoi 
and  the  latei*  act  repealed  all  acts  and  parts  of  acts  int 
sistent  thei-owith.  The  i)rovision  of  the  Act  of  June  30, 1! 
that  leases  for  mineral  purposes  might  not  be  made  with< 
the  ai)i)roval  of  the  Secretary  of  the  Interior,  is  inconsisi 
Avith  the  grants  of  these  later  acts.  There  can  be  no 
ami  conii)lete  jurisdiction  of  the  guardianship  of  minor  . 
dians  and  of  the  leasing  of  their  allotments  in  a  court  whi 
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tents  are  reviewable  and  reversible  by  an  officer  of 
ler  department  of  the  government.    Leases  of  allotments 

Indian  minors  approved  by  the  trial  courts  of  the  Indian 
■itory  after  April  26,  1906,  were  therefore  not  subject  to 

iroval  or  disapproval  by  the  Secretary  of  the  Interior." 

Section  2  of  the  Act  of  May  27,  1908,  which  was  a  revisory 

and  intended  as  a  repeal  of  all  former  legislation,  pro- 

that  leases  of  restricted  land  for  oil  and  gas  might  be 

K  with  the  approval  of  the  Secretary  of  the  Interior  un- 

mles  and  regulations  prescribed  by  him,  and  not  other- 

^  and  it  then  adds : 

k'^'And  further  provided  that  the  jurisdiction  of  the  pro- 
Mte  courts  of  the  State  of  Oklahoma  over  lands  of  minors 
bd  incompetents  shall  be  subject  to  the  foregoing  provision, 

r  It  would  thus  seem  that  Congress  deliberately  reimposed 
Be  condition  that  leases  for  odl  and  gas  upon  the  restricted 
fkads  of  minors  should  be  approved  by  the  Secretary  of  the 
nlerior,  notwithstanding  they  may  have  been  authorized  by 
Ke  probate  courts  of  the  State  of  Oklahoma.  If  such  con- 
piniction  is  correct,  it  follows  that  oil  and  gas  leases  upon 
Be  restricted  lands  of  minors  executed  between  the  effective 
fertes  of  the  Act  of  April  26,  1906,  and  of  May  27,  1908,  were 
when  made  upon  the  order  of  the  proper  probate  court, 
t  the  approval  of  the  Secretary  of  the  Interior,  but 
after  the  effective  date  of  the  Act  of  May  27,  1908,  the 
roval  of  the  Secretary  of  the  Interior  was  necessary. 

§  222.    Under  Probate  Law  of  Oklahoma. — Upon  the  ad- 
ion  of  the  State  into  the  Union  upon  November  16,  1907, 
phe  laws  of  Oklahoma  were  extended  over  that  part  of  the 

\  s  Morrison  ▼.  Burnett,  164  Fed.  (CCA)  617;  Jennings  v.  Wood, 
tat  Fed.  (CCA)  507;  Robinson  v.  Long  Gas  Co..  221  Fed.  (CCA)  398; 
Kmlem  v.  Lee,  35  Okla.  159,  128  Pac.  688;  WeHsviHe  Oil  Co.  v. 
taner.  44  Okla.  493,  145  Pac.  344. 
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State  which  was  formerly  the  Indian  Toritory,  ai 
after  the  persons  and  estates  of  minors  of  the  Five 
Tribes  were  subject  to  the  laws  of  Oklahoma,  except 
conflict  with  the  Acts  of  Congress,  and  to  the  jurisd 
the  probate  courts  of  that  State. 

§  223.  Oil  and  Gas  Lea«e,  PerBonalty. — An  oil 
lease  is  personalty,  and  is  not  a  ' '  conveyance  of  rea 
within  the  meaoing  of  Section  3317,  Revised  Su 
1910.  A  guardian  is  not  authorised  to  grant  an  oil 
lease  upon  the  lands  of  his  ward  without  the  approi 
proper  probate  court,  but  a  compliance  with  the  j 
prescribed  by  the  statutes  for  the  sale  of  the  real  esti 
minor  is  not  necessary  to  its  validity.  The  statute 
no  mode  of  procedure  for  the  approval  of  said  lees 
court,  but  re<iuires  the  approval  of  the  court  for  its  i 

§  224.  Probate  Soles. — In  order  to  unify  the  pi 
the  several  probate  courts  in  those  particulars  wh 
statutes  failed  to  prescribe  the  procedure  to  be  foil 
members  of  the  Supreme  Court  of  the  State,  ou  the 
day  of  June,  1914,  acting  under  authority  of  Sectio 
the  Revised  Statutes  of  1910,  promulgated  18  rules 
lowed  by  the  probate  courts  in  guardianship  mattei 
as  the  Probate  Rules.  Those  rules  became  effectii 
fifteenth  day  of  July,  1914.  Among  them  are  rul' 
iiig  that  the  leases  of  the  lands  of  minora  for  oil  anc 
poses  shall  be  made  only  at  public  sale  in  open  ec 
public  notice.  The  Supreme  Court  has  held  that  it  ha 
ity  to  promulgate  such  rules,  and  that  they  are  bin( 
tlie  probate  courts  of  the  State.  A  writ  of  mandi 
issued  by  the  supreme  court  re(|uiring  the  probate 
onp  of  the  counties  of  the  castprii  part  of  the  State 
and  follow  such  rules,  and  there  is  little  question 

=0  DulT  V.  Kealon,  33  Okla.  ti2.  124  Pac.  291;  Cabin  Val 
Co.  V.  Hall,  63  Okla.  160. 1&6  Pat.  610',  Bailey  v.  King,  167 
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irt  will  hold  that  such  rules  have  the  force 
Ltiitory   enactment,   when  that  question  shal 
larely  before  them.*' 

§  225.    Authority  of  Guardian    Without    . 

l. — ^It  is  well  settled  that  a  guardian  und 
Statutes  without  the  authority  of  the  p 
no  power  to  lease  the  lands  of  his  ward  fo 
and  that  such  lease  is  void.'* 
^e  authority  of  the  guardian  arising  only 
of  the  court,  the  guardian  after  the  ap; 
by  the  court  cannot  change  or  modify  t 
lout  an  order  of  the  court,  nor  can  he  wai 
nor  bind  the  estate  of  the  ward  by  s 
imeaeenee.*^ 

S  226.    Lease  Extending  Beyond  Minority 
^r  the  Arkansas  law  prior  to  statehood  the  | 
under  authority  of  the  probate  court,  had 
the  lands  of  his  ward  for  oil  and  gas  purpa 
beyond  the  minority  of  the  ward,  « 
not  repudiate  such  lease  upon  reaching  hii 
the  guardian  under  the  Oklahoma  law 
ity-" 


rgtate  ▼.  Klght,  152  Pac.  362.     ' 

iDuff  ▼.  Keaton,  83  Okla.  92,  124  Pac.  291 ;  Bank  c 

fit  Okla.  190,  162  Pac.  844;  Ardizonne  v.  Archer 

ArdlBonne  v.  Archer,  160  Pac.  446. 
>Oowlea  y.  Lee^  85  OUa.  159, 128  Pac.  688. 
CkUn  Valley  Mining  Co.  v.  Hall,  53  Okla.  760, 
T.  Cheney,  286  Fed.  (CCA)  104;  Mallen  v.  Ru 

(CCA)  846. 
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CHAPTEB    XXVII. 

AGRICULTURAL  LEASES. 

i  227.  Scope  of  Chapter. 

22S.  Lease  Ad  AlienaUOD. 

229.  Lease  of  Restricted  Land  AuttaorlEed  by  Section  Two. 

230.  Lease  of  Minor's  Restricted  Land. 

231.  Statute  of  Frauds. 

232.  Overlapptng  Leasee  Void. 

233.  Lease  tor  Longer  Term  by  Secretary  of  the  Interior. 

§  227.  Scope  of  Chapter. — It  will  be  necessary  to  diss 
only  leases  executed  after  and  under  the  Act  of  Hay  27, 19 
as  leases  executed  prior  to  that  time  have  long  ainoe  exiur 
The  Act  of  May  27,  1908,  was  a  revisory  one  and  repealed 
former  legislation  upon  the  subject  of  lea^ng  of  allot 
land.' 

§  228.  Lease  An  Alienation. — Section  1  of  the  said . 
removed  all  restrictions  of  whatsoever  natnre  upon  the 
lotted  land,  including  both  homestead  and  surplus,  of  in 
marrit^  whites,  freedmen  and  mixed  blood  Indians  hai 
less  than  one-half  Indian  blood,  including  minors  of  i 
(-las.s)-s;  and  upon  the  surplus  allotment  of  mixed  blood 
dians  having  k'SN  than  three-quarters  blood  Indian  tdt 
A.s  to  the  above  mentioned  classes,  all  restrictions  upon 
Hlifuation  of  the  land  of  whatever  nature  were  removed, 
eluding  the  right  1o  lease,  and  such  allottees  are  author 
with  respect  to  their  unrestricted  land,  to  enter  into  any  It 
contract  that  any  other  person  may  lawfully  execute.' 

The  homestead  allotments  of  allottees  enrolled  as  mi 
bloo<l   Indians   having   one-half   or   more   than    half  Iw 

1  Bailey  v.  King.  157  Pac.  763:  Boxley  v.  Scott.  162  Pac.  8M;  C 
ro  V.  Chapman.  170  Pac.  25S. 

:  Bailey  v.  King.  l&T  Pac.  763;  Bettes  v.  Brower.  1S4  Fed.  I 
342:  Moorfe  v.  Sawyer,  X'al  Fed.  (.CCI  Vl<^. 
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i,  and  the  surplus  allotments  of  mixed  bloods  of  three- 
ters  or  more  Indian  blood  were,  by  said  Act,  restricted 
.  April  26, 1931,  against  alienation,  contract  to  sell,  power 
ttorney  or  any  other  intsumbrance.    A  lease  is  a  species 

« 

ienation  or  incumbrance  within  the  meaning  of  such  re- 
tion,  and  prohibited  by  said  Section.* 

229.  Lease  of  Restricted  Land  Authorued  by  Section  2. 

ction  2  of  said  Act  provides  for  the  leasing  of  restricted 
as  follows: 

That  all  lands  other  than  homesteads  allotted  to  members 
le  Five  Civilized  Tribes  from  which  restrictions  have  not 

removed  may  be  leased  by  the  allottee  if  an  adult,  or  by 
dian  or  curator  under  order  of  the  proper  probate  court 

minor  or  incompetent,  for  a  period  not  to  exceed  fiv 
8,  without  the  privilege  of  renewal :  Provided,  that  leases 
stricted  lands  for  oil,  gas  or  other  mining  purposes,  lea8(\s 
estricted  homesteads  for  more  than  one  year,  and  leases 
Mtricted  lands  for  periods  of  more  than  five  years,  may  be 
e,  with  the  approval  of  the  Secretary  of  the  Interior,  un- 
niles  and  regulations  provided  by  the  Secretarv'  of  thi^ 
mor,  and  not  otherwise." 

nder  said  Section  a  lease  is  permitted  by  an  adult  allottee 
n  the  restricted  surplus  for  the  term  of  five  years  and 
n  the  restricted  homestead  for  a  period  not  to  exceed  one 
r  without  the  privilege  of  renewal.  Leases  for  long  pe- 
8  are  absolutely  void.* 

230.  Lease  of  Minor's  Restricted  Land. — Section  2 
prizes  the  leasing  of  the  restricted  land  of  minors  or  in- 
letents  for  the  same  period  as  adults  when  entered  into 
guardian  or  curator  under  order  of  the  proper  probate 
.  Under  the  statutes  of  Oklahoma  a  guardian  may  lease 
ands  of  his  ward  during  the  minority  of  the  ward  with- 
in order  of  approval  by  the  county  court.'* 

red  V.  Okmulgee  Loan  &  Trust  Co.,  22  Okla.  742,  98  Pac.  929; 
V.  Simpson,  34  Okla.  129,  124  Pac.  754. 
Uple  V.  Westheimer  &  Daube,  55  Okla.  532,  155  Pac.  623. 
)Ue8  V.  Brewer,  184  Fed.  (DC)  342. 
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But  such  Eection  specifically  provides  that  land  of  mi 
or  incompetents  could  be  leased,  only  under  tJie  cn^er  o) 
probate  court,  and  as. such  lands  were  undoubtedly  restr 
against  leases  as  well  as  other  forms  of  alienation,  eicep 
the  permission  given  in  Section  2,  it  seeins  to  follow  that 
could  be  leased  by  the  guardian  only  upon  the  order  ol 
proper  probate  court. 

§  331.  Statute  of  Frauds.— It  will  be  observed  that  1 
is  no  requirement  in  Section  2  that  the  leases  for  one  anc 
years  respectively  upon  restricted  land  should  be  in  wri 
Section  941  of  the  Revised  Statutes  of  1910  of  the  Sta 
Oklahoma,  however,  provides  that  leases  for  more  than 
year  not  evidenced  by  written  memorandum  shall  be  nul 
void.  It  follows,  therefore,  that,  under  the  said  statu 
lease  for  a  longer  period  than  one  year  must  be  in  m 
to  be  valid.  It  has  been  held,  however,  that  under  Sectioi 
a  lease  foi-  one  year  to  begin  in  the  future  need  not  1 
writing." 

$  232.  Overlapping  Leases  Void. — Section  2  contaii 
prohibition  against  the  leasing  of  restricted  land  for  a  p 
to  commence  in  the  future,  provided  the  term  of  the  lea 
self  did  not  exceed  the  period  of  one  year  upon  the  home 
and  five  jears  upon  the  surplus,  and  it  was  formerly 
Ihiit  .such  leases  were  valid.^ 

But  later  cases  liave  overruled  the  former  boldiiigs 
this  point  and  it  is  now  established  that  leases  executed 
ing  the  existence  of  a  prior  valid  lease,  to  coinmence  a 
expiration  of  tlic  former  lease,  are  void,  except  that 
made  for  a  fair  rental  near  tlic  expiration  of  the  exi 

•'Longmeyer  v.  Jones,  51  Okla.  474,  151  Pac.  864. 

;  Williams  v.  Williams,  22  Okla.  672.  98  Pac.  909;  Whltham  t 
mer.  22  Okla.  627.  S8  Pac.  351;  Sullivan  v.  Bryant,  40  Okla.  ft 
Pac.  412;  Darnell  v.  Hume.  40  Okla.  668,  140  Pa«.  776:  SchM 
HulquiBt.  39  Okla.  4114.  130  Pac.  544:  Gladney  t.  Richardson,  44 
104.  143  Pac.  683. 
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d  and  that  it  does  not  extend  the  term  beyond  the  time 
nred  by  law  from  the  date  of  the  new  lease." 
he  time  with  respect  to  the  termination  of  the  former 
e  within  which  a  n«w  lease  may  be  taken,  is  governed  by 
eourse  of  cultivation  designed  for  the  land  for  the  next 
r,  although  the  exact  date  has  not  been  judicially  deter- 
ed.  The  rule  was  thus  announced  in  Brown  v.  Van  Pelt, 
Pac.  102: 

The  time  in  which  a  new  lease  may  be  made  depends  up- 
many  different  circumstances ;  such  as  the  course  of  culti- 
ion  that  was  to  be  pursued  the  next  year.  In  the  sections 
the  State  where  wheat  is  the  principal  crop  it  would  be 
easary  to  make  arrangements  earlier  than  where  corn  or 
son  are  the  principal  crops.'*® 

i  year  prior  to  the  termination  of  the  former  lease  has  been 
1  too  early.*® 

Kerlapping  leases,  being  void  in  their  inception,  are  not 
id  for  the  term  beginning  at  the  expiration  of  the  former 
le  and  extending  five  years  from  the  date  of  their  execu- 
L  And  purchasers,  or  subsequent  lessees,  are  not  estopped 
file  possession  of  the  lessee  under  such  void  lease  to  set  up 
k  invalidity." 

233.    Lease  for  Longer  Term  by  Secretary  of  the  Inte- 

-By  express  provision  of  Section  2,  leases  on  restricted 

teads  for  more  than  one  year  and  leases  on  restricted 

)ha  for  more  than  five  years,  may  be  made  with  the  ap- 

of  the  Secretary  of  the  Interior  under  such  rules  and 

itions  as  he  may  prescribe. 


^ted  States  v.  .Noble,  237  U.  S.  74,  59  L.  Ed.  844;  Hudson  v. 

i  51  Okla.  359,  151  Pac.  1063;  Apple  v.  Pierce,  155  Pac.  537;  Ap- 

.  Westheimer  &  Daube,  55  Pac.  532,  155  Pac.  623;  Reirdon  v. 

^  161  Pac.  798;   Brown  v.  Van  Pelt,  166  Pac.  102;   Mullen  v. 

^  166  Pac.  742;   Mullen  v.  Carter,  169  Pac.  867.  173  Pac.  512; 

Ir  ▼.  Nanger,  174  Pac.  234. 

iallen  v.  Short,  38  Okla.  333,  133  Pac.  230;  Hudson  v.  Hildt,  151 

1063;  Mullen  v.  Carter,  173  Pac.  512. 

Irown  ▼.  Van  PeK,  166  Pac.  102. 

ikpple  ▼.  Westheimer  &  Daube,  55  Okla.  532,  155  Pac.  ^^^. 
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CHAPTER    XZVIII. 

DESCENT  AND  DISTRIBUTION. 

I  234.  Eatabllabment  of  United  States  Court  In  tbe  Indian 
Territory. 

235.  Jurisdiction  ol  United  SUtea  Court. 

236.  Tribal  Laws. 

237.  Extension  of  Ark&naaa  Law  to  Hembera  of  the  TribM. 

238.  ChocUwa  and  Chlckaaaws  Not  Altected  by  Said  Acta. 

239.  Act  of  April  2S,  1904. 

240.  Estate  of  Inberltance. 

241.  Semlnolea. 

242.  Who  Is  "Citizen"  Wltbln  Section  Two  of  Act  of  June  t  '■ 

243.  Oklaboma  Law  of  Descent  and  Distribution  Extended 

Members  of  All  Tribes  Upon  Admission  of  State. 

244.  Law  of  Descent  Determined  by  Date  of  Selection. 

§  234.  EstabliBbment  of  United  States  Coort  in  tbi 
dian  Territory. — The  Five  Civilized  Tribes  were  self- 
enied  coiiiiiiunities  and  though  situated  within  the  t 
torial  limits  of  the  United  States,  they  were  not  subja 
the  laws  of  the  United  States  or  to  the  jurisdiction  o 
courts.  They  had  written  constitutions  and  laws,  \u 
formulated  in  imitation  of  those  of  the  several  States  oj 
Union.  By  the  Act  of  March  1,  1889,  the  first  court  a 
the  jurisdiction  of  the  United  States  was  established  ii 
Indian  Territory.     It  held  its  session  at  Muskogee. 

By  the  Act  of  May  2,  1890,  the  Indian  Territory  w^ 
judicial  purposes,  divided  into  divisions  known  as  theP 
Second  and  Third.  The  first  consisted  of  the  territofj 
cupied  by  the  Indian  tribes  in  the  Quapaw  Indian  A|j 
and  all  that  part  of  the  Cherokee  country  east  of  thenif 
sixth  meridian,  and  the  Creek  eountr>'.  The  second  j 
sion  consisted  of  the  Choctaw  Nation,  and  the  third* 
Chickasaw  and  Seminole  Nations.  A  court  was  estatdl 
ill  e;ich  one  of  tVie  ti\stric\ii\  thua  created.    By  the  i* 
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ch  1,  1895,  the  divisions  were  abolished  and  the  Indian 
ritory  divided  into  three  judicial  districts,  Northern, 
tral  and  Southern,  with  provision  for  holding  court  in 
*ral  towns  in  each  district.  The  Northern  district  com- 
led  the  Creek,  Seminole  and  Cherokee  Nations  and  the 
ipaw  Indian  Agency  and  the  townsite  of  the  Miami 
vnsite  Company.  The  Central  district  comprised  the 
>ctaw  Nation,  and  the  Southern  district  the  Chickasaw 
tion.  By  Section  1  of  the  Act  of  March  24,  1902,  part 
the  Chickasaw  Nation  was  taken  from  the  Southern  dis- 
rt  and  added  to  the  Central  district.  By  the  Act  of  May 
1902,  the  Western  district  was  established  comprising 
5  Creek,  Seminole  and  parts  of  the  Cherokee  and  Choc- 
¥  Nations.* 

§  235.  Jurisdiction  of  United  States  Courts.— The  jur- 
liction  of  the  United  States  Court  established  by  the  Act 
March  1,  1889,  in  criminal  cases,  extended  to  all  offenses 
A.  punishable  by  death  or  imprisonment  at  hard  labor. 
f  Section  6  it  was  given  jurisdiction,  "in  all  civil  cases 
itween  citizens  of  the  United  States  who  are  residents  of 
t  Indian  Territory,  or  between  citizens  of  the  United 
iltcs,  or  of  any  State  or  territory  therein,  and  any  citizen 
or  person  or  persons  residing  or  found  in  the  Indian  Ter- 
Ory  ;  .  -  .  provided,  that  nothing  herein  contained  shall  be 
eonstrued  as  to  give  the  court  jurisdiction  over  controver- 
\  between  persons  of  Indian  blood  only.'*  Section  30  of  the 
;  of  May  2,  1890,  which  extended  in  force  in  the  Indian 
ritory  certain  laws  of  the  State  of  Arkansas  contained 
(  proviso: 

'Provided,  however,  that  the  judicial  tribunals  of  the  In- 
Q  Nations  shall  retain  exclusive  jurisdiction  in  all  civil  and 
ninal  cases  arising  in  the  country  in  which  members  of  the 
ion  by  nativity  or  by  adoption  shall  be  the  only  parties 
I  as  to  all  such  cases  the  laws  of  the  State  of  Arkansas  ex- 
ded  over  and  put  in  force  in  said  Indian  Territory  by  this 
I  shall  not  apply.'* 


>  Robinson  v.  Jjong  Oas  Co.,  221  Fed.  (CCA)  398. 
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It  is  clear  that  the  courts  of  the  several  uations  red 
exclusive  jurisdiction  of  controversies  where  membei 
the  nation  by  nativity  or  adoption  were  the  only  pa 
and  that  such  eases  were  not  subject  to  the  joriadict* 
the  United  States  court.  It  is  equally  clear  that  the  C 
States  courts  had  jurisdiction  of  controversy  where  < 
of  the  parties  was  not  a  member  of  the  nation.* 

§  236.  Tribal  Laws.— Congress,  by  Section  31  o£  tl 
of  May  2,  1890,  extended  over  and  put  in  force  in  the  1 
Territory  certain  laws  of  the  State  of  Arkansas  con 
in  Mansfield's  Digest  of  the  statutes  of  that  Stat< 
lished  in  1884  which  were  not  locally  inapplicable,  i 
the  chapters  thus  adopted  were  those  upon  Administ 
Common  and  Statute  Law  of  England,  Descent  an 
tribution,  Divorce,  Dower,  Guardians,  Curators  and  ^ 
Marriage,  Wills  and  Testaments.  The  courts  in  the 
Territory  were  given  the  authority  of  the  probate  ooi 
the  State  of  Arkansas  and  specifically  authorised 
point  guardians  and  to  administer  upon  estates  oi 
dents.  It  was  provided:  "And  whenever  in  said  1 
Arkansas  the  courts  of  record  of  snid  State  are  mer 
the  said  court  in  the  Indian  Territory  shall  be  subs 
therefor." 

But  it  was  specifically  enacted  that  the  jurisdiction 
I'riited  States  courts  should  not  extend  to  civil  or  ci 
cnses  in  which  members  of  the  nations  by  nativity  oi 
tion  shculd  be  the  only  party: 

"And  a.s  to  all  such  cast's  the  laws  of  the  State  of  Ai 
extended  over  and  put  in  force  in  said  Indian  Terril 
this  Act,  shall  not  apply." 

And  there  is  no  question  that  prior  to  January  ] 
when  the  Act  of  June  7,  18!)7,  i>ecame  effective,  th^ 
hers  of  the  Five  Civilized  Tribes  were  not  amenable 
laws  thus  put  in  force  in  the  Indian  Territory,  bt 

aCrowelJ  v.  Young.  4  Ind,  Tet,  \W,  ft^  a.'W.?,^. 
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^ect  to  the  laws  of  the  tribe  to  which  they  belonged  and 
te  tried  in  the  courts  of  the  nation  for  the  infraction  of 
eriminal  laws,  and  were  entitled  to  have  their  rights, 
len  the  other  parties  were  likewise  members  of  the  tribe, 
judicated  in  its  courts.* 

237.    Eztensioii  of  Arkansas  Law  to  Members  of  the 
bes,— The  Act  of  June  7,  1897,  provided : 

That  on  and  after  January  1,  1898,  the  United  States 
rts  in  said  territory  shall  have  original  and  exclusive  juris- 
ion  and  authority  to  try  and  determine  all  civil  causes  in 
and  equity  thereafter  instituted  and  all  criminal  causes 
the  punishment  of  any  offense  committed  after  January' 
898,  by  any  person  in  said  territory,  and  the  United  States 
miiasioners  in  said  territory  shall  have  and  exercise  the 
fm  and  jurisdiction  already  conferred  upon  them  by  ex- 
ag  laws  of  the  United  States  as  respects  all  persons  and 
perty  in  said  territory ;  and  the  laws  of  the  United  States 
the  State  of  Arkansas  in  force  in  the  territory  shall  apply 
11  persons  therein,  irrespective  of  race,  said  courts  exer- 
\g  jurisdiction  thereof  as  now  conferred  upon  them  in  the 
of  like  causes ;  and  any  citizen  of  any  one  of  said  Tribes 
rwise  qualified  who  can  speak  and  understand  the  Eng- 
language  may  serve  as  a  juror  in  any  of  said  courts.'* 

id  Congress,  on  June  28,  1898,  in  what  is  known  as  the 
is  Act,  provided  as  follows: 

ction  26.  **That  on  and  after  the  pa&sage  of  this  act 
aws  of  the  various  tribes  or  nations  of  Indians  shall  not 
aforced  at  law  or  in  e<iuity  by  the  courts  of  the  United 
?s  in  the  Indian  Territory/' 

ction  28.  *'That  on  the  first  day  of  July,  1898,  all  tribal 
ts  in  the  Indian  Temtory  shall  be  abolished,  and  no  offi 
)f  said  courts  shall  thereafter  have  any  authority  what- 
to  do  or  perform  any  act  theretofore  authorized  by  any 
in  connection  with  said  courts,  or  to  receive  any  pay  for 


lABhingion  v.  MUler,  235  U.  S.  422,  59  L.  Ed.  295;  Woodward  v. 
rraffenreid,  238  U.  S.  284.  59  L.  Ed.  1310;  Armstrong  v.  Wood. 
''ed.  (CO  187;  CroweU  v.  Young.  4  Ind.  Ter.  148.  69  S.  W.  829; 
'  PolTs  Guardianship,  T  Ind.  Ter.  59,  103  S.  \V.  1%^. 
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same ;    .    .    .    Provided,  that  this  section  shall  not  be  in  fi 
as  to  the  Chickasaw,  Choctaw  and  Creek  Tribes  or  Nati 
until  the  firat  day  of  October,  1898." 

The  effect  of  the  two  acts  upon  the  Cherokees,  Creeln 
and  Seniinoles  undoubtedly  was  to  abolish  the  tribal  courli 
and  to  supercede  the  tribal  law,  and  to  extend  the  laws  d 
the  United  States  and  of  the  State  of  Arkansas  in  force  in  thi 
Indian  Territory  over  the  persons  and  estates  of  the  meoi' 
hers  of  those  tribes  and  to  make  them  subject  to  the  jurb 
diction  of  the  United  States  court  in  the  Indian  Territory.^ 

§  238.  Choctaw  and  Cbickasaws  Not  Affected  By  SaU 
Acts. — It  is  not  so  plain,  however,  in  the  case  of  the  Choe 
taws  and  Chickasaws.  The  Act  of  June  28,  1898,  submitted 
for  ratification  by  the  respective  tribes,  agreements  will 
the  Creeks  and  w^ith  the  Choctaws  and  Chickasaws  looking 
to  the  allotment  of  their  lands  in  severalty.  Both  agree- 
ments contained  provisions  that  in  the  event  of  the  ratifica- 
tion of  the  treaty  by  the  tribe,  such  Act  should  not  be  et 
fective  where  inconsistent  with  the  terms  of  the  agreement 
The  agreement  submitted  to  the  Creeks  was  rejected  bj 
the  tribe  and  consequently  the  terms  of  the  Curtis  Act  be- 
came cfFeetive  on  October  1,  1898.  The  agreement  sub- 
mitted to  the  Choctaws  and  Chickasaws  was  ratified  by 
those  tribes  and  became  known  as  the  Atoka  Agreement 
The  Atoka  Agreement  provided: 

^Adklns  V.  Arnold.  235  U.  S.  417.  59  L.  Ed.  294;  Perryman  t. 
Woodward.  238  U.  S.  148.  59  L.  Ed.  1242;  Washington  v.  Mmer,  M5 
U.  S.  422,  59  L.  Ed.  295;  Woodward  v.  De  Graffenreld.  238  U.  8.  2Si 
51*  L.  Ed.  1310;  Armstrong  v.  Wood,  195  Fed.  (CC)  137;  BartleU  v. 
Okla.  Oil  (^o.,  218  Fed.  (DC)  380;  Robb  v.  George.  4  Ind.  Ter.  61. « 
S.  W.  615;  Heliker-Jarvis  Seminole  Co.  v.  Lincoln,  33  Okla.  426.  IH 
Pac.  723:  Thome  v.  Cone.  47  Okla.  781.  150  Pac.  701;  Cook  v.  Chlldi, 
49  Okla.  321,  152  Pac.  88.  45  Okla.  277,  145  Pac.  406;  Pierce  v.  Elllt. 
.^>1  Okla.  710,  152  Pac.  340;  Butler  v.  Wilson,  54  Okla.  229.  163  P»c 
823;  J»^fferson  v.  Cook.  53  Okla.  272.  155  Pac.  852;  Johnson  v.  Simp 
son.  4(»  Okla.  413.  139  Pac.  129;  Nevlns  v.  Nevins,  4  Ind.  Ter.  80,  S 
S.  W.  604. 
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^nd  if  said  agreement  as  amended  be  so  ratified  the  pre- 
ens of  this  Act  (Curtis  Act)  shall  then  only  apply  to  said 
es  where  the  same  do  not  conflict  with  the  provisions  of 
agreement." 

here  are  undoubtedly  certain  provisions  of  the  Atoka 
"eenient  which  authorized  the  continuance  of  the  legis- 
re  bodies  of  the  Ghoctaws  and  Chickasaws  and  recog- 
m1  the  force  of  their  laws  and  the  jurisdiction  of  their 
rts.  And  it  would  seem  that  those  provisions  of  the 
of  June  28,  1898,  abolishing  the  courts  and  extending 
laws  of  Arkansas  to  include  the  persons  and  estates  of 
members  of  those  tribes,  were  inconsistent  with  these 
visions  of  the  Atoka  Agreement  and  not  effective  as  to 
m.  That  the  Commission  which  had  in  charge  the  allot- 
at  of  the  lands  of  the  Choctaws  and  Chickasaws  adopted 
I  construction,  is  apparent  from  its  sixth  annual  report, 
ere  it  uses  this  language : 

'The  Choctaw  and  Chickasaw  governments,  in  a  limited 
jr,  are  continued,  by  agreement,  to  March  4,  1906,  and  ccr- 
ft  of  their  laws  are  therefore  effective  within  the  territory 
those  tribes." 

And  there  are  numerous  decisions  which  hold  that  the 
*iof  the  Choctaws  and  Chickasaws,  with  respect  to  de- 
ft! and  distribution  and  kindred  subjects,  were  in  force 
^fcose  nations  after  the  passage  of  the  Curtis  Act,  and 
t  the  tribal  courts  were  vested  with  probate  jurisdiction 
I  the  passage  of  the  Act  of  April  28,  1904.'^ 
H  the  other  hand,  the  language  of  the  Supreme  Court 
be  United  States  in  Washington  v.  Miller  and  Wood- 
i  V.  De  Graflfenreid  is  broad  enough  to  include  the 
Staws  and  Chickasaws,  although  the  decisions  involved 


Mben  V.  Fulton,  157  Pac.  1151;  Hayes  v.  Barringer,  168  Fed. 
k)  221,  7  Ind.  Ter.  697,  104  S.  W.  937;  Elliott  v.  Garvin,  166  Fed. 
k)  278;  Tn  re  PolTs  Guardianship,  7  Ind.  Ter.  59.  103  S.  W.  765: 
n^  v.  Young,  4  Ind.  Ter.  148,  69  S.  W.  829;  Robb  v.  George,  4 
Ter.  61,  64  S.  W.  616;  Taylor  v.  Parker,  33  Okla.  1^^,  \2.^  V«.^i. 
Zimmerman  v  Holmes,  169  Pac.  303. 
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only  the  Creeks.  And  the  Supreme  Court  of  Oklalu 
Cook  V.  Childs,  152  Pac.  88  and  Pierce  v.  Ellis,  152  Pa 
has  held  the  Act  of  June  28,  1898,  operative  as  to  the 
taws  and  Chickasaws  equally  with  the  other  trilx 
neither  of  said  cases,  however,  were  the  earlier  deeis 
the  federal  court  and  the  Indian  Territory  Court  ■ 
peals  holding  to  the  contrary  noticed  or  discussed.  1 
cision  in  the  first  case  is  based  upon  Heliker-Jarri 
inole  Company  v.  Lincoln  and  Johnson  v.  Simpsoi 
Seminole  cases,  and  Armstrong  v.  Wood,  a  Creek  ca 
Pierce  v.  Ellis,  the  last  two  cases  only  are  cited  to  t 
the  holding  of  the  court. 

§  239.  Act  of  April  28,  1904.— On  April  28,  190- 
greas  enacted  as  follows: 

"All  the  laws  of  Arkansas  heretofore  put  in  force 
Indian  Territory  are  hereby  continued  and  extended  i 
optration,  so  a.s  to  embrace  all  persons  and  estates 
territory,  whether  Indian,  freedmen,  or  otherwise,  a; 
and  complete  jurisdiction  is  hereby  conferred  upon  t 
trict  courts  in  said  territory  in  the  settlement  of  all 
of  df^edt'nts,  tlie  guardianships  of  minors  and  incomj 
whether  Indiana,  freedmen,  or  otherwise." 

Whatever  may  have  been  the  ease  before  that  t 
the  ease  of  the  Choctaws  and  Chickasaws,  there  cai 
doubt  that  thereafter  the  laws  of  Arkansas  extendi 
the  Indian  Territory  by  the  Act  of  May  2,  1890,  ex 
modified  by  the  terms  of  the  agreementa  in  the  case 
Creeks  and  Seminoles,  were  in  force  as  to  the  perst 
estates  of  all  members  of  the  Five  Civilized  Tribes 
Indian  Territory,  and  the  United  States  courts  had  f 
bate  jurisdiction  over  them  until  statehood.' 

§  240.    Estate  of  Inheritance.— Section  2531,  Mar 

"  Pigeon  V.  Buck,  237  U.  S.  386.  69  L.  Ed,  1007;  Taylor  *. 
2:i6  U.  S.  42,  59  U  E.  121 ;  Bartlett  v.  Oklaboma  Oil  Co.,  218  ^ 
.tSO;  Bruner  V.  SatideTB.  26  0Wa.  673.  110  Pac  780;  Lftbadi«t 
41  Okla.  773.  140  Pac.  «T, 
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est  (Section  1829,  Ind.  Ter.  Stat.)  provided  for  the  de- 
it,  in  case  of  the  death  of  the  intestate  without  deseend- 
i,  as  follows  : 

In  cases  where  the  intestate  shall  die  without  decedants, 
lie  estate  come  by  the  father,  then  it  shall  ascend  to  the 
ter  and  his  heirs ;  if  by  the  mother,  the  estate,  or  so  much 
■eof  as  came  by  the  mother,  shall  ascend  to  the  mother 
her  heirs;  but  if  the  estate  be  a  new  acquisition  it  shall 
md  to  the  father  for  his  lifetime,  and  then  descend,  in  re- 
nder, to  the  collateral  kindred  of  the  intestate  in  the 
iner  provided  in  this  act ;  and,  in  default  of  a  father,  then 
he  mother,  for  her  life-time;  then  to  descend  to  the  col- 
ral  heirs  as  before  provided." 

t  w^ill  thus  be  seen  that  the  property  of  the  intestate  for 
purpose  of  the  descent  and  distribution,  in  the  absence 
descendants,  was  divided  into  two  classes  and  a  differ- 
i  line  of  descent  provided  for  each;  that  which  he  ac- 
Ired  by  inheritance  and  that  which  he  accumulated  by  his 
n  efforts.  The  first  was  an  estate  of  inheritance,  the  sec- 
i  a  new  acquisition.  The  question  arose  whether  the 
ids  of  a  member  of  the  Five  Civilized  Tribes,  which  he  re- 
ived upon  allotment  by  reason  of  his  membership  in  the 
fce,  was  an  ancestral  estate  or  a  new  acquisition.  Strictly 
iiking,  the  estate  of  such  allottee  did  not  fit  into  either 
jOie  classes  into  which  estates  were  divided  by  the  Arkan- 
'  law,  and  there  was  for  years  a  strong  diversion  of 
bion  upon  the  subject.  It  is  now  definitely  settled,  how- 
f,  that  it  is  an  estate  of  inheritance  and  not  a  new  ac- 
ition.^ 


^eon  V.  Buck,  237  U.  S.  386,  59  L.  Ed.  1007;  McDougal  v.  Mc- 
,  237  U.  S.  372,  59  L.  Ed.  1001;  Shulthis  v.  McDougal,  170  Fed. 
k)  529:  McDougal  v.  McKay,  43  Okla.  261,  142  Pac.  987;  Lovett 
Her,  44  Okla.  511,  145  Pac.  334;  Gillum  v.  Anglin,  44  Okla.  684, 
Pftc.  1145;  Sims  v.  Brown.  46  Okla.  767,  149  Pac.  876;  Thorn  v. 
^  47  Okla.  781,  150  Pac.  701;  Pinlay  v.  American  Trust  Co., 
Ikla.  489,  161  Pac.  865;  Hill  v.  Hill,  160  Pac.  1116;  Cowokochec 
^pman,  171  Pac.  50;  Roberts  v.  Underwood,  38  Okla.  ^T«,  \Vl 
[•73;  PInley  v.  Thompson,  174  Pac.  535. 
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The  statute  provided  that  when  the  estate  came  by  tlMJi 
father  it  should  ascend  to  the  father  and  his  heirs;  ftn^ 
when  it  came  by  the  mother  it  should  ascend  to  the  niothi 
and  her  heirs.  Prior  to  the  allotment,  the  members  of 
tribe  had  no  interest  in  the  land  of  the  tribe  except 
right  of  occupancy.  Allotments  were  made  to  the  meml 
of  the  tribes  who  secured  their  membership  through 
tribal  blood  of  their  parents.  It  is,  therefore,  consic 
that  the  lands,  received  upon  allotment,  came  by  virtue 
the  tribal  blood  transmitted  by  the  parents,  and  when  be 
parents  were  citizens  of  the  tribe  by  blood,  it  came 
them  both,  and  upon  the  death  of  allottee  without  d< 
ants  ascended  to  them  equally.  If  the  blood  of  the 
was  received  from  only  one  parent,  he  takes  the  entire 
tate  to  the  exclusion  of  the  other  parent.* 

And  it  has  been  held  that  the  last  proposition  is  true, 
thouj^h  the  non-blood  parent  was  a  member  of  the  tribe 
intermarriage  or  adoption  and  entitled,  under  the  coi 
tion  and  laws  of  the  tribe,  to  all  the  rights  and  privih 
of  a  member  by  blood." 

§  241.    Seminoles. — Section  2  of  the  Act  of  Congress 
proved  June  2,  1900,  provides: 

"If  any  m(^nib<*r  of  the  S<»minolc  Tribe  of  Indians  shall 
iii'U'r  tht*  .*Ust  day  of  l)ei»ember,  1899,  the  lands,  money, 
other  i)r()p(»rty  to  which  he  would  be  entitled  if  living. 
(lescjMul  to  his  lieii-s  who  are  S>eminole  citizens,  according 
tlio  laws  of  (Ivscont  and  distribution  of  the  State  of  Arl 
and   })(*  allott«*(l  and  distributiMl  to  them  accordingly: 
videcL  that  in  all  cases  when*  sucli  property  would  descend 
th»'  i)a rents  under  said  laws  the  same  shall  first  go  to 

^McDoupal  V.  McKay.  237  IT.  S.  372.  59  L.  Ed.  1001;   ShultUs !.. 
McDoiipal.  170  Fed.  (CCA)  529;  GUlum  v.  AngUn.  44  Okla.  684,11 
Pac.  114r>;   Thome  v.  Cone.  47  Okla.  781,  160  Pac.  701;   Finliyl 
Ani«»rifan  Trust  Co..  51  Okla.  489,  151  Pac.  865;     Cowokocheo  ll. 
Chapman.  171   Pac.  50;   Buck  v.  Simpson.  166  Pac.  146;   Johnioal. 
Dunlap.  17::  Pac.  :if>H:  Finley  v.  Thompson.  174  Pac.  635.  I 

i'Stalcup  V.  Mullen.  49  Okla.  543.  153  Pac.  868;  Gillum  v.  Ann. 
44  Oklii.  f;84.  144  Pac.  1145,  T" 
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her  instead  of  the  father,  and  then  to  the  brothers  and 
irs,  and  their  heirs,  instead  of  the  father." 

his  section  is  not  intended  as  a  general  statute  of  de- 
it  and  distribution,  but  a  special  one,  applicable  only  to 
property  of  enrolled  members  who  died  subsequent  to 
3l8t  day  of  December,  1899,  without  having  made  selec- 
i  of  the  land,  or  having  received  the  money  or  other 
perty,  to  which  they  were  entitled  by  reason  of  their 
nbership  in  the  tribe.*** 

"he  lands  of  all  Seminole  citizens  who  received  their  al- 
nents  prior  to  their  death  and  who  died  before  Novem-* 
16,  1907,  descended  to  their  heirs  according  to  the  Ar- 
isas  law  of  descent  and  distribution  without  qualification 
condition  of  any  kind.** 

i  242.  Who  Is  "Oitixen"  Within  Section  Two  of  Act  of 
M  %  1900. — Section  Two  above  quoted  provides  that 
on  the  death  of  one  entitled  to  allotment  prior  to  selec- 
n,  the  lands,  monies  and  other  property  to  which  he 
mid  be  entitled  if  living,  ''shall  descend  to  his  heirs  who 
B  Seminole  citizens,  according  to  the  laws  of  descent  and 
itribution  of  the  State  of  Arkansas.'*  The  Seminoles, 
e  all  tribal  peoples,  traced  their  tribal  relationship 
"ough  the  maternal  line,  the  child  becoming  a  member  of 

tribe  of  his  mother  regardless  of  the  tribe  of  the  father. 
>  Commission  to  the  Five  Civilized  Tribes  in  recognition 
such  custom  of  the  several  tribes,  enrolled  the  child 
»e  father  was  a  Seminole  but  whose  mother  was  not, 

who  was  a  member  of  one  of  the  other  tribes,  in  the 
€  of  the  mother.  In  determining  whether  the  children 
)  were  not  thus  enrolled  as  Seminoles,  though  they  were 


BarUett  v.  Oklahoma  Oil  Co.,  218  Fed.  (DC)  380;  Wadsworth  v. 
DP,  53  Okla.  728.  154  Pac.  60.  157  Pac.  713;  HelikerJarvis  Sem- 
e  Co.  V.  Lincoln.  33  Okla.  425,  126  Pac.  723;  Bruner  v.  Sanders, 
>kla.  673.  110  Pac.  730. 

Thorn  v.  Cone.  47  Okla.  781,  150  Pac.  701;  Johnson  v.  Simpson, 
>kla.  413.  139  Pac.  129;  HelikerJarvis  Seminole  Co.  v.  Lincoln, 
)kla.  426,  126  Pac.  723;  Bruner  v.  Sanders,  26  Okla.  673,  110  Pac. 
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of  the  blood  of  the  trihe  on  the  father's  side,  eoold  inb 
from  the  paternal  line,  the  word  "citizen"  ia  limited  to) 
sons  whose  names  appear  upon  the  Seminole  rolls.** 

§  243.  Oklahoma  Law  of  Descent  and  Distrilmtka ! 
tended  Over  HemberB  of  All  Tribes  Upon   Admitrin 

State. — In  the  Oklahoma  Enabling  Act  (Act  of  June 
1906),  it  was  provided  by  Section  13: 

"That  the  laws  in  force  in  the  Territory  of  Oklafaonu 
far  as  applicable,  shall  extend  over  and  apply  to  said  il 
until  changed  by  the  Legislature  thereof." 

And  by  Section  21 : 

"All  laws  in  forc#  in  the  Territory  of  Oklahoma  at  thct 
of  the  admission  of  said  State  into  the  Union  shall  be  in  ft 
throughout  said  State  except  as  modified  or  changed  by ' 
Act  or  by  the  Constitution  of  the  State." 

Oklahoma  was  admitted  into  the  Union  on  November 
1907,  and  from  that  date  the  persons  and  estates  of 
niem)}era  of  the  Five  Civilized  Tribes  were  subject  to 
laws  of  the  State  except  in  respect  to  which  Congress 
otherwise  specifically  provided,  and  to  the  probate 
other  jurisdiction  of  its  courts." 

§  244.  Law  of  Descent  Determined  By  Date  of  St 
tion. — Prior  to  the  segregation  by  selection  of  allotmeni 

izTborD  V,  Cone.  47  Okla.  TSl,  150  Pac.  701;  Wadswortl 
Crump.  53  Okla.  728.  154  Pac.  60.  167  Pac.  713;  Campbell  *.  W 
worth,  et  al..  decided  by  the  Supreme  Court  of  the  United  Stata 
December  16,  1918.  not  yet  officially  reported,  overruling. 

'sjefferaon  v.  Fink.  U.  S.  ,  62  L.  Ed.  654;    Bartletl 

Okla.  Oil  Co..  21S  Fed.  (DC)  380;  Riley  v.  Kelsey.  218  Fed.  (I 
391;  Templeman  v.  Bruner.  42  Okla.  6.  138  Pac.  152;  JetTenn 
Cook,  53  Okla.  272,  IBB  Pac.  852;  ThompaoQ  v.  Cornelius,  53  0 
KB,  155  Pac.  602;  Hughes  v.  Bell,  55  Okla.  655,  155  Pac.  606;  C 
thamel  v.  Welch,  53  Okla.  288.  156  Pac.  302;  Aldridge  v.  WWt 
156  Pac.  667;  Van  Busklrk  v.  GrIsBO,  151  Pac.  307;  UcDonald  ». 
stoD.  166  Pac.  405. 
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quot  part  that  each  member  of  the  Five  Civilized 
i^as  entitled  to  by  reason  of  his  membership  in  the  / 
he  had  no  interest  in  the  common  lands  of  the  tribe 
as  subject  to  sale  or  devise,  or  upon  which  the  law  of 
t  and  distribution  in  force  at  the  time  of  his  death 
operate.  He  has  merely  the  right,  under  the  laws 
eaties  of  his  tribe,  to  select  his  allotment  of  lands  dur- 
3  life  time,  or  to  have  the  selection  made  for  him  after 
ath  by  his  heirs  or  administrator.  Upon  the  selection 
J  allotment,  either  before  or  after  his  death,  his  inter- 
^came  inheritable  and  descended  to  his  heirs.  In  the 
)f  his  death  before  selection,  however,  the  descent  was 
inder  the  law  in  force  at  the  time  of  the  selection  and 
t  the  time  of  his  death.^^ 

applying  the  law  of  descent  and  distribution  in  effect 
e  time  of  the  selection,  however,  that  law  is  applied  to 
iituation  that  existed  at  the  date  of  the  death  of  the 
tee.  The  rule  is  thus  expressed  in  the  case  of  Shellen- 
er  V.  Pewell,  124  Pac.  617 : 

ihe  law  of  descent  in  force  at  the  date  the  selection  of  the 
ment  takes  place  governs  as  to  the  classification  of  the 
;  and  this  law  relates  back  to  the  death  of  the  Indian 
led  to  the  allotment  and  identifies  the  heirs  as  of  that 

in  either  event  you  take  the  governing  law 

9cent  and  carry  it  back  to  the  date  of  the  death  of  the 
n  entitled  to  take  the  allotment  and  identify  .^he  heirs 
ph  Indian  under  such  law  of  descent  as  of  the  date  of 
feath." 


semore  ▼.  Brady.  235  U.  S.  441,  59  L.  Ed.  308;  Woodward  v. 
iffenreid,  23S  U.  S.  284.  59  L.  Ed.  1310;  Reynolds  ▼.  Fewel,  236 
>8.  59  U  Ed.  465;  Shallenbarger  v.  Fewel,  236  U.  S.  68,  59  L. 
0;  McKee  v.  Henry,  201  Fed.  (CCA)  74;  Bruner  v.  Nordmeyer, 
ic  126;  Brady  v.  Sizemore,  33  Okla.  169,  124  Pac.  615;  Hooks 
inard,  28  Okla.  457,  114  Pac.  744;  McDonald  v.  Ralston,  166 
4)5;  Harnett  v.  Way,  29  Okla.  780,  119  Pac.  418;  Jesse  v. 
lan,  173  Pac.  1044. 

imett  V.  Way,  29  Okla.  780,  119  Pac.  418;  Brady  v.  Sizemore, 
la.  169,  124  Pac.  615;  Morley  v.  Fewel,  32  Okla.  452,  122  Pac. 
Ground  v.  Dlngman,  33  Okla.  760,  127  Pac.  1078. 
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OHAPTEK    XXIX. 

DESCENT  AND  DISTRIBUTION— CREEK. 

i  24G.  Scape  of  Cli&pter. 

240.  AtlotmenU  Ubder  Curtis  Act. 

247.  OrlglnKl  Creek  AKreement. 

248.  Creek  Law  of  Deocent  Bnd  DinrlbuUon. 

249.  Wbere  iDtestate  Leaves  Children. 

250.  "Nearest  Rriatlon." 

2G1.  Non-Citlzea  Heir  Inherited  Under  Creek  I^w. 

362.  Act  of  May  27. 1902. 

263.  Suppiemental  Agreement. 

254.  First  Proviso, 

265.  Second  ProviBo. 

266.  "CitlienB"  Limited  to  Enrolled  Members. 

257.  Provisos  Not  Repealed  by  Act  of  April  28,  1904. 

258.  Oklabotna  Law  of  Descent  Effective  Upon  Admisik>D 

SUte. 
269.     Descent  and  Distribution  Determined  by  Date  ot  Seh 
lion. 

§  245.  Scope  of  Chapter. — "What  has  been  said  i 
la.st  Chapter  is  applicable  in  most  instances  to  the  ( 
as  well  as  to  the  others  of  the  Five  Civilised  Tribes 
i-eason  of  provisions  of  the  Creek  A^eements,  with 
eiice  to  descent  and  distribution,  however,  which  are  i 
from  the  others,  it  will  be  necessary  to  discuss  the  ■ 
law  upon  that  subject  separately. 

§  24(i.  AUotmeats  Under  Cortu  Act.— Upon  the 
tioii  l).v  the  Creeks  of  the  treaty  submitted  for  their 
cation  by  the  Curtis  Act  (Act  of  June  28,  1898),  the 
mission  proceeded  with  the  allotment  of  the  lands  o 
tribe  under  Section  11  of  such  Act  and  for  that  pt 
opened  an  office  in  Muskogee  on  April  1,  1899,  By  M 
1901,  the  efTcctive  date  of  the  Original  Creek  Agnt 
the  larger  part  of  the  lands  of  said  nation  had  been 
in  allotment.  Section  6  of  the  original  agreement  r 
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action  of  the  Commission  and  provided  that  the  allot- 
nt  so  made  should  in  all  things  be  considered  as  having 
Ml  made  under  the  provisions  of  that  treaty.    The  Arkan- 

law  of  descent  and  distribution  was  effective  in  the 
&ek  Nation  during  all  the  time  between  the  opening  of 
t  office  of  the  Commission  on  April  1,  1899,  and  the  adop- 
n  of  the  original  agreement,  which  substituted  the  Creek 
V  of  descent  and  distribution,  having  been  extended  over 
Kt  nation  by  the  Act  of  June  28,  1898.  It  is,  however, 
ftll  settled  that  the  lands  of  one  who  selected  his  allot- 
snt  under  Section  11  of  the  Curtis  Act  and  died  before 
B  adoption  of  the  Original  Agreement,  descended  to  his 
irs,  not  according  to  the  Arkansas  law,  but  according  to 
«  Creek  law  of  descent  and  distribution.  It  is  held  that 
i  allotment  under  the  Curtis  Act  did  not  constitute  a 
pant  of  the  fee  of  the  land,  but  only  of  a  provisional  right 
B  occupancy  of  the  surface,  which  interest  was  not  in- 
Britable ;  that  such  right  of  occupancy  was  converted  into 
9  estate  in  fee,  which  was  capable  of  descent  to  the  heirs, 
■ly  by  Section  6  of  the  Original  Agreement,  and  that  the 

of  descent  and  distribution  put  in  force  by  that  agree- 

it,  controlled  the  descent.^ 

id  the  same  result  follows  in  the  case  of  one  who  was 

\g  on  April  1,  1899,  and  entitled  to  an  allotment,  but 

'o  died  prior  to  the  adoption  of  the  Original  Agreement 

i  whose  allotment  was  selected*  for  him  after  his  death, 

^  the  adoption  of  the  Original  Agreement  and  prior  to 

adoption  of  the  Supplemental  Agreement.^ 


Woodward  ▼.  Oraffenreid,  238  U.  S.  284,  59  L.  Ed.  1310;  San- 
^  ▼.  Sanders,  28  Okla.  59,  117  Pac.  338;  Barnett  v.  Way,  29  Okla. 
»  119  Pac.  418;  Divine  v.  Harmon.  30  Okla.  820,  121  Pac.  219; 
^  ▼.  Sixemore,  33  Okla.  169.  124  Pac.  615;  Reynolds  v.  Fewell. 
^U.  S.  58.  59  U  Ed.  465,  34  Okla.  112.  124  Pac.  623;  Bilby  v. 
bvn,  34  Okla.  738.  126  Pac.  1024;  Warner  v.  Grayson.  46  Okla. 
1 149  Pac.  236;  Bigpond  v.  Peoples'  Banking  &  Trust  Co.,  52  Okla. 
1 151  Pac.  849;  Woodward  v.  De  Graffenreid.  36  Okla.  41.  131  Pac. 

^foriey  V.  Fewell,  32  Okla.  452.  122  Pac.  700. 

ott   V.  Jacobs,  40  Okla.  522,   140  Pac.   148;    Ground   v.   Ding- 

33  OUa.  760,  127  Pac.  1078. 
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§  247.    Original  Creek  Agreemeiit. — The  Original  ( 
Agteenient  was  ratified  and  became  effeetive  on  Msyl 
1901.» 

Part  of  Section  7  of  the  Original  Agreement  is  a 
lows: 

"The  homestead  of  each  citizen  shall  remain,  after  j 
cleath  of  the  allottee,  for  the  use  and  support  of  children  In 
to  him  after  the  ratification  of  this  agreement,  but  it  hf  lu 
no  8ucb  issue,  then  he  may  dispose  of  his  homestead  by  ■ 
free  from  limitation  herein  imposed,  and  if  this  be  not  di 
the  land  shail  descend  to  his  heirs  according  to  the  law^ 
descent  and  distribution  of  the  Creek  Nation,  free  fromil 
limitation." 

Section  28  provided: 

"All  citizens  who  were  living  on  the  first  day  of  Apri 
189!l,  entitled  to  be  enrolled  under  Section  21  of  the  Ad  I 
Congress  approved  June  28,  1899,  entitled  "An  act  l«i 
protection  of  the  people  of  the  Indian  Territory-,  and  iartm 
purposes,"  shall  l>e  plactnl  upon  the  rolls  to  be  made  bja 
coniniission  under  Kaid  Act  of  Congress,  and  if  any  suelia 
7.en  has  died  since  that  time,  or  may  hereafter  die,  befocl 
coiving  his  allotment  of  lands  and  distributive  share  otm 
the  funds  of  the  tribe,  the  lands  and  money  to  which  heinJ 
be  entitled,  if  living,  shall  descend  to  his  heirs  aceordiii|| 
the  Ihws  of  descent  and  distribution  of  the  Creek  Natioafl 
he  iilloltcd  nnd  di.stribute<l  to  them  accordingly."  1 

It  will  be  oli.servcd  that  Secti<m  7  extends  the  Arkansull 
of  descent  anti  distribution  to  the  homestead  only  withoutM 
tion  of  the  Kurplns.  and  Section  28  applies  only  to  two  elM 
of  citizens:  those  who  were  living  on  the  Ist  day  of  AN 
18!l!(.  and  who  died  /inor  to  the  ratification  of  the  agreeM 
bifiiri  reecivinfi  their  allotments;  and  those  li%'ing  on  Jjj 
1,  IWiit,  wild  died  a(l<r  ratification  of  the  agreement  hefoni 
eeivinjr  their  iiilotnieiits,  thus  fnilittg  to  provide  the  rnleforl 
wlio  .lied  bifiirr  the  nitifieation  of  the  agreement  afUr  Wf 

-•McEtouRal  V.  McKay,  m  U.  S.  .172.  E9  U  Bd.  1001;  WodM 
(.  De  UrafTenreld.  238  U.  S.  284,  R»  I^.  Ed.  1310. 
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mg  h]8  allotment.  The  provisions  putting  in  force  the  Creek 
UKW  of  descent  and  distribution  were  a  coneession  to  the  In- 
Idians  and  were  largely  instrumental  in  securing  the  ratifi- 
I  cation  of  the  agreement  by  tlvem ;  and  it  is  definitely  settled 
Ithat  the  Original  Agreement  substituted  the  Creek  for  the 
LArkansas  law  of  descent  and  distribution  as  to  all  classes 
f  of  Creek  allotment,  including  both  homestead  and  surplus.* 
I  §  248.  Creek  Law  of  Descent  and  Distribution. — The 
:'  Creek  law  of  descent  and  distribution  in  force  in  the  Creek 
I  Nation,  prior  to  the  taking  effect  of  the  Act  of  June  28, 
tl898,  and  which  was  revived  by  the  Original  Creek  Agree- 
r  ment,  was  contained  in  Sections  6  and  8,  Laws  of  Musko- 
':  gee  Nation,  1880,  p.  132." 

These  sections  are  as  follows: 

Section  6.     **Be  it  further  enacted  that  if  any  person  die, 
without  a  will,  having  property  and  children,  the  property 
[  Aall  be  ecjually  divided  among  the  children  by  disintei'ested 
[  perRons  and  in  all  cases  where  there  are  no  children,  the  near 
eit  relation  shall  inherit  the  pi-operty.'' 

Section  8.     **The  lawful  or  acknowledged  wife  of  a  d<*- 

ttMed  husband  shall  be  entitled  to  one-half  of  the  estate,  if 

=  Here  are  no  other  heirs,  and  an  heir's  part  if  there  should  be 

tther  heirs  in  all  cases  where  there  is  no  will.     The  husband 

nrviving  shall  inherit  of  a  deceased  wife  in  like  manner.'' 

§  249.    Where  Intestate  Leaves  Children. — By  Section  (> 

it  is  provided  that  the  children   of  the   intestate,   in   the 

•rent  of  his  death  without  a  will,  shall  divide  the  property 

"^tqually.     Section  8,  however,  makes  provision  for  the  sur- 

r^riving  spouse,  and,  as  whatever  interest  is  given  to  the  sur- 

"tiving  spouse  by  Section  8  must  be  deducted  from  the  in- 

I     ^•Woodward   v.  De  Graffenreid.   238   U.   S.   284.  59   L.   Ed.   1310; 
F^athinston  ▼.  Miller,  235  U.  S.  422,  59  L.  Ed.  295:    McDougal  v. 

SdCay,  237  U.  S.  372,  59  L.  Ed.  1001;  Reynolds  v.  Fewell.  236  U.  S. 

I,  $9  L.  Ed.  465;  Barnett  v.  Way.  29  Okla.  780,  119  Pac.  418;   De 

rfmffenreld  v.  Iowa  Land  &  Trust  Co..  20  Okla.  687.  95  Pac.  624. 
»  De  Graffenreid  v.  Iowa  Land  &  Trust  Co..  20  Okla.  687.  95  Pac. 
^4;  Divine  v.  Harmon,  30  Okla.  820,  121  Pac.  219. 
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terest  granted  to  the  surviving  children  by  Section  S,  it 
apparent  that  the  two  sections  must  be  construed  togeth 
Section  8  provides  that  the  surviving  wife  or  husband 
be  entitled  to  one-half  of  th^  estate  if  there  are  no  oil 
heirs,  "and  an  heir's  part  if  there  should  be  other  heiti. 
What  is  nieatit  by  an  "heir's  partJ"  The  Supreme  Co 
of  Oklahoma  has  definitely  adopted  the  following  conitr 
tion  of  these  sections: 

The  word  "heirs"  in  the  expression  "if  there  »w 
other  heirs"  is  held  to  mean  child,  children  or  their 
seendants;  and  an  "heir's  part,"  if  there  should  bed 
heirs,  to  mean  a  "child's  part."  So  that  the  heira  proil 
for  in  said  section  are  the  "nearest  relations"  mentiond 
Section  6,  the  children  and  their  descendants,  and  the  I 
vivinff  spouse.  The  two  sections  in  order  to  exprefl' 
meaning  given  them  by  the  Supreme  Court  have  been 
constructed  by  that  court  as  follows: 

Seotion  6.  "Ho  it  further  enacted  that  if  any  persnn 
without  a  will,  hsving  property  and  children,  the  pnipi 
shall  descend  to  the  child  or  children  and  their  descendii 
if  any,  etiually.  and  if  no  child  or  descendants,  and  the 
descended  to  thn  intestate  on  the  part  of  the  father,  llw 
the  father,  and  if  no  father  living,  then  to  the  brotheral 
sisters  of  the  blood  of  the  father,  etc-  If  the  estate  dMce» 
to  the  inti'Stati-  on  ibe  part  of  the  mother,  then  to  the  auA 
nnd  if  iio  mother  living,  then  to  the  brothers  and  sisUll 
Ihe  blood  of  the  mother;  Provided:" 

Recti<in  8.  ■"Tlie  lawful  or  acknowledged  wife  of  t 
cea.scd  hnsbatid  sliall  Im-  entitled  to  one-half  of  the  «t*t^ 
there  an'  no  children  or  their  descendants,  and  a  child 's| 
if  an,v  such  tlierc  1m-,  in  all  cases  where  there  is  no  will. 
husband  surviving  shall  inherit  of  the  wife  in  like  manM 

From  which  it  follows  that,  if  there  be  children  ani 

<-'  I>e  GrafTciireld  v.  Iowa  Land  &  Trust  Co.,  20  Oklo.  UT.  If 
624;  Dfvfne  v.  Harmon.  30  Okla.  820,  121  Pac.  219;  BIlby  V.  M 
U  Okla.  TliS,  126  Pac.  1U24:  Sanders  v.  Sanders,  2S  Oklr  A 
Pac.  338:  Ground  v,  IJlnBman.  33  Okla.  760.  127  Pac.  1078;  Bod 
Shoenfelt,  22  Okla.  iH,  MT  Par.  556;  Woodward  v.  De  GrmM 
238  U.  S.  284.  r.9  I,.  Ed.  1^10. 
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ing  spouse,  the  children  inherit  the  land  to  the  ex- 
1  of  all  others.  If  there  be  children  and  surviving 
,  each  takes  a  child's  part.  If  there  be  no  children, 
surviving  si>ouse,  the  surviving  spouse  takes  one-half 
estate  with  the  balance  to  the  ''nearest  relation."  If 
be  no  children  or  their  descendants  or  surviving 
,  the  entire  estate  goes  to  the  ''nearest  relation." 

0.  "Nearest  Belation."— Section  6  provides:  "And 
;ases  where  there  are  no  children  the  nearest  relation 
iherit  the  property."  Who  is  the  "nearest  relation?" 
vident  that  the  expression  was  not  intended  to  in- 
the  husband  or  wife,  for  they  were  provided  for  in 
1  8  and  the  husband  and  wife  are  not  relations  of 
ther ;  nor  was  it  intended  to  include  the  children,  for 
Dvision  was  applicable  only  in  the  absence  of  chil- 
It  is  definitely  settled,  so  far  as  the  Supreme  Court 
ihoma  is  concerned,  that  the  parents  are  the  nearest 

1,  and  that  as  the  Creeks,  like  other  peoples  in  the 
itate  of  development,  traced  their  tribal  relationship 
h  the  maternal  line,  of  these  two,  the  mother  is  pre- 
to  the  father.    In  case  both  parents  are  living  the 

inherits  the  whole  interest  to  the  exclusion  of  the 
If  the  mother  is  dead,  the  father  inherits  as  the 
relation.    In  the  event  the  father  and  mother  are 
ead,  the  brothers  and  sisters  inherit.^ 

1.    Non-Citizen  Heir  Inherited  Under  Creek  Law. — 

under  the  laws  of  the  Creek  Nation,  a  non-citizen 
lot  participate  in  the  final  distribution  of  the  land 
>nies  of  the  tribe,  there  was  nothing  in  said  laws  that 
ted  such  non-citizen  from  inheriting  either.     And  it 


Iraffenreid  ▼.  Iowa  Land  &  Trust  Co.,  20  Okla.  687,  95  Pac. 
rin^  V.  Diamond,  23  Okla.  325,  100  Pac.  557;  Sanders  v. 
,  28  Okla.  59,  117  Pac.  338;  Ground  v.  Dingman,  33  Okla. 
Pac.  1078;  Scott  v.  Jacobs,  40  Okla.  522,  140  Pac.  148;  Big 
Peoples'  Banking  it  Trust  Co..  52  Okla.  504.  151  Pac.  %\^. 
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is  well  settled  that,  prior  to  the  adoption  of  the  supplt-l 
mental  agreement  wherein  it  was  provided  that  the  hcin.l 
who  were  citizens  or  descendants  of  citizens  should  be  pit*  I 
ferred  to  non-citizen  heirs,  heirs  who  were  not  citizens  c4 1 
-    the  nation  inherited  equally  with  those  who  were.    And  lhi>  ' 
was  true  although  the  member  died  before  selection  «nd 
selection  was  afterward  made  and  patent  issued  direct  I" 
the  heirs,  for  the  reason  that  in  such  case,  although  thf 
patent  was  issued  to  the  heirs,  they  took  such  land  not  b 
virtue  of  their  participation  in  the  distribution  of  the  Ismi'   ^ 
of  the  tribe,  but  by  descent  from  their  ancestor  in  t 
charge  of  whose  right  the  allotment  was  selected, 
marriage  with   a  member  of  the  Creek  Nation  under  tl 
laws  of  that  tribe  did  not,  as  in  the  Choetaw  and  ( 
saw  Tribes,  invest  the  one  so  intermarrying  with  the  rirf    - 
of  participation  in  the  land  of  the  tribe,  but  for  the  rsM 
above  stated,  such  fiict  did  not  prevent  his  inheriting  fnu 
his  deceased  spouse." 

§  252.     Act  of  May  27.  1902.— On  May  27,  1902,  Cm 
enacted  as  follows: 

".And  providi'd  luillicr.  lliat  llic  Act  entitled  'An  Aril 
ratify  and  coiifinn  iin  agreement  with  the  Muskogee  or  C 
Tribe  of  huiians,  and  for  other  purposes'  approved  March 
1!)01,  insofar  ti^;  it  provides  for  descent  and  distribution  I 
cording  to  the  Inws  of  the  Creek  Xation,  is  hereby  repull 
and  the  des<'erit  and  distribution  of  lands  and  monies  provil 
for  in  said  Act  shall  bi-  in  accordance  with  the  promioml 
Chapter  4il  of  ilansfield's  Digt-st  of  the  Statutes  of  ArkaM 
in  force  in  the  Tndijui  Territory." 

By  a  joint  resolutifin  of  Congress  adopted  on  the  ( 

*  Reynolds  v.  Fewell,  L'36  V.  S.  58.  59  L.  Ed.  465;  Morley  v,  Fe 
.t:  OktB.  452.  122  Pac.  TOO:  Stiellenbarger  v.  Fewell.  34  OkU.  Til 
Pao.  617:  Reynolds  v.  FewcU.  a4  Okia-  112,  124  Pac.  MS;  BUbj 
Brown.  34  Okla.  738.  126  Pac.  1024:   Barnett  v.  Way.  29  Okta.  t 
J19  Pac.  418;   Woodward  v.  De  Graffenreld,  38  Okla.  41.  HI 
162;  BodJe  v.  Shoentoh.  22  0W&.  ^\,  in.  Vvi.  668. 
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r,  the  said  Act  was  to  become  effective  only  '^from  and 
jr  July  1,  1902,**  and  it  was  not  in  force  prior  to  that 
lie* 

The  effect  of  said  Act  was  to  substitute  the  Arkansas  law 
,«f  descent  and  distribution  contained  in  Chapter  49  of 
icld's  Digest  for  the. Creek  law  of  descent  and  dis- 
l^ribution,  which  had  been  in  operation  in  said  nation  since 
JUy  25,  1901.  The  Arkansas  law,  without  condition  or 
'fulification,  remained  in  force  until  August  8,  1902,  the 
Itffeetive  date  of  the  supplemental  agreement,  which  added 
Iwo  provisos.*® 

§  253.  Supplemental  Agreement.^-Section  6  of  the  Sup- 
plemental Agreement  (Act  of  June  30,  1902),  provided  as 
fallows: 

*'The  provisions  of  the  Act  of  Congress  approved  March 
1,1901  (31  Stat.  L.  861),  in  so  far  as  they  provide  for  descent 
ind  distribution  according  to  the  laws  of  the  Creek  Na- 
tbn.  are  hereby  repealed  and  the  descent  and  distribution  of 
hud  and  money  provided  for  by  said  Act  shall  be  in  accord- 
Bee  with  Chapter  49  of  Mansfield's  Digest  of  the  Statutes  of 
liiansas  now  in  force  in  Indian  Territory :  Provided,  that 
■ly  citizens  of  the  Creek  Nation,  male  and  female,  and  their 
Creek  descendants  shall  inherit  lands  of  the  Creek  Nation: 
Ind  provided  further,  that  if  there  be  no  person  of  Creek 
Btizenship  to  take  the  descent  and  distribution  of  said  estat-e, 
len  the  inheritance  shall  go  to  non-citizen  heirs  in  the  order 
Mined  in  said  Chapter  49." 

This  section  is  a  re-enactment  of  the  provision  of  Act  of 
lay  27,  1902,  with  the  addition  of  the  two  provisos,  liniit- 
m  the  descent  to  the  heirs  of  members,  or  the  descendants 


•Sizemore  v.  Brady,  235  U.  S.  441,  59  L.  Ed.  308;  De  Graffenreid 
Iowa  Land  A  Tniat  Co.,  20  Okla.  687,  96  Pac.  624. 
1*  Washington  v.  MUler,  235  U.  S.  422.  59  L.  Ed.  295;    De  Graf- 
nreld  v.  Iowa  Land  ft  Trust  Co.,  20  Okla.  687,  95  Pac.  624. 
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of  members,  of  the  nation,  except  where  there  were  no  ■ 
heirs." 

§  254.    First  Proviso.- — The  first  proviso  is  aa  followi: 

"Provided,  that  only  eitizeiisof  the  Creek  Nation,  malei 
female,  and  their  Creek  descendants  shall  inherit  lands  of  I 
Crceii  Nation." 

By  this  proviso  two  distinct  elasaea  are  named  who  i 
inherit  Creek  land.  First,  those  kinsmen  who  are  Oi 
citizens.  Second,  those  kinsmen  who  are  descendants 
Creek  citizens. '° 

\o  one,  outside  of  the  two  classes  named  above,  hidfl 
inheritable  status  and  could  inherit,  even  in  the  absence  J 
hoirs  who  fulfilled  the  requirements;  and  any  kinsnifD  ^ 
the  classes  mentioned,  however  remote,  took  the  estate  t 
the  pxchision  of  the  other  heii-fi." 

The  descent  is  to  be  determined  by  applying  the  ArkH 
sRs  law  of  descent  and  distribution  to  those  heirs  whohw 
an  inheritable  status,  towit:  citizens  or  descendants  of  dH 
zens  of  the  Creek  Nation.  It  has  been  contended  that  4 
(irat  proviso,  limiting  the  descent  to  members  of  the  n 
and  their  descendants,  applied  only  to  estates  of  i 
who  died  before  selection.  This  contention  was  based  u 
the  use  of  the  words  "lands  of  the  Creek  Nation," 
ui(rcd  that  after  selection  the  land  segregated  by  allotml 
was  the  individual  property  of  the  allottee  and  thereU 
not  "lands  of  the  Creek  Nation,"  It  is  definitely 
however,  that  the  limitation  applies  to  the  estates  of  tb« 
who  died  after  as  well  as  before  selection," 

1' Washiiislon  v.  Mlllor,  i;35  U.  S,  422.  59  L.  Ed.  295; 
V.  McKay,  :;37  V.  S,  .172.  59  L.  Ed.  lUOI;  Irving  v.  Diamond,  I 
32B.  100  Pac.   557. 

vM^ml)  V.  Ilaher,  1^7  Okla.  7.t»,  117  Pac.  1S»:  Hughes  UsdOi 
V.  Bailey.  ;IC)  Okla.   Iit4.   120  Pac.   290. 

'iWaslilnston  v.  Miller.  235   II.  8.  *22.  59  L.  Ed.  29S;  Uakl 

Baker.  L'7  Okla.  7:i9.  117  Pac.  ISfl;   Hughes  Land  Co.  v.  B»ll«.t 

Okla.  194,  120  Far.  290:  lona  Land  £  Trust  Co.  T.  DawBon,  W  Vi 

SOU.  IM  Vac.  39:  WaahlnRton  v,  Mtller.  34  Okla.  259,  129  Pac  » 

"  H-asliJnBton  v.  MlUev. 'ix^i  \:.  S.  Vll,  ^^  V.IA.  l"*^ 
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DESCENT  AND  DISTRIBUTION — CREEK.  §  257 

§  255.  Second  Proviso. — The  second  proviso  is  as  fol- 
d's: 

'  *  And  provided  further,  that  if  there  be  no  person  of  Creek 
izenship  to  take  the  descent  and  distribution  of  said  estate, 
dh  the  inheritance  shall  go  to  non-citizen  heirs  in  the  order 
med  in  said  Chapter  49." 

Sy  this  proviso,  non-citizen  heirs  were  made  capable  of 
Iwriting,  which  was  denied  them  under  the  first  proviso, 
the  absence  of  beirs  who  were  citizens  or  descendants  of 
kizens.  This  proviso  is  not  a  limitation  of  the  first,  but 
^nded  only  to  supply  a  line  of  descent  where  no  heirs  of 
fce  classes  mentioned  in  the  first  proviso  existed." 

-§  256.    "Citiiens"  Limited  to  Enrolled  Members.— It  has 

Kn  held  that  it  is  not  necessary  that  one  be  an  enrolled 

Hember  of  the  nation  to  fulfill  the  requirements  of  the  first 

ISO  "that  only  citizens  of  the  Creek  Nation,  male  and 

lie     .     .     .     shall  inherit  lands  of  the  Creek  Nation.'* 

that  it  is  sufficient  that  the  heir  be  of  the  blood  of  the 
ifl 

e  Supreme  Court  of  the  United  States,  however,  in 
wtipbell  V.  Wadsworth,  decided  December  16,  1918,  not 
»  officially  reported,  has  held  otherwise  in  the  construc- 
**i  of  a  similar  provision  of  the  Seminole  Agreement,  over- 


tin 


g 
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|i  257.     Provisos  Not  Repealed  By  Act  of  April  28,  1904. 
iTie  Act  of  April  28,  1904,  provided : 

^•All  the  laws  of  Arkansas  heretofore^  put  in  foreo  in  the 
9ian  Territory  are  hereby  continued  and  extended  in  tlieir 


Hushes  Land  Co.  v.  Bailey,  30  Okla.  194,  120  Pac.  290;   Lamb 
:er.  27  Okla.  739,  117  Pac.  189. 
^tamb  V.  Baker.  27  Okla.  739,  117  Pac.  189;  Hughes  Land  Co.  v. 

•y,  30  Okla.  194.  120  Pac.  290;    Cowokochee  v.   Chapman.   171 

60. 

rhome   V.   Cone,   47   Okla.    781,   150   Pac.   701;    Wada^oxVXv  n 
hnnp*  M  DJWa.  728,  154  Pac.  60,  157  Pac.  713. 


§  261  LANDS  OP  THE  FIVE  CIVILIZED  TEUBES. 

The  Atoka  Agreement  contained  no  provision  with  ni 
ence  to  the  laws  of  descent  and  distribution  of  the  landii 
monies  of  the  Choetaws  and  Chickasaws,  but  the  Snf 
mental  Agreement,  effective  on  September  25,  1902, ' 
adopted  before  any  allotments  wpre  made  in  those  niti 
Section  22  of  such  Supplemental  Agreement  prorided 
the  descent  of  the  lands  of  those  living  upon  the  dale  of 
ratification  of  the  Act,  but  who  should  die  before  reedl 
their  allotments.  In  such  event,  the  land  to  which 
would  have  been  entitled,  if  living  "shall  descend  to 
heirs  according  to  the  laws  of  descent  and  distribntioi 
provided  in  Chapter  49  of  Mansfield's  Di^rest  of  the' 
utes  of  Arkansas." 

While  this  provision  is  made  to  npply  only  to  the  a 
of  those  Avho  died  prior  to  selection,  the  courts  will 
ably  hold,  following  the  construction  of  a  similar  prori 
of  the  Creek  Ruppleiiientnl  Agreement,  that  it  was  the 
tention  of  Congress  that  the  estates  of  all  Choetaws 
Chickasaws,  ivhethcr  they  died  before  or  after  seleel 
should  descend  according  to  the  Arkansas  law. 

Dower  was  treated  in  Mansfield's  Digest,  in 
and  descent  mid  distribution  in  Chapter  49,  and  while 
Chapter  49  is  made  specifically  to  apply  to  the  desMB 
the  lands  of  the  Choetaws  and  Chickasaws,  that  tix, 
provides  for  the  descent  and  distiibution  "subject  to 
pnyniont  of  his  debts  and  the  widow's  dower,"  » 
amounts  lo  an  adoplion  of  the  chapter  on  dower  by  ll 
cation.' 

In  any  event,  the  Arkansas  Inw  of  Dower  was  applit 
to  the  estates  of  iiieniliers  of  either  tribe,  who  died  hH 
selection  sifter  the  2.'^1h  diiy  of  September,  1902,  audio 
e.stnles  of  those  who  received  their  allotments  before  d 
after  the  Act  of  April  2fi.  1904, 

S  2lil.    Curtesy  in  General. — There  was  no  chapt 

:Cook  V.  Ohllda.  49  Okla.  »SI.  152  Pac.  88;  ArmHtniiiK  t. 
;.''5  Fed.  iCCt  1:1". 
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CHAPTER    XXX. 

DOWEB  AND  CURTESY. 

Dower  in  General. 

Curtesy  in  General. 

Dower — Deflnitian. 

Curtesy — ^Definition. 

Estate  of  Inheritance  NecesBary  to  Support. 

Dower  and  Curtesy — Creek  Nation. 

Creeks  and  Seminoles — Non-Citizen  Spouse. 

Are  Dower  and  Curtesy  Estates  by  Inheritance? 

District  Court  Has  Jurisdiction  to  Assign  Dower. 

Unasslgned  Dower  Interest  Not  Subject  to  Conveyance. 


260.    Dower  in  General.— By  Section  31  of  the  Act  of 

2,  1890,  there  was  extended  over  the  Indian  Territory 

lin  laws  of  the  State  of  Arkansas  contained  in  Mans- 

I's  Digest.    Among  others,  was  that  upon  Descent  and 

tribution  contained  in  Chapter  49  and  that  upon  Dower 

itained  in  Chapter  53  of  said  digest. 

chapters  of  Mansfield's  Digest  extended  in  force  in 
Indian  Territory  by  the  Act  of  May  2,  1890,  did  not,  at 
apply  to  the  persons  and  estates  of  members  of  the 
Civilized  Tribes.  Congress,  by  the  Acts  of  June  7, 
r,  and  June  28,  1898,  unquestionably  made  them  ap- 
ible  to  the  Creeks,  Cherokees  and  Seminoles.  There  is 
'table  line  of  decisions,  however,  which  hold  that 
laws  were  not  applicable  to  the  Choetaws  and  Chieka- 
until  the  passage  of  the  Act  of  April  28,  1904.«  Tho 
'me  Court  of  Oklahoma,  however,  has  held  in  several 
Dons,  where  the  question  was  directly  presented,  that 
Arkansas  law  of  Dower  was  in  force  in  the  Choctaw  and 
ikaaaw  Nations  prior  to  that  time.* 


lee  Sec.  238. 

jook  ▼.  ChUds,  49  Okla.  321,  152  Pac.  88;  Pierce  v.  Ellis.  51  0\^\9l. 

152  Pac  340;  Bridges  r.  Wright,  155  Pac.  883. 
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§  264  LANDS  OP  THE  FIVE  CIVILIZED  TRIBES. 

istence  in  the  Choctaw  and  Chickasaw  Nations  until  A|j 
28,  1904.  ^ 

§  262.  Dower— Definition,— By  Section  2571  of  Mai 
field's  Digest  (Sec.  1859,  Ind.  Ter.  Stat.)  it  was  providM 

**A  widow  shall  be  endowed  of  the  third  part  of  all  ^ 
lands  whereof  her  husband  was  seised  of  an  estate  of  inh^ 
tauee  at  any  time  during  the  marriage,  unless  the  same  dM 
have  been  relinquished  in  legal  form.'* 

§  263.  Curtesy- DeflnitioxL — Curtesy  has  been  deftd 
in  the  case  of  Armstrong  v.  Wood,  195  Fed.  137,  as  fl 

lows :  ' 

I 

** Curtesy  is  the  estate  to  which  by  common  law  a  man. 
entitled  on  the  death  of  his  wife  in  the  lands  and  tenemq 
of  which  she  was  seized,  in  possession,  in  fee  simple  or  in  t^ 
during  their  coverture,  provided  they  had  lawful  issue  bd 
alive  which  might  have  been  capable  of  inheriting  the  estd 
and  it  attaches  to  the  wife's  e(iuitable  as  well  as  legal  esW 
of  inheritance." 

I 

By  the  married  woman's  enabling  provisions  of  the  Gi 
stitution  of  1874,  a  married  woman  was  authorized,  duri^ 
her  life  time,  to  convey  or  devise  her  separate  property  U 
thus  to  defeat  the  husband's  right  of  curtesy.  It  attaeki 
only  to  the  estate  of  which  she  was  seised  at  the  time  of  bn 
death  without  a' will.  As  to  such  estate,  however,  it  exi^ 
as  at  common  law.* 

§  264.    Estate  of  Inheritance  Necessary  to  Support— 1 

order  to  entitle  the  surviving  spouse  to  the  estate  of  eith 
(lower  or  curtesy  it  is  necessary  that  the  deceased  shod 
have  been  s<Msed  of  an  estate  of  inheritance  in  the  land,  i 


4  Johnson  v.  Simpson,  40  Okla.  413,  139  Pac.  129;  Pierce  v. 
51  Okla.  710,  152  Pac.  340;  Armstrong  v.  Wood.  196  Fed.  (CC)  U 
Zimmerman  v.   Holmes,  159  Pac.  303. 
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DOWER  AND  CURTESY.  §  264 

I  ease  of  dower,  at  some  time  during  eoverture,  and  in 
>  case  of  curtesy,  at  the  time  of  the  death  of  the  wife.° 

Applying  the  above  principle  it  was  held  that  neither 
•rer  nor  curtesy  attached  to  the  estates  of  those  who  died 
lore  selection  of  allotment,  although  selection  was  after- 
urds  made,  upon  the  ground  that  prior  to  selection  the 
bmbers  of  the  tribes  had  no  estate  of  inheritance  in  the 
Uic  domain  of  the  tribe.* 

Vpon  a  rehearing  of  Cook  v.  Childs,  reported  in  152  Pac. 
\f  however,  it  was  held  that  such  an  estate  did  entitle  the 

Eiving  spouse  to  dower  or  curtesy  and  such  holding  has 
I   adopted   by   subsequent   cases.     This    conclusion    is 
,    hed  by  applying  the  rule  that  in  such  cases  the  law  of 
beent  and  distribution  in  force  at  the  time  of  the  selec- 
and  not  at  the  time  of  the  death,  controls  the  descent, 
when  selection  is  afterwards  made  the  inheritance  re- 
back  to  the  date  of  the  death  of  the  allottee  as  if  made 
that   date,  *'thus  obviating  the  necessity   of  actual 
I,  creating  a  seisin  by  operation  of  law. '  '^ 

k  was  also  held  in  Morris  v.  Sweeney,  supra,  that  the  hus- 
id  of  a  Mississippi  Choctaw,  who  died  after  selection  but 
Ore  making  proof  of  the  three  years'  continuous  resi- 
tee  required  by  the  Choctaw-'Chickasaw  Supplemental 
•eement  before  being  entitled  to  patent,  took  an  estate 
curtesy  in  the  land,  notwithstanding  it  was  held  in  Crimer 
Pavre,  146  Pac.  10,  that  an  allottee  under  such  circuni- 
aces  had  no  estate  of  inheritance  prior  to  making  such 
of. 

Banders  v.  Sanders,  28  Okla.  59,  117  Pac.  338;   Cook  v.  Childs, 

IWa.  277,  145  Pac.  406,  49  Okla.  321,  152  Pac.  88;  Armstrong  v. 

pd,  195  Fed.  (CO)  137. 

^nders  v.  Sandera,  28  Okla.  59,  117  Pac.  338;  Cook  v.  Childs,  45 

Ia.  277,  145  Pac.  406,  49  Okla.  321,  152  Pac.  88. 

Pierce  v.   Ellis,  51  Okla.  710,  152  Pac.  340;   Morris  v.  Sweeney, 

bUa.  163;   155  Pac.  537;  Bridges  v.  Wright,  155  Pac.  883;  Powell 

irittenden,  156  Pac.  661;  Wadsworth   v.    Crump,   53    Okla.    728. 

\hc.  SO,   167  Pac.  713. 


§  266  LANDS  OP  TtlE  FIVE  CITILIZBD  TRIBES. 

§  265.    Dower  and  OurtaBy— Oreek  Nation.— The  iita 

sas  law  of  descent  and  distribution  was  in  foree  in  i 
Creek  Nation  from  the  time  the  office  of  the  CommiNI 
was  opened  on  April  1,  1899,  until  the  adoption  of  t 
Original  Creek  Agreement.  During  that  time,  a  largep 
eent  of  the  lands  of  that  nation  were  provisionally  illotll 
under  Section  11  of  the  Curtis  Act.  Such  prorisionil  I 
lotments  did  not  bestow  upon  the  allottee  an  estate  d  f 
heritance,  but  only  a  right  of  occupancy,  which  was  iurf 
cient  to  support  either  dower  or  curtesy.  These  allotiM 
were  confimied  by  Section  6  of  the  Original  Creek  Ap^ 
nient  and  became  inheritable  from  that  time,  accordiitl 
the  laws  of  descent  and  distribution  of  the  Creek  Nati) 
which  was  by  the  said  Act  substituted  for  the  laws  of  I 
kansas  theretofore  obtained.  The  Creek  laws  recogniicd) 
such  estate  as  one  by  curtesy  or  dower  and  it  is  plain  til 
upon  the  death  of  an  allottee  after  the  adoption  of  i 
Original  Creek  Agreement  and  prior  to  July  1,  1902,  tl 
pfTective  date  of  the  Act  of  May  27,  1902,  which  re-eni* 
the  Arkansa.s  law,  no  estate  by  curtesy  or  dower  vestedi 
the  surviving  spouse.  And  inasmuch  as  such  allotinfri 
made  under  the  Curtis  Act,  were  placed  upon  the  at 
footing  ns  those  made  under  the  Original  Agreement,! 
sfiid  Section  fi,  the  same  result  would  follow  in  the  fuse 
iillottees  who  made  their  sele<'tion  under  the  Curtis  Aft* 
.lied  before  the  adoption  of  the  Original  Agreement. 

^  'ZMi.    Creeks    and    Seminoles—Non-Citinn    Spcnit 

Section  (>  of  the  Creek  Supplemental  Agreement,  whieli! 
enacted  the  provi.sioiis  of  the  Act  of  May  27,  1902,  aff 
puttinn  the  Arkansas  law  of  descent  and  distribution 
foii-e  in  the  Creok  Nation,  added  this  proviso: 

"Provid.'ii  that  only  citi/eits  of  tlit>  Cr<>ek  Nation,  malel 
remale.  ami  llieir  Creek  lii'seendants  shall  inherit  lantlsof 
Creek  Nation." 

The  question  is  presented,  whether  or  not,  the  aurril 
spnuso,  who  tiikes  «  life  ostiife  in  the  lands  of  an  alW 
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tier  as  dower  or  curtesy,  may  be  said  to  ''inherit"  such 
id  within  the  meaning  of  the  above  proviso.  The  Su- 
erne  Court  of  Oklahoma  in  the  case  of  Hawkins  v.  Stevens, 
Pac.  567,  held  that  a  non-citizen  widow  of  a  Creek  al- 
tiee,  who  died  in  1906,  was  entitled  to  dower,  but  the 
jKstion  here  presented  was  not  considered  in  that  case  and 
Ifannot  be  regarded  as  conclusive  of  the  question.  The 
le  proposition  is  involved  in  the  case  of  Seminole  citi- 
who  died  before  selection  of  their  allotment.  Section 
el  the  Seminole  Supplemental  Agreement  provided  that  if 
member  shall  die  after  the  31st  day  of  December,  1899, 
lands  to  which  he  would  be  entitled  if  living  "shall 
ind  to  his  heirs,  who  are  Seminole  citizens,  accoi'ding 
the  law  of  descent  and  distribution  of  the  State  of  Arkan- 


>f 


§  267.    Are  Dower  and  Curtesy  Estates  By  Inheritance? 

-A  very  similar  question  to  the  above  arises  iu  the  eon- 

iftion  of  Section  22  of  the  Act  of  April  26,  1906,  and 

tion  9  of  the  Act  of  May  27,  1908,  requiring  the  approval 

thf*  Secretary  of  the  Interior  or  the  judge  of  the  comity 

t,  of  conveyances  by  full-blood  heirs.    Section  22  is  as 

lows: 

"All  conveyances,  made  under  this  provision,  by  heirs  wlio 
full  blood  Indians  are  to  be  subject  to  the  approval  of  tlie 
jpetary  of  the  Interior  under  such  rules  and  n^gulatioiis  as 
may  prescribe." 


And  Section  9  reads: 

'Provided  that  no  conveyance  of  any  interest  of  any  full 
il  Indian  heir  in  such  land  shall  be  valid,  unless  ajiproved 
the  Court  having  jurisdiction  of  the  settlement  of  tin*  es- 
of  such  deceased  allottee.'* 

I  The  Supreme  Court  of  Oklahoma  in  construing  Section 
has  held  that,  while  a  husband  who  takes  a  life  estate  in 
lands  of  his  wife  by  right  of  curtesy  is  not  strictly 

2v>1 


S269 

speaking,  an  heir  of  his  wife,  he  is  as  much  in  need  of  I 
protection  of  the  Act,  as  if  he  wc-e  an  heir,  and  that  inl 
case  of  a  full-blood  the  deed  to  his  life  estate  is  void  tud 
approved  by  the  Secretarj'  of  the  Interior.' 

§  268.    District  Conrt  Has  Jurisdiction  to  Assign  Doi 
— There  ia  no  such  estate  under  the  Oklahoma  law  as  do' 
and  consequently  no  procedure  provided  for  its  as.sigitiin 
Where  the  estate,  however,  was  vested  by  the  death  of 
husband  prior  to  the  admission  of  the  State, 'it  was  not  I 
fected  by  the  change  in  such  law  even  though  it  may  fl 
have  been  assigned  prior  to  that  time.    Under  such  eimii 
stances,  the  District  Courts  of  this  State,  in  the  exercise 
their  equitable  power  have  jurisdiction  to  assign  dowen 
Partition  of  r*al  estate,  however,  is  a  form  of  alienation  sa 
the  District  Court  has  no  authority  to  divest  the  iutera 
of  a  full-blood  heir  in  restricted  land  which  is  necessariW 
volved  in  a  decree  of  partition,  said  alienation  heinft 
thorieed  by  Section  9  of  the  Act  of  May  27,  1908,  only  upd 
approval  by  the  County  Court  having  jurisdiction  of  ti 
settlement  of  the  estate  of  the  deceased. 

If  a  wife  who  is  vested  with  a  dower  estate,  by  the  M 
of  her  husband,  may  he  considered  an  heir  within  the  m«i 
intr  of  Section  9,  it  would  seem  that  the  District  C( 
would  have  no  authority  to  assign  such  dower  in  the  *' 
that  the  wife  or  owner  of  the  fee  were  a  full-blood, 
onler  to  permit  the  partition  of  restricted  land  hetnH 
full  liloodN,  CiiriKress  passed  the  Act  of  June  14,  1918, 
.specifically  authorizes  such  partition. 

§  269.  Unassigned  Dower  Interest  Not  Subject  to  0 
veyance. — A  widoM '.s  right  of  dower,  prior  to  adniean 
meiit,  is  not  an  interest  in  the  land  but  a  mere  chose  in 

-Zimmerman  v.  Holmes.  159  Pac.  303. 

II  Powell  V.  Crlli«ndeii.  166  Pac.  661. 

'"Coleman  v.  Rattleat,  162  Pac.  786;    Lewie  v.  Glllard.  IT)  1 

J 136. 
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kh  whieh  is  not  capable  of  assignment  to  anyone  but  the 
mer  of  the  fee,  and  such  attempted  assi^ment  is  void 
id  conveys  no  estate  to  the  assignee.^^ 


■^BTnie  T.  Kemals,  55  Okla.  573,  155  Pac.  587;  Carnall  v.  Wil- 
i*  21  Ark.  62;  Jacoway  v.  McOorrah,  21  Ark.  347;  Jacques  v 
rer,  31  Ark.  334;  Bamett  v.  Meacham,  62  Ark.  313,  35  S.  W.  533. 
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OHAPTEB    XXXL 

WILLS. 

i  270.  Arkansas  Law  of  Wills. 

271.  Devise  An  Allenatioii. 

272.  Act  of  April  26,  1906.    * 

273.  Dale  of  Death,  Not  Execution  of  Will,  Detarmlaes  El 

274.  No  Devisable  Interest  Prior  to  Selection. 

275.  Pull  Bloods. 

276.  Form  of  Acknowledgment  and  Approval. 

277.  Revocation  of  Will  of  Full  Blood  DlsinherlUns  Relsi 

278.  Supercedes  Section  6600  of  Mansfield's  DlgosL 

279.  Probate  Court  Has  Jurisdiction   to    Determine  Com 

With  Formalities. 

280.  Act  of  Maj'  27,  1908. 

281.  "Prevented  by  Liaw"  Means  State  Law. 

§  270.  Arkansas  Law  of  Willa.— By  the  Act  of  S 
18!)0,  there  was  put  in  force  in  the  Indian  Territorj-, 
ter  155  of  Mansfield's  Digest  of  the  Statutes  of  Ark 
entitled  "Wills  and  Testaments."  By  the  Acta  of  J 
1897,  and  June  28,  1898,  the  Arkansas  laws  extern 
force  in  the  Indian  Territory,  by  the  Act  of  May  2, 
were  made  applicable  to  the  Creeks,  Cherokees  and 
inolea.  Whether  they  were  made  applicable,  by  said 
to  the  ChoctawB  and  Chickaaaws  is  an  open  question.* 
were  undoubtedly  made  to  apply  to  the  Choctaw 
Chickasaws  by  the  Act  of  April  28,  1904,  if  not  by  tl 
mer  Acts.  Such  laws  remained  in  force  in  the  India 
ritory  until  the  admission  of  the  State  into  the  Uiu 
Xovember  16,  1907,  and  the  manner  of  execution,  a 
tion  and  probate  of  all  wills  executed  by  members 
Five  Civilized  Tribes,  until  that  date,  was  determin 
Chapter  155  of  Mansfield's  Digest  of  the  laws  of  J 
sas. 

By  Section  6500  of  Mansfield's  Digest  it  was  pp 
that  if  any  person  should  omit  to  mention  the  nam' 
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ild,  if  living,  or  the  legal  representative  of  such  child, 
»m  and  living  at  the  time  of  the  execution  of  the  will,  he 
lould  be  deemed  to  have  died  intestate  as  to  such  child, 
ho  should  be  entitled  to  such  proportion  and  share  of  the 
(late  of  the  testator  as  if  he  had  died  intestate.  Such  see- 
on  was  in  force  in  the  Indian  Territory  prior  to  statehood, 
nd  the  failure  to  mention  such  child,  or  its  legal  repre- 
entative,  entitled  the  child  to  participate  in  the  distribu- 
aon  of  the  estate  as  if  no  will  had  been  made.^ 

^  271.     Devise  An  Alienation. — ^A  devise  is  an  alienation, 

thin  the  meaning  of  each  of  the  agreements  with  t*he 

under  which  their  lands  were  allotted  subject  to  re- 

?tion  upon  alienation;  consequently,  a  will  by  an  al- 

tee,  by  which  he  undertook  to  devise  his  allotment,  was 

ior  to  the  Act  of  April  26,  1906,  ineffective  to  convey 

ly  interest  to  the  devisee.* 

The  homestead  of  a  Creek  allottee  was,  however,  under 

lin  circumstances,  specifically  made  subject  to  devise 

the  Original  and  Supplemental  Creek  Agreements  and 

itutes  the  only  exception  to  the  rule  above  stated.  By 

tion  7  of  the  Original  Agreement  it  was  enacted  that 

homestead  should  remain,  after  the  death  of  the  allot- 

for  the  use  and  support  of  children  born  to  him  after 

ratification  of  the  agreement.    It  was  then  provided : 

"But  if  he  have  no  such 'issue  then  he  may  dispose  of  his 
estead  by  will  free  from  the  limitations  herein  imposed, 


Section  16  of  the  Supplemental  Agreement  was  a  re-enact- 
it  of  Section  7,  supra,  so  far  as  the  present  subject  is  con- 
led,  and  it  has  been  held  in  construing  both  Sections  7 


i/n  re  Brown's  estate,  22  Okla.  216,  97  Pac.  613;  Robb  v.  George, 

bid.  Ter.  61,  64  8.  W.  615. 

« Taylor  v.  Parker,  235  U.  S.  42,  59  L.  Ed.  121,  U.  S.  v.  Zane,  I 

Ter-  186,  69  S.  W.  842;  Hayes  v.  Barringer,  168    Fed.    (CCA) 
i;  Semple  v.  Baken,  135  Pac.  1141;  Chouteau  v.  Chouteau,  49  Okla. 

152  Pac.  373;   Hooks  v.  Kennard,  28  Okla.  457,  114  Pac.  744; 
T.  Ptoker,  88  OkJa.  199,  126  Pac,  573. 
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and  16  that  the  homestead  of  a  Creek  allottee^  who  U 
issue  bom  subsequent  to  the  adoption  of  the  Original  i 
ment,  or  the  25th  day  of  May,  1901,  as  provided  by  tiu 
plemental  Agreement,  was  subject  to  devise  by  will.' 

Notwithstanding  Section  6  of  the  Original  Creek  J 
ment  provided  that  provisional  allotments  made  unde 
tion  11  of  the  Curtis  Act  should  be  upon  the  same  fi 
as  allotments  selected  under  the  Original  Agreement, 
been  held  that  the  right  to  devise  his  homestead  di 
extend  to  one  who  selected  his  allotment  under  the  < 
Aot,  and  died  before  the  adoption  of  the  Original  J 
meat.* 

The  Act  of  April  28,  1904,  did  not  remove  restri 
upon  alienation  or  authorize  the  devise  of  restricted 

§  272.  Act  of  April  26,  1906.— Section  23  of  the  I 
April  26,  1906,  is  as  follows : 

"Every  person  of  lawful  age  and  sound  mind  may  b 
will  and  testament  devise  and  bequeath  all  of  his  estati 
and  personal,  and  all  interest  therein;  Provided,  that  n 
of  a  full-blood  Indian  devising  real  estate  shall  b«  va 
such  last  will  and  testament  disinherits  the  parent 
spouse,  or  children  of  such  full-blood  Indian,  unless  acl 
edged  before  and  approved  by  a  judge  of  the  United 
court  for  the  Indian  Territory,  or  a  United  States  Co 
sioner. ' ' 

The  eflFeet  of  such  Act  was  to  permit  allottees  of  i 
Five  Civilized  Tribes  to  devise  their  allotments  b; 
without  restriction  or  condition,  except  in  the  case  o 
bloods  disinheriting  the  parent,  wife,  spouse  or  childi 

"/n  re  Brown's  estate,  97  Pac.  613;  Coachman  v.  Slma.  3 
53e.   129  Pac.  845. 

*  Coachman  v.  Slme,  36  Okla.  536,  129  Pac.  845. 

s  Taylor  v,  Parker.  235  U.  S.  42.  59  L.  Ed.  121;  Taylor  v. 
33  Okla.  199,  126  Pac.  573. 

oWilaon  V.  Greer.  50  Okla.  387,  151  Pac.  629;  Barber  v. 
15*  Pac.  1156;  Bell  v,  Davis.  56  Okla.  121,  155  Pac.  1132; 
V,  Brown,  43  Okla.  144.  141  Pac.  681:  In  re  Allen's  will.  4 
392.  144  Pac.  1055;  UnUed  StuVe*  \,  YwiahM,  225  Fad.  (CCA 
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\t  Death,  Not  Execution  of  Will,  Deter- 

member  of  any  of  the  Five  Civilized  Tribes 
ige  of  the  Act  of  April  26,  1906,  was  fully 
ting  a  will  which  was  effective  as  to  all 
testator,  except  his  restricted  land.  Such 
isable,  not  by  reason  of  any  testamentary 
Y  reason  of  the  restrictions  upon  its  aliena- 
n  effect,  reiterated  by  the  testator  at  each 
e  after  its  execution,  and  its  effect  is  gov- 
existing  at  the  time  of  his  death  and  not 
ts  execution.  Therefore,  a  will  executed 
of  April  26,  1906,  at  which  time  it  was  in- 
le  his  restricted  land,  where  the  testator 
issage,  operated  to  devise  such  restricted 

visable  Interest  Prior  to  Selection. — Prior 
Dtment,  a  member  of  the  tribe  had  no  inter- 
ted  tribal  domain  of  the  nation  which  was 


loods.— Section  23  of  the  Act  of  April  26, 
an  allottee   to  dispose   of  his  restricted 
J  this  proviso : 

.  no  will  of  a  full-blood  Indian  devising  real 
ilid,  if  such  la.st  will  and  testament  disin- 
wife,  spouse,  or  children  of  such  full-blood 
iiowledged  before  and  approved  by  a  judge 
ates  C!ourt  for  the  Indian  Territory,  or  a 
nmissioner. '' 

irises  as  to  what  is  meant  by  the  word 
I  the  above  proviso.  There  are  two  pos- 
s:    It  might  be  held  that  only  a  total  de- 

50  Okla.  387.  151  Pac.  629;  Brock  v.  Keifer,  157 

gton,  168  Fed.  (CCA)  221;  Coachman  v.  Sims. 
Pac.  845;  PoweH  v.  Crittenden,  156  Pac.  661\ 
)  OkJa.  563,  185  Pac.  1141. 
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privation  of  all  estate,  that  any  of  the  kindred  meatii 
would  have  received  by  the  laws  of  descent  and  diitrilM 
in  force  at  the  time  of  the  death  of  the  testator,  wooUl 
stitute  him  "disinherited."  On  the  other  hand,  the 
<iuest  to  any  of  the  kindred  mentioned  of  an  estate, 
than  he  would  have  been  entitled  to,  had  there  bn 
will,  may  be  held  to  disinherit  him  to  that  extent 
latter  construction  would  practically  deprive  a  fall-l 
Indian  of  the  right  to  dispose  of  his  real  estate  by  wi 
cHHe  he  had  parent,  wife,  spouse  or  children,  anlcs 
proved  by  a  United  States  Judge  or  CommiBsioiMr 
Probate  Judge,  for  the  reason  that  any  divergence 
the  course  the  estate  would  have  taken,  had  there  bei 
will,  would  constitute  a  disinheritance  of  one  or  mo 
siieh  kindred  and  invalidate  the  will.  The  Supreme  ' 
of  the  State  in  a  recent  case  decided  by  the  Conmii 
has  adopted  the  latter  construction.* 

The  other  question  is  presented  whether,  in  ease  ( 
disiiiheritnnce  of  one  of  the  several  kindred  nientioiie> 
entile  will  is  invalid  and  the  testator  deemed  to  havf 
intestate,  or  is  invalid  only  as  to  the  disinherited  p 
wife,  spouse,  or  children.  It  was  also  held  In  re  B 
supra,  that  the  will,  in  ease  of  the  disinheritance  of  i 
the  heirs  was  invalid  in  toto.  and  not  entitled  to  probat 
less  acknowledged  and  approved  as  required  by  Sectioa 

§  27<).  Form  of  Acknowledgment  and  Approval 
section  i)rovides  that  a  will  of  a  full-blood  disinhe 
the  roliitive.s  therein  mentioned  shall  not  be  valid  " 
jickniiwledged  hefore  and  approved  by  a  judge  of  the  1 
States  Court  for  the  Indian  Territory  or  a  United 
t'onuiiissioner." 

The  following  form  of  acknoivledgment  and  ap 
has  been  upheld  by  the  Supreme  Court  of  the  St 
(Iklahoma : 

•■III'    it    i-cnumilicnHl.    thai    lii'fore    me,    ,    a 

■'/«   rr  ByfortVa  ■a\\\.  16&  Vat.  W^. 
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Ates  Commissioner  in  and  for  the  Eastern  District  of  the 
Me  of  Oklahoma,  duly  appointed  and  acting  as  such,  on  this 

Ut  day  of  July,  1908,  personally  appeared  ,  to  me 

Down  to  be  the  identical  person  who  executed  the  foregoing 
tftrument,  and  acknowledged  to  me  that  he  executed  the 
me  as  his  free  and  voluntary  act  and  deed  for  the  uses  and 
purposes  therein  set  forth,  and  he  stated  and  declared  to  me 
hat  sadd  instrument  was  his  last  will  and  testament,  and  that 
same  was  read  over  to  him,  and  that  he  fully  understood  its 
itents  prior  to  the  execution  theivof,  and  said  will  is  now 
me  approved.    In  witness  whereof,  I  have  hereunto  sot  my 

id  and  official  seal  the  day  and  year  above  written.    , 

Jnited  States  Commissioner  for  the  Eastern  District  of  the 
ite  of  Oklahoma. ''»» 

J  277.    Bevocation  of  Will  of  Full-Blood  Disinheriting 

ves.— Section  8358  of  the  Revised  Statutes  of  1910  rc- 
liires  the  revocation  of  a  will  to  be  executed  in  accordance 
with  the  same  formalities  that  are  necessary  for  its  execu- 
tion. It  has  been  held,  in  construing  such  section,  that  the 
revocation  of  a  will  of  a  full-blood,  disinheriting  relatives 
j  named  in  the  proviso  to  Section  23  of  the  Act  of  April  26, 
1906,  need  not  be  acknowledged  and  approved  in  the  man- 
ner necessary  to  the  validity  of  the  will,  in  the  first  iii- 
itance,  under  said  section." 

§  278.  Supercedes  Section  6500  of  Mansfield's  Digest.— 
The  proviso  to  Section  23  of  the  Act  of  April  26,  1906,  re- 
qniring  approval  by  the  United  States  Judge  or  Connuis- 
sbner  of  the  will  of  a  full-blood  Indian  disinheriting  cer- 
tiin  relatives  named  therein,  has  been  held  to  repeal  Sec- 
tion 6500  of  Mansfield's  Digest  of  the  laws  of  Arkansas, 
that  a  testator  who  failed  to  mention  in  his  will  the  namo 
nf  a  child  or  its  legal  representative  should  he  regarded  as 
having  died  intestate  as  to  such  child  or  representative.^* 

In  view  of  the  fact  that  the  proviso  above  mentioned  was 


••Proctor  V.  Harrison.  34  Okla.  181.  125  Pac.  479. 

1*  Chestnut  v.  Capey,  146  Pac.  589. 

"Wilson  V.  Greer.  60  Okla.  387,  151  Pac.  629. 


26o 


{  280  LANDS  OF  THE  PIYE  CIVILIZED 

applicable  oaly  to  the  wills  of  full-bloods,  such  i» 
could  not  repeal  said  Section  6500  as  to  any  memben  ( 
Five  Civilized  Tribes  other  than  full-bloods. 

§  279.  Probate  Oonrt  Has  Jnriadiction  to  Dttc 
Compliance  With  Formalities. — The  Probate  Courts  t 
State  of  Oklahoma,  in  passing  upon  the  question  of  i 
ting  to  probate  a  will  of  a  full-blood  Indian  which 
herits  the  kindred  mentioned  in  Section  23  of  the  J 
April  26,  1906,  has  the  jurisdiction  and  authority  to 
mine  whether  said  will  is  executed  in  accordance  wit 
requirements  of  said  proviso,  and  its  judgment  adn 
or  denying  probate  to  said  will  is  conclusive  and  no 
ject  to  collateral  attack." 

§  280.  Act  of  Mi^  27,  1908. --Section  8  of  the  J 
May  27,  1908,  amended  the  proviso  to  Section  23  of  tl 
of  April  26,  1906,  by  adding  the  words  "or  a  Judp 
County  Court  of  the  State  of  Oklahoma,"  so  that  sai 
viso  as  amended  now  reads : 

"Provided,  That  no  will  of  a  full-blood  Indian  devisii 
estate  shall  be  valid,  if  such  last  will  and  testament  disii 
the  parent,  wife,  spouse,  or  children  of  such  full-blood  1 
unless  acknowledged  before  and  approved  by  a  Judge 
United  States  Court  for  the  Indian  Territory  or  a  1 
States  ('ommisaioner,  or  a  Judge  of  a  County  Court 
State  of  Oklahoma." 

Section  9  of  the  Act  of  May  27,  1908,  provides  tb 
homestead  of  an  allottee,  of  one-half  or  more  Indian 
shall  remain  after  his  death  inalienable,  unless  restr 
HKainst  alienation  are  removed  therefrom,  for  the  ui 
support  of  issue,  if  any,  born  sinee  March  4,  -1906,  i 
their  life  or  lives,  until  April  26,  1931.  It  is  then  pn 
"But  if  no  such  issue  survive,  then  said  allottee,  if  an 

'2  Homer  v.  McCuriafn,  138  Pac.  807:  Bell  v.  Davis,  55  01 
165  Pac.  1132;   In    r.  Inpunnubbee'e  estate,  49  Okla.   161.  1 
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y  dispofie  of  his  homestead  by  will  free  from  all  restric- 

'   It  18  plain  that  this  provision  withdraws  from  the, 

ration  of  the  Act  of  April  26,  1906,  by  which  all  lands 

Indian  citizens  might  be  devised  by  will,  the  homestead 

tic  allottee  of  one-half  or  more  Indian  blood,  of  whom 

aunrives  issue  bom  since  March  4,  1906.    The  surplus 

'tmcnt  of  such  allottee  remains  as  it  was  before  subject 

devise." 

A  possible  construction  of  the  statute  is  that  the  opera- 
of  a  will  devising  the  homestead  of  such  allottee  shall 
suspended  during  the  life  of  such  issue  until  April  26, 
but  by  the  use  of  the  word  ** inalienable"  and  the 
itniction  placed  upon  the  meaning  of  said  word  by  the 
courts  prior  to  the  passage  of  the  Act,  to  the  effect  that  it 
prohibits  a  devise  by  will,  it  seems  probable  that  Congress 
Blended  to  prohibit  the  devise  of  such  land  entirely  and  to 
fctve  it  after  the  death  of  the  issue,  or  April  26,  1931,  to  be 
controlled  in  its  devolution  by  the  law  of  descent  and  dis- 
tribution of  the  State  of  Oklahoma  in  force  at  such  time. 

§  281.  "Prevented  By  Law"  Means  State  Law.— Sec- 
tion 8341  of  the  Revised  Statutes  of  1910  provides : 

"Provided,  further,  that  no  person  who  is  prevented  by 
llir  from  alienating,  conveying,  or  incumbering  real  property 
while  living,  shall  be  allowed  to  bequeath  same  by  will." 

It  has  been  held,  in  the  construction  of  the  above  section, 
that  it  had  reference  only  to  those  who  were  prevented  ))y 
the  laws  of  the  State  from  alienating  or  incumbering  real 
tttate,  and  does  not  apply  to  members  of  the  Five  Civilized 
Tribes  whose  lands  were  restricted  by  Acts  of  Congress.** 


i>Ben  V.  Davis.  55  Okla.  121,  155  Pac.  1132. 

i«  Walker  v.  Brown,  43  Okla.  144,  141  Pac.  681;  In  re  Allen's  will, 
ttOkla.  392.  144  Pac.  1055;   Brock  v.  Kelfer,  157  Pac.  88. 
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CHAPTER    XXXIL 

RECORDS  OP  THE  COMMISSION  AS  EVIDEN 

S  282.  Scope  of  Duties  of  Commission. 

283.  The  Commission  a  Quasi-Judicial  Tribunal. 

284.  Relationship. 

285.  Enrollment  Records — Approved  Rolls. 

286.  Age — Quantum  of  Indian  Blood. 

287.  Not  Rules  of  Evidence. 

288.  Not  Retroactive. 

289.  Applicable  Only  With  Respect  to  Restricted  Land. 

290.  Approved  Rolls. 

291.  Enrollment  Records — Age. 

292.  Enrollment  Records — What  Are. 

293.  Census  Card. 

294.  Certificate. 

295.  Enrollment  Records  Conclusive  of  Age. 

§  282.  Scope  of  Duties  of  Commission. — The  Comai 
to  the  Five  Civilized  Tribes  was  created  by  the  A 
March  3,  1893,  to  effect  an  extinguishment  of  the 
titles  and  to  secure  the  allotment  in  severalty  of  the 
of  the  Five  Civilized  Tribes.  By  the  Act  of  June  10, 
the  Commission  was  directed  to  continue  in  the  ej 
of  the  authority  conferred  upon  it,  and  it  was  furthe 
vided : 

*^That  said  Commission  is  further  authorized  and  di: 
to  i)roeeed  at  once  to  hear  and  determine  the  applieati 
all  persons  who  may  apply  to  them  for  citizenship  in  a 
said  nations,  and  after  said  hearing  they  shall  determii 
right  of  said  applicant  to  be  so  admitted  and  enrolled. 


>> 


By  the  Act  of  June  28,  1898,  commonly  known  a 
Curtis  Act,  the  Cherokee  Roll  of  1880  was  confirme< 
the  Commission  directed  to  enroll  as  members  of  sue 
tion  all  persons  then  living  whose  names  were  found 
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'  • 

The  Dunn  Roll  of  Creek  freedmen  was  also  approved 
the  Commission  directed  to  enroll  all  persons  then  liv- 
whose  names  appeared  on  said  roll,  together  with  their 
^ndants  bom  since  the  date  of  said  roll.  These  two  are 
only  rolls  of  any  of  the  tribes  that  were  adopted  and 
irmed  in  toto.    It  was  further  enacted : 

"Said  Commission  is  authorized  and  directed  to  make  cor- 
rt  rolls  of  the  citizens,  by  blood  of  all  the  other  tribes  (ex- 
>t  Cherokees),  eliminating  from  the  tribal  rolls  such  names 
imay  have  been  placed  thereon  by  fraud  or  without  authority 
law,  enrolling  such  only  as  may  have  lawful  right  thereto, 

their  descendants  born  since  such  rolls  were  made,  with 
fh  intermarried  white  persons  as  may  be  entitled  to  Choc- 

and  Chickasaw  citizenship  under  the  treaties  and  the  laws 
said  Tribes." 


It  was  further  provided  by  Section  21 : 

"Said  Conmrission  shall  make  such  rolls  descriptive  of  the 
IS  thereon,  so  that  they  may  be  thereby  identified,  and  it 
authorized  to  take  a  census  of  each  of  said  tribe,  or  to  adopt 
other  means  by  them  deemed  necessary  to  enable  them  to 
such  rolls  .  .  .  The  rolls  so  made,  when  approved  by 
Secretary  of  the  Interior,  shall  be  final,  and  tlie  persons 
names  are  found  thereon,  with  their  descendants  thert^- 
born  to  them,  with  such  persons  as  may  intennarry  ae- 
ling  to  tribal  laws,  shall  alone  constitute  the  several  tribes 
*h  they  represent." 

In  the  subsequent  agreements  with  the  several  tribes 
provisions  of  the  Curtis  Act  with  respect  to  the  triljal 
Is  and  authority  of  the  Commission  to  determine  the 

its  of  membership  in  the  tribes,  were  specifically  rati- 

and  adopted. 

§  283.  The  Oonunission  a  Quasi-Judicial  Tribunal. — Tlie 
Hnmission  to  the  Five  Civilized  Tribes,  in  deterniiniuff 
10  should  be  enrolled  as  members  of  the  different  tribes 
d  what  land  should  be  allotted  to  any  particular  meni- 
r  or  freedmen,  was  a  quasi-judicial  tribunal  and  \V9»  wd- 
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judication  of  the  questions  submitted  to  it,  and  of  < 
issue  of  law  and  fact  that  it  was  necessary  for  it  to  c 
mine  in  order  to  decide  such  questions  and  properly 
form  its  designated  functions,  is  conclusive  and  imper 
to  collateral  attack.  Such  findings  are  admissible  in 
denee  and  conclusive  upon  the  issues  involved  in  any 
ceeding  wherein  they  are  called  into  question  indepeo 
of  the  Acts  of  April  26,  1906,  and  May  27,  1908,  herei 
discussed.* 

But  its  determination,  recital,  or  report  regarding '» 
not  necesssrj'  to  be  decided  in  order  to  enable  it  to 
form  its  duty,  or  material  to  its  answers  to  the  quel 
as  to  who  should  be  enrolled  and  what  land  should  b 
lotted  to  them  and  how,  is,  in  the  absence  of  special  1 
lation,  not  an  adjudication  and  is  inadmissible  in  evic 
upon  such  issue.* 

The  records  of  the  Commission  in  most  instances  giv 
age  of  the  allottee  with  the  date  on  which  the  calcul 
was  made.  The  age  of  the  applicant,  however,  was  i 
portnnt  in  the  determination  of  his  right  to  membersh 
the  tribe,  nor  was  it  necessary  to  a  decision  of  his  right  I 
rollnient.  The  findings  of  the  Conimisaion,  therefore, 
ing  out  of  consideration  the  Act  of  May  27,  1908,  ws 

1  Kimberlln  v.  Commisston  to  Five  ClvlHied  Tribes.  IM 
(CCA)  653;  Malone  v.  Alderdlce.  212  Fed.  (CCA)  668;  Nb 
Haaelrlgg.  21S  Fed.  (CCA)  330;  United  States  v.  Stlgall,  M 
(CCA)  190;  Scott  v.  Brakel.  43  Okla.  655,  142  Pic.  610;  PI 
V.  Byrd,  43  Okla.  556,  143  Pac.  6S4;  Folk  v.  United  SUtca.  U! 
(CCA)    177. 

iKImtierltn  v.  CommlBslon  to  Five  Civilised  Trltwa.  104 
(CCA)  653;  Malone  v.  Alderdlce.  212  Fed.  (CCA)  668;  Mil 
Thompson.  50  Okla.  643,  151  Pac.  192,  163  Pac.  G2S;  Jackson  t. 
48  OklB.  269.  150  Pac.  162;  Bucher  v.  Sbowalter,  44  Okla.  ti 
Pac.  1143:  Snillh  v.  Bell,  44  Okla.  370.  144  Pac.  1068;  Chw 
Thornburg,  44  Okla.  330,  144  Pac.  1033;  Scott  v.  Brakel.  43 
665,  143  Pac.  510:  Phillips  v.  Byrd.  43  Okla.  656,  143  Pac  684: 
son  V.  Durant.  43  Okla.  799.  144  Pac.  592;  Perkina  v.  B«k 
Okla.  28S,  137  Pac.  661;  Folk  v.  United  States.  233  Fod.  (CCA 
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t  adjudication  of  that  question  and  is  inadmissible  upon 
t  question  of  age.' 

S  284.  Belationdiip.— The  right  to  membership  in  none 
the  tribes  depended  upon  the  possession  of  any  prescribed 
tree  of  Indian  blood.  The  possession  of  any  Indian  blood 
the  tribe,  however  slight,  was  sufficient.  It  has  hereto- 
e,  been  held  that,  while  the  determination  of  the  exist- 
t«  of  Indian  blood  was  necessary  to  a  decision  by  the 
^amission  of  the  right  of  the  applicant  to  enrollment,  the 
Uitum  of  his  Indian  blood  was  not.^ 
the  Commission  in  reaching  its  conclusion  upon  the  right 
enrollment  of  any  applicant  must  necessarily  have  con- 
«red  and  determined  the  parentage  of  such  applicant. 
king  into  consideration  the  enrollment  records  of  all  the 
plicants  of  each  tribe,  there  was  thus  indirectly  estab- 
hed  a  complete  family  tree  of  each  member  of  the  tribe, 
least  so  far  as  his  immediate  kindred  was  concerned. 
K  question  naturally  arises  as  to  the  effect  of  the  find- 
li  of  the  Commission  upon  the  question  of  relationship 
>«ich  members,  for  the  purpose  of  determining  heirship. 
imbership  in  the  tribe  and  right  to  enrollment  was  not 
lifined  to  the  legitimate  issue  of  members  of  said  tribe, 
m  included  all  who  could  trace  the  blood  of  the  tribe 
igh  either  his  maternal  or  paternal  parent.  It,  therefore, 
to  follow  that  the  determination  by  the  Commission 
identity  of  both  parents  of  an  applicant  was  unneces- 
to  a  decision  upon  his  right  to  enrollment,  however 
itageous  it  may  have  been  to  the  Commission  to  de- 
sueh  questions,  and  that  the  records  of  the  Commis- 
^  are  inadmissible  upon  the  question  of  relationship.** 
ilto  been  held,  however,  that  the  birth  affidavits  taken  })y 


takme   ▼.   Alderdice,  212  Fed.    (CCA)    668;    Charles  v.   Thorn- 
L  44  Okla.  380,  144  Pac.  1033;  PhiUips  v.  Byrd,  43  Okla.  556.  143 
fS4;  Scott  V.  BrakeU  43  Okla.  655.  143  Pac.  510. 
fann  v.  Haselrigg,  216  Fed.   (CCA)   330. 
Boslies  V.  Watkins,  173  Pac.  369. 
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are  not  only  not  conclusive,  but  are  inadmissible  in  i 
dence  in  proceedings  wherein  such  questions  are  in  im 

§  287.  Not  Boles  of  Evidenoe.— By  Section  19  of  thi 
of  April  26,  1906,  and  Section  3  of  thft  Act  of  May  27,  111 
Congress  enacted  that  the  rolls  and  enrollment  recorill 
spectively,  prepared  by  the  Commission  to  the  Five  Ql 
ized  Tribes,  should  be  conclusive  evidence  of  the  qnuU 
of  Indian  blood  and  the  age  of  the  allottee.  These  m 
sions  were  not  intended  as  a  rule  of  evidence  nor  did  Oi 
gress  have  the  power  to  declare  that  any  question,  iBmal 
asserted  fact,  should  be  conclusive  upon  the  courts.  8i) 
an  enactment  would  be  an  invasion  of  the  judicial  fnnetij 
of  ascertaining  and  declaring  the  facts  in  controveny,  a 
in  addition,  violative  of  the  fifth  amendment  of  the  Coii^ 
tution  of  the  United  States  against  deprivation  of  propMJ 
without  due  process  of  law." 

Such  provisions  were  intended  as  conditions  attaehrd 
the  removal,  or  extension,  of  the  restrictions  upon  aUd 
tion  and  in  such  sense  are  constitutional  and  valid.*       ' 

Thf  rule  is  well  expressed  iu  Phillips  v.  Byrd,  supra: 

"It  in  oloar  to  ns  that  all  Confess  intended  to  do  by 
cnactnii'iit  of  that  part  of  the  statute  under  consideration,' 
to  jufscribe  n  condition  upon  which  this  class  of  enrolledi 
zi'iis  iuiii  t'lvmlnicn  of  the  Pivc  Civilized  Tribes  might  alia 
their  liHids.    Congn'.ss,  having  resoi-ved  the  exclusivp  rigl 

TRice  V.  Ruble.  3S  Okla.  51,  131  Pac.  49;  Perkins  v.  Bika 
nkla,  2S».  1:1T  Pac.  661:  Grayson  v.  Durant.  43  OkU.  799.  Ill 
51*2;  Smith  v.  Bell,  44  Okla.  370,  144  Pac.  10B8;  Bucher  T.  811 
ter.  44  Okla.  690,  145  Pac.  1143;  Jackson  v.  Lair.  48  Okla.  tO^ 
Pac.  162:  Miller  v,  Thompson,  50  Okla.  643.  161  Pac.  192.  Itt 

528. 

"Phillips  V.  Byrd.  43  Okla.  556.  143  Pac.  684;  Scott  v.  BnM 
Okla.  655.  143  Pac. '51U:  Yarbrough  v.  Spauldlng.  31  Okla.  M 
Pac.  843:  Hell  v.  Cook.  192  Fed.  (CO  597. 

"United  States  v.  Ferguson,  U.  S,  ,  62  L.  Bd.  691: 

lips  V.  Hyrd.  43  Okla.  556.  143  Pac.  684;  Yarbrough  t.  SpauldU 

Okla.  806.  123  Par.  S4:i;   Cornelius  v.  Yarbrough,  44  Okla.  IK 

Pac.  1030. 
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udate  c<Hieeming  the  property  of  the  Indian  tribes  and  their 
mberSy  eould  have  said,  as  a  condition  precedent  to  aliena- 
m  that  an  Indian  should  be  considered  a  minor  until  he 
lehed  the  age  of  twenty-five  years ;  and  in  such  cases  the  en- 
Ament  records  of  the  Commission  to  the  Five  Civilized 
tiibes  should  be  conclusive  as  to  what  date  he  should  reach  this 
Likewise,  Congress  could,  have  provided  that  for  the  pur- 
of  alienation,  the  members  of  the  tribe  should  be  consid- 
of  full  age  at  fifteen  years,  and  that  the  enrollment  rec- 
should  be  conclusive  evidenee  as  to  when  an  enrolled  cit- 
or  freedman  reached  his  majority,  or  the  age  which 
Id  authorize  him  to  deal  concerning  his  land. ' ' 

§  288.    Not  Setroactiye. — The  provisions  are  not  retro- 

ll?e  in  their  effect.    Not  being  rules  of  evidence,  they  are 

applicable  in  determining  the  validity  of  transactions 

fch  were  completed  prior  to  their  passage,  although  the 

be  involved  in  litigation  tried  thereafter.^® 

|i289.  Applicable  Only  With  Respect  to  Restricted 
|nd. — If  such  provisions  are  not  rules  of  evidence,  but 
inditions  attached  to  the  removal  of  restrictions,  it  would 
lem  to  follow  that  neither  the  rolls,  or  enrollment  records, 
W)uld  be  admissible,  thereunder,  upon  the  questions  .of 
or  decree  of  blood  in  controversies,  involving  the 
lity  of  transactions  affecting  lands  which  were  not,  at 
time  of  the  passage  of  the  Acts,  subject  to  restrictions. 
sther  said  Acts  apply  to  unrestricted  lands  as  well  as 
Mrieted  lands,  4t  is  clear  that  they  have  no  application  to 

ructions  of  members  of  said  tribes  except  as  they  af- 
allotted  lands  of  the  tribe.    The  members  of  the  Five 

^WUIlams  V.  Joins.  34  Okla.  733,  126  Fed.  1013;  Rice  v.  Ruble, 
lOkhL  51,  134  Pac.  49;  PhUUps  v.  Byrd,  43  Okla.  556,  143  Pac.  684: 
nellus  V.  Yarbrough.  44  Okla.  375,  144  Pac.  1030;  Charles  v. 
iMmr&  44  Okla.  380,  144  Pac.  1033;  Smith  v.  Bell.  44  Okla.  370. 
|Fm.  1058;  Grayson  v.  Durant,  43  Okla.  799,  144  Pac.  592;  Free- 
b?.  Pirrt  National  Bank,  44  Okla.  146,  143  Pac.  1165;  Bucher  v. 
miter.  44  Okla.  690,  145  Pac.  1143;  Miller  v.  Thompson,  50 
k  643.  151  Pac.  192,  163  Pac.  528;  Culver  v.  Diamond,  167  Pac. 
I;  Bnckhalter  v.  Vann,  157  Pac.  1148;  Scott  v.  Cover,  155  Pac. 
i 
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Civilized  Tribes  are  capable  of  entering  into  any  legal  i 
tract,  without  restrictions  or  limitation,  except  only  in 
spect  to  their  restricted  lands.** 

Under  Section  3  of  the  Act  of  May  27,  1908,  the  cot 
ment  records  are  admissible  for  the  purpose  of  proving  1 
minority  of  the  allottee,  in  a  proceeding  brought  to  can« 
ntortgage  upon  his  restricted  land,  but  inadmissible  for  I 
purpose  of  proving  minority  with  respect  to  the  note,  I 
the  security  of  which,  the  mortgage  was  given.*** 

§  290.  Approved  Rolls.— That  part  of  Section  19  of  1 
Act  of  April  26,  1906,  with  reference  to  the  evidence  of  1 
quantum  of  Indian  blood  is  as  follows : 

**And  for  all  purposes  the  quantum  of  Indian  bloody 
sossed  by  any  member  of  said  tribes  shall  be  determined' 
the  rolls  of  citizens  of  said  tribes  approved  by  the  Secret! 
of  the  Interior." 

Section  3  of  the  Act  of  May  27,  1908,  with  referenea 
the  same  proposition  is  as  follows: 

**That  the  rolls  of  citizenship  and  of  fpeedmen  of  the  H 
Civilized  Tribes  approved  by  the  Secretary  of  the  Inttfj 
shall  be  conclusive  evidence  as  to  the  (quantum  of  Indian  m 
of  any  enrolled  citizen  or  freedman  of  said  tribes,  and  of! 
other  pei'sons,  to  determine  (juestions  arising  under  this  Ad 

Section  3  is  practically  a  re-enactment  of  Section  19.  1 
der  snid  sections,  the  rolls  approved  by  the  Secretary  ofl 
Interior  nre  conelusive  evidence  of  the  quantum  of  Inl 
blood  in  any  issue  involving  transactions  occurring  u 
their  pjissage,  and  other  evidence  is  inadmissible  fori 
purf)os(»  of  contradicting:  or  impeaching  the  said  rolls.*' 

1 1  Post  Oak  V.  Lee,  46  Okla.  477.  149  Pac.  155. 

"aConieHus  v.  Yarbrough.  44  Okla.  875.  144  Pac.  1030. 

!-•  United  States  v.  Ferguson. U.  S.  ,  62  L.  Ed.  592;  ^ 

brough  V.  Spaulding.  31  Okla.  806.  123  Pac.  843;   Campbell  ▼. 
Spadden.  34  Okla.  377.  127  Pac.  854.  44  Okla.  138.  143  PlC  8 
Stott  V.  Hrakel,  43  Okla.  655.  143  Pac.  510;  OUcrease  v.  McCvIta! 
162   Pao.   178;    Cowokochee  v.  Chapman.  171  Pac.  50;   LawlM 
Kaddis.  36  Okla.  616,  129  Pac.  711. 
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11  many  instances,  particularly  in  the  Seminole  Nation, 
mbers  were  enrolled  as  adopted,  without  anything  to 
pw  whether  they  were  of  the  blood  of  the  tribe,  or  of  In- 
lh  blood  at  all.  It  has  been  held  that  the  Commission  in 
enrolling  such  members  had  not  passed  upon  the  question 
their  Indian  blood  and  that  evidence  aliunde  might  be  in- 
duced for  the  purpose  of  showing  those  facts.  ^* 
Section  19  of  the  Act  .of  April  26,  1906,  was  adopted  con- 
loporaneously  with  the  same  provision  of  said  Act  which 
^nded  restrictions  upon  the  homestead  allotments  of 
B-blood  Indians  beyond  the  time  designated  in  the  trea- 
ts, under  which  the  allotments  were  made.  It  seems  clear 
i|t  the  manner  of  determining  the  quantum  of  Indian  blood 
§M  enacted  with  reference  to  the  pro\nsion  extending  such 
itrietions  as  to  fijll  bloods,  no  means  having  been  prev- 
■sly  adopted  for  the  purpose  of  establishing  questions  f)f 

Eecs  of  blood.    By  the  passage  of  the  Act  of  April  26, 
,  no  restrictions  upon  allotted  lands  were  removed.    Re- 
ions,  however,  were  removed,  by  said  Act,  upon  tho 
tion  of  inherited  land.    While  the  removal  of  restric- 
upon  inherited  lands  was  not  based  upon  the  (|uantum 
dian  blood,  a  provision  requiring  the  approval  by  the 
tary  of  the  Interior  of  the  conveyances  of  full-blood 
ns  was  enacted,  and  such  rolls  were,  no  doubt,   in- 
fled  to  be  conclusive  of  that  question.    Section  3  of  the 
*  of  May  27,  1908,  was  enacted  with  reference  to  the  re- 
hil  of  restrictions,  provided  for  in  that  Act,  based  upon 
quantum  of  Indian  blood  of  the  allottee. 

291.  Enrollment  Records — ^Age. — That  part  of  Section 
t  the  Act  of  May  27,  1908,  with  reference  to  the  rolls  of 
ftenship  and  the  enrollment  records  of  the  Commission 
Ehe  Five  CSvilized  Tribes  is  as  follows : 

^That  the  rolb  of  citizenship  and  of  freedmen  of  the  Five 
led  Tribes,  apiproved  by  the  Secretary  of  the  Interior, 


Punlted  States  v.  StlgaU.  226  Fed.   (CCA)   190;  Lu\a,  ^ernVt^^X^ 
I  No.  908  ▼.  Powell,  166  Pac.  1060. 
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shall  be  conclusive  evidence  as  to  the  qoaDtum  of  In: 
blood  of  any  enrolled  citizen  or  freedman  of  said  tribsi 
of  no  other  person,  to  detennine  questions  ariaing  under  i 
Act,  and  the  enrollment  records  of  the  Commissioner  to 
Five  Civilized  Tribes  shall  hereafter  be  conclusive  evide 
as  to  the  age  of  said  citizen  or  freedman." 

This  Act  was  passed  and  approved  on  the  27th  diy 
May,  1908.  As  to  the  status  of  allotted  lands,  however, ' 
Act  was  not  to  become  effective  for  sixty  days  from  t 
date.  The  courts  have  not  agreed  as  to  the  effective  di 
of  Section  3.  Bucher  v.  Showalter,  44  Okla.  690,  145  P 
1143,  holds  that  Section  3  became  effective  on  the  date 
its  passage.  In  the  later  case  of  Jackson  v.  Lair,  4S  Ot 
269,  150  Pac.  162,  however,  the  Supreme  Court  of  Oklsho. 
without  referring  to  Bucher  v.  Showalter,  supra,  held  thit 
became  effective  on  July  27.  1908. 

§  292.  EnroUmeDt  Records— What  Are?— It  will  be  i 
served  that  there  is  a  distinction  made  in  Section  3  betn 
the  rolls  of  citizenship,  which  is  made  conclusive  evidei 
as  to  the  <|uantum  of  ludian  blood,  and  the  enrollment  n 
ords  which  constitute  conclusive  evidence  of  age.  H 
rolls  were  a  compilation  from  the  enrollmeut  records  b 
the  latter  included  data  which  was  not  shown  upon  li 
rolls  themselves.  The  enrollment  records  are  thus  deISi 
by  the  Supreine  Court  of  Oklahoma : 

"The  enrollment  i-words  of  the  Commissioner  to  the  R 
Civilized  TribcK  include  and  embrace  all  of  the  testimoayl 
exhibits  lendinp  to  establish  age  that  were  in  evidence  brfl 
the  Dnwes  Commission  and  the  conclusions  of  the  CoM 
siim  based  thereon  from  the  date  of  the  application  for* 
nillmcnl  of  any  particular  individual  up  to  the  time  of  I 
HBCertainTiieiit  by  the  Commission  as  to  whether  the  nanW 
such  person  whs  to  be  included  upon  the  final  roll  oft 
nation  in  whieh  he  claimed  citizenship.'** 

1311  Scott  V.  Brakel.  43  Okla.  6E5.  143  Pac.  610;  Duncan  v.  Br 
44  Okla,  538.  144  Pac.  1053;  Jackson  v.  HcOllbray.  46  Okla.  tOI. 
Fac.  703. 
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293.  Oennifl  Card. — ^ypon  the  census  card  were  as- 
bled  by  the  Commission  the  facts  and  conclusions  drawn 
a  the  enrollment  records  in  each  case.  The  census  card 
tot  admissible  in  evidence  upon  the  question  of  age  as 
\i.  In  many  instances,  however,  particularly  in  the  early 
s  of  enrollment,  the  testimony  heard  upon  the  applica- 
i  for  enrollment  was  not  reduced  to  writing,  a  resume 
reof  only,  being  entered  upon  the  census  card.  In  such 
es  the  census  card  constitutes  the  entire  enrollment  rec- 
I  and  is  admissible  in  evidence,  and  conclusive  upon  the 
ettion  of  age,  not  as  a  census  card,  but  as  the  enrollment 
»rd.  In  such  case,  however,  the  census  card  must  be  cer- 
ed  to  constitute  the  entire  enrollment  reocrd.** 

• 

I  294.  Certificate. — ^The  enrollment  records,  to  be  admis- 
fein  evidence  and  conclusive  upon  the  question  of  age,  un- 
Section  3,  must  tie  certified  by  the  officer  having  in 
"ge  such  enrollment  records,  to  constitute  the  entire  en- 
nent  record,  made  upon  the  application  for  enrollment 
le  applicant.*' 

ich  certificate  is  authorized  by  and  must  be  made  in  ac- 
ance  with  Section  5112,  Rev.  St.  of  1910.*« 

295.  Enrollment  Records  Conclusive  of  Age. — In  all 
js  involving  the  validity  of  transactions  with  respect  to 
•icted  land,  occurring  after  the  taking  effect  of  Section 
the  Act  of  May  27,  1908,  the  enrollment  records,  if  the 
it  age  of  the  applicant  is  shown  therein,  is  conclusive, 
other  evidence  is  inadmissible  for  the  purpose  of  con- 
ieting  or  impeaching  it.*^ 


Scott  V.  Brakel,  43  Okla.  655,  143  Pac.  510;   Duncan  v.  Byars, 
kU.  63S.  144  Pac.  1053;  Culver  v.  Diamond.  167  Pac.  223;  John- 
r.  Alexander,  167  Pac.  989;  Sharshontay  v.  Hicks,  166  Pac.  881, 
Pbc.  820;  Allen  v.  Doneghey,  52  Okla.  90,  152  Pac.  810. 
Sharshontay  v.  Hicks,  161  Pac.  820,  166  Pac.  881. 
IfuUen  v.  Howard.  143  Pac.  659. 

Tarbroogh  v.  Spalding.  31  Okla.  806,  123  Pac.  843;  Campbell  v. 
IMulden,  34  Okla.  377,  127  Pac.  854,  44  Okla.  138.  \kZ  Pae.  W'J*^-, 
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In  many  cases,  however,  the  .enrollment  records  sti 
only  the  age  in  years  at  the  time  ol  the  application  for 
rollnient  but  do  not  show  the  exact  date  of  birth.  In  n 
event,  the  enrollment  records  are  conclosive  that  at 
date  of  the  application  the  applicant  had  reached  the  agt 
years  stated,  but  the  exact  birth  date  becomes  a  qncsl 
of  fact  to  be  proven  by  any  competent  evidence." 

In  determining  whether  the  enrollment  records  show 
exact  date  of  birth,  only  the  records  themselves  ma^ 
looked  to  and  recitals  or  statements  contained  in  the 
lificate  of  the  custodian  are  not  a  part  of  said  records 
are  iiot  admissible  in  evidence  to  supplement  them." 

The  birthday  of  the  applicant  will  not  be  presuniec 
correspond  with  the  date  of  the  application  for  enrollm 
and  n  rule  of  the  Department  to  that  effect  will  not  b* 
forced  by  the  courts  as  a  practical  construction  of: 
Act,'" 

Bice  V.  Anderaon,  39  Okla.  279,  134  Pac.  1120;  3coU  v.  Bnkd 
Okla.  655,  143  Pac.  510;  Phllllpa  v.  Byrd,  43  Okla.  5S6.  143  Pac 
Gilbert  V.  Brown,  44  Okla.  194,  144  Pac.  369;  Cornelius  v.  Yarbro 
44  Okla.  375,  144  Pac.  1030;  Duncan  v.  Byara,  44  Okla.  538,  141 
1053;  Jackson  v.  Lair,  4g  Okla.  269,  150  Pac.  162;  Miller  v.  Th 
son.  50  Okla.  643.  151  Pac.  192.  163  Pac.  S2S;  Hart  v.  Wnt, 
Pac.  534;  Gilcreaee  v.  McCulIougb,  162  Pac.  178;  Jackwo  t. 
GUbray,  46  Okla,  208,  148  Pac.  703;  Hutchinson  v.  Brown,  167 
624;  Johnson  v.  Alexander.  167  Pac.  9S9;  Sharum  v.  Johnion. 
Pac.  322;  Mcintosh  v.  Lincoln,  166  Pac.  1170;  Sutton  v.  DentM 
Okla.  8.  154  Pac.  11S3;  Perryman  v.  Moran.  64  Okla.  499.  ISl 
1168:  Tyrell  v.  Shaffer.  174  Pac.  1074, 

■"Jordan  v.  Jordan.  162  Pac.  758;  Jackson  v.  Lair.  48  Okl*. 
150  Pac.  1S2;  Hart  v.  West,  161  Pac.  534;  Hefner  v.  HarniM. 
Pac.  650:  Hutchinson  v.  Brown.  187  Pac.  624;  McDanlel  y.  HoU 
230  Fed.  (CCA)  945:  Etchen  v.  Cheney,  235  Fed.  (CCA)  104. 

i^Gllcreaee  v.  McCulloush.  162  Pac.  178;  Jackson  v.  HcQUI 
46  Okla.  208,  147  Pac.  703. 

^nHart  V.  West,  ISl  Pac.  534;  Helner  v.  Harmon,  159  Pi*. 
McDanlel  v.  Holland,  230  Fed.  <CCA)  945;  Ollcreaae  v.  McCulli 
162  Pac.  178. 
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TAXATION. 

Taxing  Power  of  State  Over  Lands  of  Five  Civilized  Tribes. 

Division  of  Subject. 

Exemption  by  Federal  Laws. 

Exemption  by  Treaty  Stipulation. 

Choctaws  and  Chickasaws. 

Freedmen. 

Mississippi  Choctaws. 

Cherokees — Homestead. 

Surplus. 

Creeks — Homestead. 

Surplus. 

Seminoles — Homestead. 

Surplus. 

!96.  Taxing  Power  of  State  Over  Lands  of  Five  Civil- 
Tribes. — Ordinarily  the  right  of  a  State  to  subject  to 
ion  the  property  within  her  limits,  is  an  incident  of 
•eignty.  The  State  of  Oklahoma,  with  rsepect  to  the 
r  of  taxing  the  lands  of  the  Five  Civilized  Tribes,  how- 
is  in  a  peculiar  position.  By  Section  1  of  the  Act  of 
16,  1906  (Enabling  Act),  the  present  State  of  Okla- 
I  was  authorized  to  adopt  a  constitution  and  be  adinit- 
iito  the  Union  as  a  State :  ** Provided  that  nothing  con- 
d  in  the  said  constitution  shall  be  construed  to  limit  or 
ir  the  rights  of  persons  or  property  pertaining  to  the 
ms  of  said  territories  (so  long  as  such  rights  shall  re- 
unextinguished)  or  to  limit  or  affect  the  authority  of 
government  of  the  United  States  to  make  any  law  or 
lation  respecting  such  Indians,  their  lands,  property  or 
p  rights,  by  treaties,  agreements,  law  or  otherwi^^e, 
h  it  would  have  been  competent  to  make  if  this  Act 
not  been  passed.*'  And  by  Section  22  of  said  Act,  the 
titutional  Convention  was  required  by  ordinance  ir- 
rable  to  accept  the  terms  and  conditions  Ihereoi,  \v\v\v*\\ 
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was  done  on  the  22nd  day  of  April,  1907.    In  pursuance 
the  paramount  authority  of  Congress  with  respect  to 
persons  and  property  of  the  Indians,  there  was  exem] 
from  taxation  by  Art.  X,  Section  6  of  the  Constitution 
property  as  may  be  exempt  by  reason  of  treaty  stipulati< 
existing  between  the  Indians  and  the  United  States  Ooi 
nient,  or  by  Federal  laws,  during  the  force  and  effect 
such  treaties  or  Federal  laws." 

The  lands  of  the  Five  Civilized  Tribes  are  therefore 
jeet  to  taxation  by  the  State  except  as  they  may  be  cxei 
therefrom  by  virtue  of  some  treaty  between  the  Unit 
States  and  the  respective  tribes,  or  a  law  of  Congress 
provision  of  the  State  Constitution.* 

§  297.  Division  of  Subject. — ^Exemption  from  taxati< 
ill  varying  degrees,  was  granted  to  the  members  of  each 
the  Five  Civilized  Tribes,  under  the  treaties  by  which 
lands  of  the  several  tribes  were  allotted  in  severalty.  The* 
treaty  provisions  have  been  held  to  confer  vested  rigU^ 
which  were  not  subject  to  abrogation  by  Congress.  Qui* 
tions  arising  under  such  provisions  will  be  considered  XHB 
der  the  subject,  ''Exemption  by  Treaty  Stipulation." 

In  addition  to  such  exemption  provisions,  the  lands  D 
each  tribe  were  allotted  subject  to  certain  restrictions  upO 
alienation,  and  Congress  by  Act  of  April  26,  1906,  provide 
that  lands  upon  which  restrictions  were  not  removed  fc 
that  Act  should  not  be  subject  to  alienation.  Questions  ii 
volving  exemption  from  taxation  by  reason  of  the  restri< 
tions  upon  alienation  and  Acts  of  Congress  \vill  be  discuasc 
under  the  subject  ''Exemption  by  Federal  Law." 

■ 

§  2!)H.  Exemption  by  Federal  Laws.— By  Section  19  of  tl 
Act  of  April  26, 1906,  it  was  enacted  by  Congress :  "Provide 

I  Shock  V.  Sweet.  45  Okla.  51.  145  Pac.  388;  Kidd  v.  Roberts, 
Okla.  603,  143  Pac.  862;    AUen  v.  Trimmer.  45  Okla.  88,  144  Pi 
795:    Gleason   v.  Wood.  38  Okla.  502.  144  Pac.  702;   United  Stat 

V.   Shock.  187  Fed.    (CC)    862. 
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er  that  all  lands  upon  which  restrictions  are  removed 
be  subject  to  taxation,  and  all  other  lands  shall  be 
pt  from  taxation,  so  long  as  the  title  remains  in  the 
lal  allottees."  And  by  Section  4  of  the  Act  of  May 
)08,  it  was  provided:  "That  all  lands  from  which  re- 
ions  have  been  removed  shall  be  subject  to  taxation 
ill  other  civil  burdens  as  though  it  were  the  property 
ler  persons  than  allottees  of  the  Five  Civilized  Tribes." 
e  construction  of  the  two  Acts  it  has  been  held  that 
•eriod  of  exemption  from  taxation  is  coextensive  with 
eriod  of  restriction  upon  alienation.  The  proposition 
IS  stated  in  United  States  v.  Shock,  infra :  *  *  From  this 
clear  that  regardless  of  prior  legislation  or  treaties, 
ntention  and  policy  of  Congress  as  expressed  by  the 
kcts  last  referred  to,  was  that  so  long  as  these  allotted 
remain  subject  to  any  restriction  upon  alienation  they 
not  be  taxed  by  the  State,  but  whenever  all  restric- 
upon  alienation  shall  be  removed,  then  such  lands 
be  subject  to  taxation  and  other  civic  burdens  to 
1  other  lands  are  subjected.  Therefore  any  attempt,  on 
lart  of  the  State,  to  tax  restricted  lands  would  be  in 
tion  not  only  of  the  Acts  of  Congress  enacted  pur- 
to  its  paramount  and  sole  right  to  legislate  regarding 
lands,  but  would  also  violate  the  exemption  expressed 
?  State  constitution.* 

i  the  rule  has  been  applied  not  only  in  the  case  of  al- 
land,  but  also  of  inherited  land  which  descended  to 
eirs  with  restriction  upon  its  alienation.  Accordingly 
been  held  that  land  which  descended  to  the  heirs  sub- 
>  the  restrictions  that  applied  to  it  in  the  hands  of  the 
»e,  under  the  several  agreements,  was  exempt  from 
on  during  the  term  of  such  restriction,  as  well  as  the 
tead  of  an  allottee  of  one-half  or  more  Indian  blood 
g  issue  born  subsequent  to  March  4,  1906,  restricted 


ted  States  v.  Shock,  187  Fed.  (CO  862;  Rider  v.  Helms,  48 
110.  160  Pac.  154;  Watkins  v.  Howard,  166  Pac.  706. 
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for  the  support  of  such  issue  under  the  Act  of  May  27, 1904 
But  minority  by  itself  carries  no  esemption." 

It  has  been  further  held  that  the  requiremem  that  Hi 
conveyances  of  full-blood  Indian  heirs  be  approved  by  A 
Secretary  of  the  Interior  or  by  the  County  Court  undl 
Section  22  of  the  Act  of  April  26,  1906,  and  of  Section  9 
the  Act  of  May  27,  1908,  rendered  the  inherited  Undi' 
full-blood  Indian  heirs  restricted  in  the  sense  that  tiu| 
were  not  subject  to  taxation,  although  they  would  have  bw 
alienable  by  heirs  less  than  full  bloods.* 

It  is  difficult  to  see  how  the  conclusion  that  restricted  h 
herited  lands  are  non-taxable  can  be  predicated  upon  fli 
Acts  of  April  2fi,  1906,  and  May  27,  1908.  Under  Sectio 
19  of  the  first  mentioned  Act  the  exemption  by  express  ] 
visions,  continues  only  "as  lonp  as  the  title  remains  in 
uri^^inal  allottee."  Seclion  4  of  the  Act  of  May  27,  1! 
contains  no  exemption  clause  at  all.  It  merely  provi^* 
that  lands  from  which  restrictions  are  removed  shall  ** 
subject  to  taxation  and  other  civil  burdens,  and  at 
can  he  regarded  only  as  an  expresftion  of  legislative  opinioa 
that  the  lands  from  which  restrictions  were  removed  V 
that  Act,  without  such  provision,  would  not  be  subject 
taxation.  The  ns.sessment  and  levy  of  taxes  against  imI 
estate  creates  a  lien  which  can  be  enforced  only  by  the  Bh 
of  the  property  assessed  in  satisfaction  of  the  lien  mi 
inconsistent  with  the  restrictions  upon  alienation  impoa 
by  Congress  upon  the  lands  of  the  Five  Civilised  Tribi 
The  construction  supported  by  the  better  reasoning  Is  tk 
i-estrieted  lands,  whether  allotted  or  inherited,  are  nta 

:i  United  States  v.  Shock,  187  Fed,  (CO  870;  Marcy  v.  Bo»rd 
County  CommlsslonerB.  4S  Okla.  1,  1*4  Pac.  611;  McGuiaey  v.  BM 
of  County  CommiualonerB,  45  Okla.  10,  144  Pac.  6J4;  Watklnl 
Howard.  166  Pac,  71)6, 

■w  M'Nee  V.  Whitehead,  2S.1  Fed.  (CCA)   546, 
•  United  Staten  v.  Shook,  187  Fed.  870;  Marcy  v.  Board  of 
CommlHBlonerB.   4Fj   Okla.    1.  144   Pac.   611;    McGulaey   v.  Boinl 
County  Commlwionera,  45  Okla.  10,  144  Pac.  614;  Watlctna  t. 
ard,  166  Pac.  706. 
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rom  taxation  because  such  power  in  the  State  is  inconsist- 
Dt  with  the  restrictions  upon  alienation  which  Congress 
18  imposed,  and  that  part  of  Section  19  of  the  Act  of 
pril  26,  1906,  which  provides,  '*and  all  other  lands  (ex- 
pt  those  from  which  restrictions  were  removed  by  that 
5t)  shall  be  exempt  from  taxation  as  long  as  the  title  re- 
lins  in  the  original  allottee,"  was  merely  a  legislative  ex- 
ession  of  the  rule  that  already  obtained.  Under  such 
nstruction  the  lands  from  which  restrictions  were  re- 
ived by  the  Acts  of  April  26,  1906,  and  May  27,  1908,  ex- 
pt  where  vested  rights  of  exemption  were  conferred  by 
aaty  stipulation,  were  taxable  by  reason  of  the  express 
ovisions  of  those  Acts.  Restricted  inherited  lands  are 
m-taxable  because  the  exemption  implied  in  the  restric- 
Dns  to  which  they  are  subject  has  not  been  removed,  and 
It  because  they  were  rendered  non-taxable  by  either  of 
id  Acts.' 

§  299.  Exemption  By  Treaty  Stipulation.— The  lands  of 
leh  of  the  Five  Civilized  Tribes  were  by  provisions  in- 
jrted  in  the  agreements  with  such  tribes,  exempted  from 
ixation,  to  an  extent  and  for  a  period  therein  prescribed, 
I  which  respects,  none  of  the  treaties  were  identical.  Con- 
fess, by  Section  19  of  the  Act  of  April  26,  1906,  and  Sec- 
ion  4  of  the  Act  of  May  27,  1908,  provided  that  all  lands 
Pom  which  restrictions  were  removed  should  be  subject  to 
ixation  and  all  other  civil  burdens,  to  which  the  lands  of 
tber  than  members  of  the  tribes  were  subject.  The  lan- 
tiage  of  those  two  Acts  are  plain  and  unequivocable,  and 
kere  can  be  no  doubt  as  to  the  legislative  intent  and  pur- 
Jse.  In  so  far  as  the  power  was  in  Congress  to  so  provide 
e  effect  was  to  render  the  unrestricted  lands  of  members 
all  of  said  tribes  subject  to  taxation.  To  the  extent  that 
>h  legislation  was  beyond  the  power  of  Congress,  the 
ts  were  ineffective  and  such  lands  continued  to  be  ex- 
pt  from  taxation.  In  order  to  determine  the  authority 
Congress  it  is  necessary  to  consider  the  nature  and  effect 
the  exemption  provisions  of  the  several  treaties. 

Rider  v.  HelxnjB^  48  Pac.  610,  150  Pac.  154. 
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It  is  a  general  rule  that  Congress  has  plenary  i>ower  m 
legislation  over  the  Indian  tribes,  their  property  and  tribfl 
affairs  and  that  such  tribes  acquire  no  vested  right  unM 
any  law  or  treaty,  that  would  prevent  its  repeal  or  abroM 
tion  by  subsequent  Act.  The  Supreme  Court  of  the  Unifdl 
States,  however,  has  distinguished  between  tribal  propeiM 
and  private  property,  observing  in  Choate  v.  Trapp,  tii/m 
''But  there  is  a  broad  distinction  between  tribal  propen 
and  private  property  and  between  the  power  to  abrogates 
statute  and  the  authority  to  destroy  rights  acquired  unda 
such  law."  It  is  held  that  the  exemption  from  taxatiMl 
under  the  different  treaties  was  a  vested  property  right,  m 
consideration  whereof,  the  allottees  had  waived  all  claim  m 
right  to  the  lands  of  the  tribe,  except  that  selected  for  Ui 
own  allotment  and  was  binding  upon  the  United  States  aufi 
could  not  be  withdrawn.  The  Court  expresses  the  rule  iaj 
the  following  language: 

**The  patent  and  the  legislation  of  Congress  miLst  be  cofc 
strued  together,  and  when  so  construed,  they  show  that 
.Congress,  in  consideration  of  the  Indians'  relinquishment  fll 
all  claims  to  the  common  property  and  for  other  satisfaetom 
reasons,  made  a  grant  of  land  which  should  be  non-taxaUi 
for  a  limited  period.  The  patent  issued  in  pursuance  o( 
those  statutes  gave  the  Indians  as  good  a  title  to  the  exemp- 
tions as  it  did  to  the  land  itself.  Under  the  provisions  of  4l 
P^ifth  Amendment,  there  was  no  more  power  to  deprive  hiii' 
of  the  exemption  than  of  any  other  right  in  the  property.'* 

To  the  extent  that  the  Acts  of  April  26,  1906,  and  Maj 
27,  1908,  attempted  to  abrogate  such  vested  rights  of  eii 
emption  they  were  unconstitutional  and  void.* 

«  Choate  v.  Trapp,  224  U.  S.  665.  56  L.  Ed.  941;   English  v.  Ri*; 
ardson,  224  U.  S.  680,  56  L.  Ed.  949;   Gleason  v.  Wood,  224  U.  t 

679,  56  L.  Ed.  947;   Sweet  v.  Shock,  U.  S.  .  62  L.  Ed.  lUi 

Wcilep  V.  Audrain,  36  Okla.  288,  128  Pac.  254;  Whitmire  v.  Trt» 
H3  Okla.  429.  126  Pac.  578;  Lleber  v.  Rogers.  37  Okla.  614,  133  Pit' 
30;  Kidd  v.  Roberts.  43  Okla.  603,  143  Pac.  862;  Rider  v.  Helm,  Hi 
Pac.  154;  Brown  v.  Denny,  52  Okla.  380.  152  Pac.  1103;  Davenport 
V.  Doyle,  157  Pac.  110. 
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300.  OhoctawB  and  Ohickasaws.— By  Section  29  of  the 
ka  Agreement  it  was  provided: 

All  the  lands  allotted  shall  be  non-taxable  while  the 
t  remains  in  the  original  allottee,  but  not  to  exceed 
nty-one  years  from  date  of  patent.*' 

here  was  no  similar  provision  in  the  Supplemental  Agree- 
t,  and  Section  29,  supra,  was  not  superceded  by  the  lat- 
Aet.  By  virtue  of  such  provision  the  lands  both  home- 
d  and  surplus,  of  members  of  the  Choctaw  and  Chicka- 
Nations,  are  non-taxable,  for  twenty-one  years  from 
»  of  patent,  while  the  title  remains  in  the  original  al- 
ee, notwithstanding  the  Acts  of  April  26,  1906,  and  May 
1908.  Such  exemption  did  not  run  with  the  land,  and 
not  attach  in  favor  of  the  heirs  or  grantees.^ 

301.  Freedmen. — The  Choctaw  and  Chickasaw  freed- 
i,  unlike  the  freedmen  of  the  other  tribes,  were  not  mem- 
j  of  the  tribes,  and  their  right  of  participation  in  the 
Is  of  the  nations  extended  only  to  forty  acres  each.  The 
m  of  the  Choctaw  freedmen  was  based  upon  the  action 
he  Choctaw  Nation  in  bestowing  such  right  in  pursuance 
;he  treaty  with  the  United  States  of  1866.  The  Chicka- 
s  took  no  action  to  secure  the  rights  of  their  freedmen 
ler  said  treaty  and  allotments  of  forty  acres  each,  were 
le  to  them  by  virtue  of  an  Act  of  Congress,  for  which 
ipensation  was  made  to  the  tribes  by  the  United  States 
the  land  devoted  to  that  purpose. 

ection  29  of  the  Atoka  Agreement  which  exempted  the 
is  of  the  members  of  the  tribes  from  taxation  was  made 
»1icable  to  the  lands  of  the  freedmen  by  this  provision  of 
[section:  **This  provision  shall  also  apply  to  the  Choctaw 
Chickasaw  freedmen  to  the  extent  of  his  allotment.'*  There 
0  question  that  by  said  provision  the  lands  of  such  freed- 
were  exempted  from  taxation  for  the  same  period  that  ap- 


hoate  v.^Trapp.  224  U.  S.  665,  56  L.  Ed.  941;  Gleason  v.  Wood, 
J.  S.  679.  56  L.  Ed.  947;  M'Nee  v.  Whitehead,  154  Fed.  (CCA) 
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plied  to  tlie  liindB  of  Diembers  of  the  tribe.  But  unlew  k 
g:raiit  was  a  vested  property  right,  of  which  they  could 
be  deprived  under  the  5th  Amendment  of  the  Constitatj 
this  exemption  was  lost  by  virtue  of  Section  4  of  the  A^ 
May  27, 1908.  Construing  the  case  of  Choate  v.  Trapp,«( 
to  hold  that  the  exemption  enjoyed  by  the  members  o! 
tribes  was  not  subject  to  be  abrogated  by  Congress,  for 
reason  that  il  was  granted  to  them  in  consideration  of  tl 
relinquishment  of  all  right  to  the  common  domain  of 
tribes,  it  has  been  held  that  the  Chickasaw  freedinen  « 
not  within  the  purview  of  that  case  for  the  reason  that  J 
had  no  right  of  participation  in  excess  of  the  land  ( 
received  and  therefore  surrendered  nothing;  that  theft 
acres  received  by  them  was  the  result  of  the  bounty  of 
United  States,  as  was  also  the  exemption  from  laid 
which  was  subject  to  be  withdrawn,  at  the  will  of  I 
gress.* 

And  the  same  reasoning  seems  equally  applicable  tn 
Ohoetaw  freedmen. 

That  position  seems  sound  provided  that  the  holdin) 
Choate  v.  Trapp  and  similar  cases  was  predicated  l 
upon  the  proposition  that  the  exemption  was  immune 
abrogation  by  Congress,   only  because   of  the   bargain 
which  it  was  secured.     The  Supreme  Court  seems  to 
mate,   however,   that   it.s   conclusion  ivould   have  be?n 
Slime,  had  that  aspect  of  the  matter  been  absent.  wh»o 
used  Ibis  language:     "There  was   here,   then,   an  oilw 
nmi-taxable  land.     Acceptance  by  the  party  to  whom 
offer    was  made     with    consequent    relinquishment   of 
cluim  to  olhi'r  land,  furniihed  a  part  of  thr  roHsideratim 
iniirptl,  inifi  iv<ts  iin'di'tl  in  .vith  n  lanf,  to  support  either 
grunt  or  the  rxeniption." 

5  .'!i)2.  Mississippi  Choctawa. — Those  members  of 
ChoctJiw  Tribes,  wliii  diil  not  join  in  the  ininiigratioil  to 
Chi>etaw  country  hut  remained  in  Mississippi,  and  wl 

•  Allen  V.  Trlmmev.  45  OV\a..  is.  14*  Pac.  795, 
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d  the  name  of  Mississippi  Choctaws  did  not  lose  their 
1  membership,  under  Section  14  of  the  treaty  of  Sep- 
er  27,  1830.  They  forfeited  only  participation  in  the 
taw  annuity.  It  would  therefore  seem  that  the  status 
heir  lands  with  respect  to  exemption  from  taxation  is 
iifFerent  from  that  of  other  members  of  the  tribes. 

has  been  held  that  the  lands  of  Mississippi  Choctaws 
not  subject  to  taxation  until  after  proof  of  bona  fide 
lence   under   Section  42  of  the   Supplemental   Agree- 

303.  Cherokees — ^Homestead.— ^By  Section  13  of  the 
rokee  Agreement  each  member  was  required  to  desig- 
,  out  of  his  allotment,  forty  acres  of  land  as  a  honie- 
i  which  was  inalienable  during  the  lifetime  of  the  al- 
je,  not  exceeding  twenty-one  years  from  the  date  of  the 
ifieate  of  allotment.  It  was  further  provided :  **  During 
time  said  homestead  is  held  bv  the  allottee  the  same 
1  be  non-taxable  and  shall  not  be  liable  for  any  debt 
:racted  by  the  owner  thereof  while  so  held  by  hiin.'' 

y  virtue  of  such  provision  the  homestead  of  forty  acres 
exempted  from  taxation  during  the  time  it  was  held 
the  allottee,  and  such  exemption  was  not  subject  to  ab- 
ition  by  the  Act  of  May  27,  1908.  No  such  exemption 
.ehed  to  the  land  in  favor  of  heirs,  or  grantees." 

304.  Surplus. — ^Unlike  the  case  of  the  Choctaws,  and 
ekasaws,  the  grant  of  non-taxable  land  by  the  Cherokee 
•eement  extended  only  to  the  homestead.  Whatever  ex- 
;>tion  from  taxation  the  surplus  enjoyed  was  by  reason 
general  restrictions  upon  alienation.  When  the  surplus 
ame  alienable  either  by  virtue  of  the  expiration  of  the 


I  Black  wen  v.  Harts,  167  Pac.  326. 

iTeilep  V.  Andrain,  36  Okla.  288,  128  Pac.  254;  Whitmire  v. 
IP.  33  Okla.  429,  126  Pac.  578;  Kidd  v.  Roberts,  43  Okla.  60?., 
Pac.  862  ;  Rider  v.  Helms,  48  Okla.  610,  150  Pac.  154;  Brown  v. 
dy,  52  Okla.  880,  152  Pac.  1103. 
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restricted  period  or  the  removal  of  such  restrictioiu 
of  Congress  or  by  the  Secretary  of  the  Interior  it 
subject  to  taxation." 

And  it  was  held  in  Rider  v.  Helms,  supra,  that  the 
tions  in  the  Cherokee  Agreement  which  exempted  t 
plus  from  taxation,  was  that  in  Section  14  against  ii 
tary  alienation  and  not  the  restrictions  contained  i 
tion  15  against  voluntary  alienation ;  and  that  such 
tion  from  taxation  expired  with  the  restrictions  agai 
voluntary  alienation,  five  years  from  the  date  of  tl 
and  not  five  years  after  issuance  of  patent. 

§  305.  Creeks— Homeatead.— Section  16  of  the  i 
mental  Creek  Agreement  provides:  "Each  citizei 
select  from  his  allotment  forty  acres  of  land,  or  a  i 
of  a  quarter  section,  as  a  homestead,  which  shall  be 
main  non-taxable,  inalienable  and  free  from 'any 
brance  whatever  for  twenty-one  years  from  the  date 
deed  therefor,  and  a  separate  deed  shall  be  issued 
allottee  for  his  homestead,  in  which  this  condition  si 
pear."  Section  7  of  the  Original  Agreement  was  pra 
identical.  Such  provisions  bestowed  a  vested  right 
emption  and  were  not  subject  to  abrogation  by  Con( 
was  attempted  by  the  Act  of  May  27,  1908." 

It  will  be  observed  that  the  above  section  does  r 
vide  for  the  exemption,  only  during  the  time  that  it 
by  the  allottee  as  is  the  case  with  the  Cherokees  i 
C'lioctaws  and  Cliioka«»ws. 

In  the  case  of  Schock  v.  Sweet,  145  Pac.  388,  the  S 
Court  of  Oklahoma  specifically  held  that  the  exempt 

i"Kldd  V,  Roberte,  43  Okta.  603.  113  Pac.  862;  Rider  t.  H 
Ohla.  610,  150  Pac.  164;  Brown  v.  Denny.  62  Okla.  380, 
1103. 

11  BnglUh  V.  Rlcbardaon,  221  U.  S.  680,  66  L.  Ea.  943;  ■ 

Schock  U,  9.  ,  62  L.  Ed.  132;  Lleber  v.  Rogwi, 

614,  133  Pac.  30;  D&veivvort.  n.  Ti^i^V*,  167  Pac.  110. 
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nal  to  the  allottee  and  did  not  apply  to  the  land  in  the 
I  of  his  assignee.  And  in  the  cfise  of  Davenport  v. 
!,  157  Pac.  110,  the  same  court  held  that  such  land,  was 
>t  ^^ while  it  possessed  the  homestead  characteristic."  The 
ime  Court  of  the  United  States,  however,  upon  the  ap- 
>f  the  first-mentioned  (jase  apparently  decided  the  case 
the  theory  that  the  exemption,  if  it  had  not  been  sur- 
fred  by  the  allottee  in  accordance  with  the  Act  of 
h  3,  1903,  might  be  invoked  by  the  vendee.  ^^  That  court, 
^rer,  in  the  recent  case  of  Pink  v.  Muskogee  County,  not 
sported,  has  held  otiierwise. 

►06.  Surplus. — ^As  in  the  case  of  the  Cherokees  the 
;  of  non-taxable  land  by  the  Agreement  extended  only 
e  homestead,  and  such  exemption  as  attached  to  the 
us,  was  by  reason  of  the  general  restrictions  against 
ition.  When  it  became  alienable  either  by  virtue  of 
xpiration  of  the  restricted  period  of  the  removal  of 
ctions  by  Act  of  Congress  or  by  the  Secretary  of  the 
ior  it  was  subject  to  taxation.^* 

07.  Seminoles — ^Homestead. — The  Original  Seminole 
»ment  provided  "Each  allottee  shall  designate  one 
of  forty  acres,  which  shall  by  the  terms  of  the  deed, 
ide  inalienable  and  non-taxable  as  a  homestead  in  per- 
ty.*'  By  Act  of  March  3,  1903,  the  restriction  upon 
ition  was  modified  and  it  was  rendered  inalienable 
luring  the  lifetime  of  the  allottee,  not  exceeding  twen- 
»  years  from  the  date  of  the  deed.  The  non-taxable 
iion  of  the  Original  Agreement,  however,  was  not 
:ed,  and  in  view  of  the  holding  in  Choate  v.  Trapp, 
•ess  had  not  the  power  to  modify  such  exemption,  had 
empted  to  do  so.  Allotment  in  the  Seminole  Nation 
ompleted  on  June  28,  1902,  prior  to  the  passage  of  the 
f  March  3,  1903,  although  deeds  were  not  delivered 


?eet  V.  Shock U.  S.  ,  62  L.  Ed.  132, 

Lvenport  v.  Doyle,  157  Pac.  110. 
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until  afterwards,  and  the  Seminoles,  like  the  Choelaws  in 
Chickasaws  and  other  tribes,  relinquished  their  right  to  lb 
common  domain  of  the  tribe  by  acceptance  of  patent.  The; 
are  therefore  squarely  within  the  reasoning  of  the  decision 
of  the  Supreme  Court  of  the  United  States  holding  that  sM 
tax  exemption  was  a  vested  right  which  could  not  Iw  ih 
rogated  by  Congress." 

Under  the  provisione  of  the  Original  Agreement,  ti 
homestead  is  not  subject  to  taxation.  It  has  been  conKniJs 
that  such  exemption  by  reason  of  the  peculiar  wording) 
the  section,  applied  only  during  the  period  of  homesten 
occupancy.  The  homestead  under  the  agreements  with  tk 
several  tribes,  however,  was  merely  the  name  adopted  (I 
that  part  of  the  allotment  of  each  member,  that  w»s  tt 
served  for  his  use  by  more  drastic  restrictions  than  afipM 
to  the  balance  of  the  allotment,  Snd  its  character  was  in  i 
manner  dependent  upon  occupancy.  It  is  therefore  nol  t« 
lieved  that  it  was  the  intention  of  Congress  that  its  still 
should  be  determined  by  Federal  or  State  law  applietblet 
the  homestead  under  exemption  statutes. 

§  308.     Surplus. — There  was  no  provision  exempting  *i 
surplus  from  taxation.     If  it  is  alienable  it  is  taxable 
is  not  alienable  it  is  not  taxable." 

■  swooii  V.  Gleason,  43  Okla.  9.  HO  Pac.  418;  Marcy  t.  Boarf 
County  CommlsaionerE,  45  Okla.  I,  144  Pac.  Sll;  McQuisey  t,  9 
of  County  Commissioners,  45  Okla.  10,  144  Pac.  614, 

'"Marcy  v.  Board  of  County  CommlsBlonera,  46  Okla.  1,  14( 
611;  McGuleey  v  Board  of  County  Commlseloners.  45  Okla.  II. 
Pac.  «14;  United  States  v.  Shock,  187  Fed,   (CC)  862. 


OHAPTEB    XXXIV. 
CHAMPERTY. 

109.     Champerty. 

§  309.     Champerty.— Sections  2259  and  2260  of  the  Re- 
Statutes  of  1910  provide : 

**2259.     Buying  Lands  in  Suit. — ^Any  person  who  takes 

ly  conveyance  of  any  lands  or  tenements,  or  of  any  inter- 

or  estate  therein,  from  any  person  not  being  in  the  pos- 

ion  thereof,  while  such  lands  or  tenements  are  the  sub- 

of  controversy,  by  suit  in  any  court,  knowing  the  pend- 

y  of  such  suit,  and  that  the  grantor  was  not  in  posses- 

m  of  such  lands  or  tenements,  is  guilty  of  a  misdemeanor.'* 

fe  **2260.  Buying  Pretended  Titles. — Any  person  who  buys 
pr  sells,  or  in  any  manner  procures,  or  makes  or  takes  any 
|»roniise  or  covenant  to  convey  any  pretended  right  or  title 
lo  any  lands  or  tenements,  unless  the  grantor  thereof,  or  the 
berson  making  such  promise  or  covenant  has  been  in  pos- 
insion,  or  he  and  those  by  whom  he  claims  have  been  in 
iNMsession  of  the  same,  or  of- the  revision  and  remainder 
thereof,  or  have  taken  the  rents  and  profits  thereof  for  the 
^pace  of  one  year  before  such  grant,  conveyance,  sale,  prom- 
mt  or  covenant  made,  is  guilty  of  a  misdemeanor.*' 

In  construing  said  sections  it  has  been  held  in  numerous 
bistances  that  a  conveyance  in  controvention  of  such  provi- 
kions  is  void  as  to  a  party  in  possession  of  the  premises 
claiming  adversely  to  the  grantor.  As  between  the  grantor 
^nd  j^rantee,  however,  and  all  persons  other  than  the  one  in 
(Possession  it  is  valid  and  conveys  the  interest  of  the  gran- 
tor. Section  2260  has  been  generally  applied  in  the  cases 
>f  conveyances  of  their  lands  by  allottees  of  the  Five  Civil- 
zed  Tribes,  after  removal  of  restrictions,  when  a  former 
trantee  was  in  possession,  claiming  under  a  conveyance  exe 
■  uted  while  the  land  was  not  subject  to  alienation.    And  Iw 
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several  eases,  where  the  question  has  been  directly  r^nf 
it  was  held  by  the  Supreme  Court  that  the  statute  ipp6 
to  conveyances  by  members  of  the  Indian  tribes  as  well 
by  other  persons.' 

Those  cases  have,  however,  been  expressly  overruled,  m 
it  is  now  definitely  settled  that  the  restrictions  upon  aliei 
tion  of  the  lands  of  the  Five  Civilized  Tribes  are  controlM 
exclusively  by  Federal  enactment,  and  that  conditions 
(jualifications  cannot  be  added  thereto  by'the  Oklahoma  li 
upon  the  subject  of  Champerty.  The  rule  is  thus  stated 
Murrow  Indian  Orphans'  Home  v.  McClendon,  the  leadiit 
case, on  the  subject: 

"Do  the  statutes  of  this  State,  in  any  way,  attempt  to 
regulate  or  control  the  terms  upon  which  these  restrictd 
lands  may  be  sold,  or  the  conditions  under  which  title  to 
them  may  pass?  Xo  one  ha.s  title  to  these  restricted  l«ndi 
except  the  Indian.  And  his  title  is  by  the  government  w 
firmly  vested  in  him  thjit  even  he  himself  can  only  diveSl  K 
with  the  consent  «iid  under  (he  directiim  of  Congress.  Cnr.- 
greas  reserved  the  right  to  control  the  sales,  and  prescrib* 
the  conditions  under  which  titles  to  these  lands  nught  pasv 
Then  how  can  the  State,  without  the  consent  of  ConRresi, 
impose  conditions  in  reference  to  the  passing  of  these  titltsl 
Can  a  title  which  is  good  under  the  acts  of  Congress  and 
the  rules  and  regulation.s  of  the  Department  of  the  Interior 
be  invalidated  by  a  provision  in  the  .statutes  of  Okiahomil 
Can  these  eonveynnces  he  burdened  ^vith  a  single  provision 
of  our  statute,  without  the  consent  of  Congress*  If  so,  th 
why  can  they  nut  be  burdened  with  every  provision  of  o 
statute  with  reference  to  conveyances,  and  thus  the  acts 
Congress  be  superseded*  We  believe  that,  when  the  ii 
of  Congress  and  the  regulations  of  the  Department  of  th 
Interior  .say  to  a  purchaser  of  these  lands,  "You  have  litl 
as  against  the  world,"  the  statute  laws  of  Oklahoma  eao 
not  impose  an  additional  condition,  before  recognizinR  tli 

iSlma  V.  Brown,  46  Okla.  767.  149  Par.  876;  Goodwlo  v.  MnlM 
IBO  Pac,  680;  Miller  v.  Fryer.  35  Okla.  145.  IZS  Pac.  713;  Boir ' 
Nunn,  37  Okla.  389.  132  Pac.  12Si  Ohlahoma  Trust  Co.  v.  Stela. 
Okla.  756.  136  Pac.  74G. 
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hat  purchaser  as  against  the  world.  He  has  the 
d  of  title  that  the  acts  of  Congress  contemplate  he 
ave.  And  Congress  has  never  seen  fit  to  impose 
il)erty  statute  upon  these  restricted  lands.  Hence 
ot  apply.  But  a  purchaser  having  made  his  pur 
conformity  to  the  acts  of  Congress  and  the  regula- 
he  Department  of  the  Interior  takes  title  as  against 

V  Indian  Orphans'  Home  v.  McClendon,  166  Pac.  1101; 
Grayson,  166  Pac.  1077;  Nivens  v.  Adams,  170  Pac.  473; 
y.  Riddle,  171  Pac.  330;   Ash  ton  v.  Noble,  46  Okla.  29G, 
042. 
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Compilation  of  all  Federal  legislation  and  allot- 
ment agreements  affecting  the  allotment  of  th#  lands 
of  the  Five  Civilized  Tribes  from  March  1,  1889,  to 
date,  together  with  the  Arkaiisas  statutes  of  convey- 
ances, descent  and  distribution  and  dower,  and  the 
tribal  statutes  of  descent  and  distribution. 
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CHAPTER    XXXV. 

ACT  MARCH  1,  1889. 

Act  establishing  a  United  States  Court  in  the  Indian 
Tcnitoiy.     (25  Stat.  783.) 

to.     E^tablighing  United  States  Court. 

11.  Jurisdiction  of  United  States  Court. 

12.  Certain  Criminal  Laws  Not  Applicable  to  Indians. 

I  310.  Establishing  United  States  Court.— (Sec.  1.)  Be  it 
Beted  by  the  Senate  and  House  of  Representatives  of  the 
uted  States  of  America  in  Congress  assembled,  that  a 
kited  States  Court  is  hereby  established,  whose  jurisdic- 
Hi  shall  extend  over  the  Indian  Territory,  bounded  as  fol- 
■rs,  to-wit :  North  by  the  State  of  Kansas,  east  by  the  States 
Missouri  and  Arkansas,  south  by  the  State  of  Texas,  and 
est  by  the  State  of  Texas  and  the  Territory  of  New  Mex- 
D;  and  a  judge  shall  be  appointed  for  said  court  by  th<5 
resident  of  the  United  States,  by  and  with  the  advice  and 
msent  of  the  Senate,  who  shall  hold  his  office  for  a  term 
I  four  years,  and  until  his  successor  is  appointed  and  quali 
td^  and  receive  a  salary  of  three  thousand  five  hundred  dol- 
prs  per  annum,  to  be  paid  from  the  treasury  of  the  United 
lates  in  like  manner  as  the  salaries  of  judges  of  the  United 
lates  District  Courts. 

§  311.    Jurisdiction  of  United  States  Court.— (Sec.  6.) 
it  the  court  hereby  established  shall  have  jurisdiction  in 
civil  cases  between  citizens  of  the  United  States  who  are 
ddents  of  the  Indian  Territory,  or  between  citizens  of  the 
lited  States,  or  of  any  State  or  Territory  therein,  and  any 
m  or  person  or  persons  residing  or  found  in  the  Indian 
•itory,  and  when  the  value  of  the  thing  in  controversy 
damages  or  money  claimed  shall  amount  to  owe  VvuxvAx^A. 
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dollars  or  more.  Provided,  That  nothing  herein  eoni 
shall  be  so  construed  as  to  give  the  court  juriadictioi 
controversies  between  peraona  of  Indian  blood  only 
provided,  further,  that  all  laws  having  the  effect  to  p 
the  Cherokee,  Choctaw,  Creek,  Chickasaw  and  Sei 
Nations,  oi  either  of  them,  from  lawfully  enterini 
leases  or  contracts  for  mining  coal  for  a  period  not  e 
ing  ten  years,  are  hereby  repealed;  and  said  courl 
have  jurisdiction  over  all  controversies  arising  out  c 
mining  leases  or  contracts  and  of  all  questions  of  r 
rights  or  invasions  thereof  where  the  amount  involv 
ceeds  the  sum  of  one  hundred  dollars. 

§  312.    Certain  Oriminal   Laws   Not   AppUeaUe 

diana.— (Sec.  27.)  That  sections  five,  twenty-three,! 
four  and  twenty-five  of  this  Act  shall  not  be  so  cor 
as  to  apply  to  offenses  eoiiimitted  by  one  Indian  up 
person  or  property  of  another  Indian. 


CHAPTER    XXXVI. 

ACT  MAY  2,  1890. 

Act  to  provide  a  temporary  govenunent  for  the  Terri- 
tory of  Oklahoma,  to  eidarge  the  jurisdiction  of  the 
United  States  Courts  in  the  Indian  Territory,  and 
for  other  purposes.    (26  Stat.  81.) 

S  S13.    Jarifldlction  of  United  States  Courts. 

314.  Judicial  Divisions. 

315.  Venue. 

I     31$.  Jurisdiction  of  Indian  Tribunals. 

i     317.  Certain  Laws  of  Arkansas  Put  in  Force. 

!     318.  Attachments  and  Ehcecutlons. 

I     319.  Jurisdiction  of  Indian  Courts. 

320.  Making  Arkansas  Laws  Applicable, 

k     321.  Criminal  Laws. 

322.  Concurrent  Jurisdiction. 

323.  Jurisdiction   of  Controversies   Between    Citizens   and   Non- 
citizens. 

324.  lotteries. 

325.  Clerks  to  Issue  Marriage  Licenses — Ex-officio  Recorder. 

326.  Marriages  According  to  Indian  I^ws. 

327.  United  States  Commissioners. 

328.  Constables. 

329.  Preliminary  Examinations. 

330.  Ehctradition. 

331.  Appeals  and  Writs  of  Error. 

332.  Indians  May  Become  Citizens  of  the  United  States. 

§  313.  Jurisdiction  of  United  States  Court.— (Sea.  29.) 
That  all  that  part  of  the  United  States  which  is  l)oiinclecl 
•n  the  north  by  the  State  of  Kansas,  on  the  east  by  tho 
States  of  Arkansas  and  Missouri,  on  the  south  hy  the  Sta1»^ 
of  Texas,  and  on  the  west  and  north  l)y  the  Territory  of 
Oklahoma  as  defined  in  the  fir.st  section  of  this  Act,  shall. 
br  the  purpose  of  this  Act,  be  known  as  the  Indian  Terri- 
tory-; 
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And  the  jurisdiction  of  the  United  States  Cou 
lished  under  and  by  virtue  of  an  Aet  entitled  "A 
establish  a  United  States  Court  in  the  Indian  1 
and  for  other  purposes,"  approved  March  first, 
hundred  and  eighty-nine,  is  hereby  limited  to  a 
extend  only  over  the  Indian  Territory  as  definei 
section;  that  the  court  "established  by  said  Act 
addition  to  the  jurisdiction  conferred  thereon  by  ; 
have  and  exercise  within  the  limits  of  the  Indis 
tory  jurisdiction  in  all  civil  cases  in  the  Indian  1 
except  cases  over  which  the  tribal  courts  have  ■ 
jurisdiction ; 

And  in  all  cases  on  contracts  entered  into  by  ci 
any  tribe  or  nations  with  citizens  of  the  United  ! 
good  faith  and  for  valuable  consideration,  and  ir 
ance  with  the  laws  of  such  tribe  or  nation,  and  s 
tracts  shall  be  deemed  valid  and  enforced  hy  snci 
and  in  all  cases  over  which  jurisdiction  is  conf< 
this  Act  or  may  hereafter  be  conferred  by  Act  of  t 
and  the  provisions  of  this  Act  hereinafter  set  fo 
apply  to  said  Indian  Territory  only. 

§  314.  Judicial  Divisions.— (Sec.  30.)  That  for 
pose  of  holdiug  teniis  of  said  court,  said  Indian  ' 
is  hereby  divided  into  three  divisions,  to  be  know 
first,  second,  and  third  division. 

The  first  division  shall  consist  of  the  country 
by  the  Indian  tribes  in  the  Quapaw  Indian  Agencj 
that  part  of  the  ('herokee  country  east  of  the  nin 
meridian  and  all  of  the  Creek  country;  and  the  ] 
Iioldinff  said  court  therein  shall  be  at  Muskogee. 

The  second  division  shall  consist  of  the  Choctaw 
and  the  place  for  holding  said  court  shall  he  at  Si 
Alister. 

The   third   division   shall   consist   of  the   Chicka 
.Seminole   countries,  and  llie  place  for  holding  sa 
fherein  shnll  lie  at  Ardmove. 
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That  the  Attorney-General  of  the  United  States  may,  if 
n  his  judgment  it  shall  be  necessary,  appoint  an  assistant 
ttomey  for  said  court. 

And  the  clerk  of  said  court  shall  appoint  a  deputy  clerk 
I  each  of  said  divisions  in  which  said  clerk  does  not  hitn- 
?lf  reside  at  the  place  in  such  division  where  the  terms 
?  said  court  are  to  be  held.  Such  deputy  clerk  shall  keep 
ts  office  and  reside  at  the  place  appointed  for  holding  said 
iurt  in  the  division  of  such  residence,  and  shall  keep  the 
^cords  of  said  courts  for  such  division,  and  in  the  absence 
P  the  clerk  may  exercise  all  the  official  powers  of  the  clerk 
Mthin  the  division  for  which  he  is  appointed : 

Providedy  That  the  appointment  of  such  deputies  shall 
«  approved  by  said  United  States  Court  in  the  Indian  Ter- 
itory,  and  may  be  annulled  by  said  court  at  its  pleasure, 
nd  the  clerk  shall  be  responsible  for  the  official  acts  and 
leirligence  of  his  respective  duties. 

The  judge  of  said  court  shall  hold  at  least  two  terms  of 
t*id  court  each  year  in  each  of  the  divisions  aforesaid,  at 
Ktxch  regular  times  as  said  judge  shall  fix  and  determine, 
ind  shall  be  paid  his  actual  traveling  expenses  and  suh- 
wstence  while  attending  and  holding  court  at  places  other 
tkan  Muskogee. 

And  jurors  for  each  term  of  said  court,  in  each  division, 
*^all  be  selected  and  summoned  in  the  manner  provided 
^  said  Act,  three  jury  commissioners  to  be  selected  by 
'id  court  for  each  division,  who  shall  possess  all  the  quali- 
^tions  and  perform  in  said  division  all  the  duties  re- 
hired of  the  jury  commissioners  provided  for  in  said  Act. 

§  315.  Venue. — All  prosecutions  for  crimes  or  oflFenses 
^reafter  committed  in  said  Indian  Territory  shall  be  cog- 
zable  within  the  division  in  which  such  crime  or  offense 
.all  have  been  committed. 

And  all  civil  suits  shall  be  brought  in  the  division  in 
hich  the  defendant  or  defendants  reside  or  may  b^  io\x\\^\ 
It  if  there  be  two  or  more  defendants  res\d\\\^  \\\  (W^^v 
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ent  divisions,  the  action  may  be  brought  in  any  diri 
in  which  either  of  the  defendants  resides  or  may  be  fo 
And  all  cases  shall  be  tried  in  the  division  in  whiel 
process  is  returnable  as  herein  provided,  unless  said  j 
shall  direct  such  case  to  be  removed  to  one  of  the  i 
divisions: 

§  316.    Jurisdiction    of    Indian    Tribrmab. — Prov: 

however,  That  the  judicial  tribunals  of  the  Indian  Xs 
shall  retain  exclusive  jurisdiction  in  all  civil  and 
inal  cases  arising  in  the  country  in  which  members  o 
nation  by  nativity  or  by  adoption  shall  be  the  only  pa 
and  as  to  all  such  cases  the  laws  of  the  State  of  Ark 
extended  over  and  put  in  force  in  said  Indian  Territoi 
this  Act  shall  not  apply. 

§  317.  Certain  Laws  of  Arkansas  Fnt  in  Forca.— 
31.)  That  certain  {reneral  laws  of  the  State  of  Ark 
in  foice  at  the  close  of  the  session  of  the  general  asst 
of  that  Stale  of  eighteen  hundred  and  eighty-thre 
published  in  eighteen  hundred  and  eighty-four  in  thi 
unic  known  as  .\liiiisfield'.s  Digest  of  the  Statutes  of  i 
sas,  which  are  not  locally  inapplicable  or  in  conflict 
this  act  or  with  any  law  of  t'ongress,  relating  to  thi 
jeets  specially  mentioned  in  this  section,  are  hereb 
tended  over  and  put  in  force  in  the  Indian  Territory 
Congress  shall  otherwise  provide,  that  is  to  say,  the 
sions  (if  the  said  general  statutes  of  Arkansas  relat 
administration, 

Chapter  one,  and  the  United  States  Court  in  the 
Territory  herein  referied  to  shall  have  and  exerci 
powers  of  courts  iiF  probate  under  said  laws;  to 
administrators, 

Chapter  tw<i,  iiml  the  I'liited  States  mnrshnl  of  t 
diau  Territory  shall  perform  Ihe  duties  imposed  b, 
chapter  on  the  sheriffs  in  said  State; 

to  arrest  and  hu\\,  ewW,  cUav^^t  ^liNfttv. 
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^  assignment  for  benefit  of  creditors,  chapter  eight; 
^     attachments,  chapter  nine; 

>  attorneys  at  law,  chapter  eleven; 

>  bills  of  exchange  and  promissory  notes,  chapter  four- 

»   civil  rights,  chapter  eighteen ; 

>  common  and  statute  law  of  England,  chapter  tw^enty; 

>  contempts,  chapter  twenty -six ; 

»   municipal  corporations,  chapter  twenty-nine,  division 

■ 

9 

>  costs,  chapter  thirty; 

>  descents  and  distributions,  chapter  forty -nine; 

I  divorce,  chapter  fifty -two,  and  said  court  in  the  In- 

^  Territory   shall   exercise    the   powers   of   the   circuit 

rts  of  Arkansas  under  this  chapter ; 

^  dower,  chapter  fifty-two; 

^  evidence,  chapter  fifty-nine ; 

^  execution,  chapter  sixty; 

a  fees,  chapter  sixty -three ; 

D  forcible  entry  and  detainer,  chapter  sixty-seven ; 

D  frauds,  statute  of,  chapter  sixtj'-eight ; 

D  fugitives  from  justice,  chapter  sixty-nine ; 

H  gaming  contracts,  chapter  seventy ; 

•  guardians,  curators,  and  wards,  chapter  seventy-three, 

I  mid  court  in  the  Indian  Territory  shall  appoint  guar- 

ps  and  curators ; 

jB  habeas  corpus,  chapter  seventy-four ; 

p  injunction,  chapter  eighty-one ; 

3i  insane    persons    and    drunkards,  chapter    eighty-two, 

isaid  court  in  the  Indian  Territory  shall  exercise  the 

f^ts  of  the  probate  courts  of  Arkansas  under  this  chap- 

'joint    and   several  obligations  and   contracts,   chjiptci 
ty-seven ; 

judgments  and  decrees,  chapter  eighty-eight ; 

judgments  summary,   chapter  eighty-nine; 

jury,  chapter  ninety; 
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to  landlord  and  tenant,  chapter  ninety-two; 

to  legal    notices    and    advertisements,    chapter    nimiC^ 
four ; 

to  liens,  chapter  ninety-six; 

to  limitations,  chapter  ninety -seven ; 

to  mandamus  and  prohibition,  chapter  one  hundred; 

to  marriage  contracts,  chapter  one  hundred  and  two;  ., 

to  marriages,  chapter  one  hundred  and  three; 

to  married  women,  chapter  one  hundred  and  four; 

to  money  and  interest,  chapter  one  hundred  and  nina;^ 

to  mortgages,  chapter  one  hundred  and  ten; 

to  notaries  public,  chapter  one  hundred  and  eleven, 
said  court  in  the  Indian  Territory  shall  appoint  not 
public  under  this  chapter; 

to  partition  and  sale  of  lands,  chapter  one  hundred 
fifteen ; 

to  pleadings  and  practice,  chapter  one  hundred  and 
teen ; 

to  recorders,  chapter  one  hundred  and  twenty-six; 

to  replevin,  chapter  one  hundred  and  twenty-eight; 

to  venue,    change    of,    chapter    one    hundred    and 
three ; 

and  to  wills  and  testaments,  chapter  one  hundred 
fifty  five; 

and   wherever   in   said    laws   of  Arkansas   the   courtlj 
record  of  said  State  are  mentioned  the  said  court  in 
Indian  Territory  shall  be  substituted  therefor; 

and  wherever  the  clerks  of  said  courts  are  mentioiM 
said  laws  the  clerk  of  said  court  in  the  Indian  Ten 
jind  his  deputies,   respectively,  shall   be  substituted 
for; 

and  whcrcv(M-  the  sherifT  of  the  county  is  mention! 
said  laws  the  United  States  marshal  of  the  Indian 
tory  shall  be  substituted  therefor,  for  the  purpose,  in 
of  \\w  cases  mentioned,  of  making  said  laws  of  Arl 
applicable  to  the   Indian  Territory. 
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§  318.  Attachments  and  Executions. — ^That  no  attach- 
lent  shall  issue  against  improvements  on  real  estate  while 
ic  title  to  the  land  is  vested  in  any  Indian  nation,  except 
here  such  improvements  have  been  made  by  persons,  com- 
a.nies,  or  corporations  operating  coal  or  other  mines,  rail- 
>ads,  or  other  industries  under  lease  or  permission  of  law 
f  an  Indian  national  council,  or  charter,  or  law  of  tlie 
nited  States. 

That  executions  upon  judgments  obtained  in  any  other 
lan  Indian  courts  shall  not  be  vaild  for  the  sale  or  con- 
eyance  of  title  to  improvements,  made  upon  lands  owned 
y  an  Indian  nation,  except  in  the  eases  wherein  attach- 
lents  are  provided  for. 

Upon  a  return  of  nulla  bona,  upon  an  execution  upon  any 
kidgment  against  an  adopted  citizen  of  any. Indian  tribe, 
r  again  any  person  residing  in  the  Indian  country  and  not 

citizen  thereof,  if  the  judgment  debtor  shall  be  the  owner 
i  any  improvements  upon  real  estate  within  the  Indian 
territory  in  excess  of  one  hundred  and  sixty  acres  occupied 
••  a  homestead,  such  improvements  may  be  subjected  to 
le  payment  of  such  judgment  by  a  decree  of  the  court  in 
'iich  such  judgment  was  rendered.  Proceedings  to  sub- 
^t  such  property  to  the  payment  of  judgments  may  be  l)y 
^tition,  of  which  the  judgment  del)tor  shall  have  notice 

in  the  original  suit.  If  on  the  hearing  the  court  shall  be 
fjsfied  from  the  evidence  that  the  judgment  debtor  is  th(^ 
Her  of  improvements  on  real  estate,  subject  to  the  pay- 
tit  of  said  judgment,  the  court  may  order  the  same  sold, 
1  the  proceeds,  or  so  much  thereof  as  may  ])e  necessary  to 
isfy  said  judgment  and  costs,  applied  to  the  payment  of 
li  judgment;  or  if  the  improvement  is  of  sufficient  rentnl 
ue  to  discharge  the  judgment  within  a  reasonal)]e  time 
t  court  may  appoint  a  receiver,  who  shall  take  charge  of 
ih  property  and  apply  the  rental  receipts  thereof  to  the 
rment  of  such  judgment,  under  such  regulations  as  the 
irt   may  prescribe.     If  undei*  such  proceediuv^s  awy  \w\- 
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provement  is  sold  only  citizens  of  the  tribe  in  vhidi  Mi 
property  is  situate  may  become  the  purchaser  thereol 

§  319.  Jurisdiction  of  Indian  Ooorts.— The  Constitutii 
of  the  United  States  and  all  general  laws  of  the  Unit* 
Htates  which  prohibit  crimes  and  misdemeanors  in  u 
place  within  the  sole  and  exclusive  jurisdiction  of  tk 
ITnited  States,  except  in  the  District  of  Columbia,  and  i 
laws  relating  to  national  banhing  associations  shall  hit 
the  same  force  and  effect  in  the  Indian  Territory  at  di 
M'bere  in  the  United  States; 

But  nothing  in  this  act  shall  be  so  construed  as  to  d 
prive  any  of  the  courts  of  the  civilized  nations  of  (id 
sive  jnri^diction  over  all  cases  arising  wherein  menbt 
of  said  nations,  whether  by  treaty,  blood,  or  adoption,  t 
the  sole  parties,  nor  so  as  to  interfere  with  the  right  « 
power  of  said  civilized  nations  to  punish  said  niembrrefi 
violation  of  the  statutes  and  laws  enacted  by  their  natiw 
councils  where  such  laws  arc  not  contrary  to  the  trMti 
and  laws  of  the  United  States. 

§  320.  Making  Arkansas  Laws  Applicable. — (Sw.  ^ 
That  the  word  "county,"  as  used  in  any  of  the  !»>«* 
Arkansas  which  are  put  in  force  in  the  Indian  Territoryll 
the  prnvlMiotis  of  this  act,  shall  be  construed  to  enilw* 
the  territory  within  the  limits  of  a  judicial  division  in*l 
Indian  Territory;  and  whenever  in  said  laws  of  ArkuN 
the  word  "county"  is  used,  the  words  "judicial  diviiics; 
limy  be  suli.stituled  therefor,  in  said  Indian  Territ«r>',  h 
the  purposes  of  this  act. 

And  whenever  in  .said  laws  of  Arkansas  the  *•! 
"Klale,"  or  the  wonls  "State  of  Arkansas"  are  used,i 
word  "Terrilury,"  or  the  words  "Indian  Territorj',"  ■ 
lie  substituted  therefor,  for  the  purposes  of  this  act.  ■ 
for  the  puri)ose  of  uiakiug  said  laws  of  Arkansas  applit^ 
to  the  .said  Indian  Territory; 

But   all    prosecuti<ins  therein   .shall   run   in   the  name 
the  "  ['nited  States." 
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§  321.  Criminal  Laws. — (Sec.  33.)  That  the  provisions 
chapter  forty-five  of  the  said  general  laws  of  Arkansas, 
titled  "Criminal  law,"  except  as  to  the  crimes  and  mis- 
meanor  mentioned  in  the  provisos  to  this  section,  and  the 
ovisions  of  chapter  forty-six  of  said  general  laws  of  Ar- 
ansas, entitled  "Criminal  Procedure,"  as  far  as  they  are 
iplicable,  are  hereby  extended  over  and  put  in  force  in 
€  Indian  Territory,  and  jurisdiction  to  enforce  said  pro- 
sions  is  hereby  conferred  upon  the  United  States  court 
lerein : 

Provided,  That  in  all  cases  where  the  laws  of  the  United 
tates  and  the  said  criming  laws  of  Arkansas  have  pro- 
ided  for  the  punishment  of  the  same  offenses  the  laws 
[  the  United  States  shall  govern  as  to  such  offenses : 

§  322.    Ooncnrrent  Jurisdiction. — ^And  provided  further, 

Tiat  the  United  States  circuit  and  district  courts,  respect- 
'dy,  for  the  western  district  of  Arkansas  and  the  eastern 
Strict  of  Texas,  respectively,  shall  continue  to  exercise 
delusive  jurisdiction  as  now  provided  by  law  in  the  In- 
^n  Territor}-  as  defined  in  this  act,  in  their  respective  dis- 

• 

'cts  as  heretofore  established,  over  all  crimes  and  misde- 
Panors  against  the  laws  of  the  United  States  applicable 
the  said  Territory,  which  are  punishable  by  said  laws  of 
^  United  States  by  death  or  by  imprisonment  at  hard 
^r,  except  as  otherwise  provided  in  the  following  sec- 
tis  of  this  act. 

(Sec.  34.)  That  original  jurisdiction  is  hereby  conferred 
on  th^  United  States  court  in  the  Indian  Territory  to 
force  the  provisions  of  title  twenty-eight,  chapters  three 
d  four,  of  the  Revised  Statutes  of  the  United  States  in 
d  Territory,  except  the  offenses  defined  and  embraced 
sections  twenty-one  hundred  and  forty-two  and  twenty- 
B  hundred  and  forty-three: 

Provided,  That  as  to  the  violations  of  the  provisions  of 
tion    twenty-one  hundred   and   thirty-mue   oi  ^?y\^  ^^ 
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vised  Statutes,  the  jurisdiction  of  said  court  in  the  I 
Territory  shall   be   poiieurrent  with   the  jurisdiption  tK 
eised  in  the  enfoieement  of  such  provisions  by  the  UnittJ 
States  courts  for  the  western  district  of  Arkansas  and  tti 
eastern  district  of  Texas : 

Provided,  That  ail  violations  of  said  chapters  three  in 
four,  prior  to  the  passage  of  this  act,  shall  be  prosecuted, 
in  the  said  United  States  courts,  respectively,  the  same  m 
if  this  act  had  not  been  passed. 

(See.  ;i5.)  That  exclusive  original  jurisdiction  is  henlf 
conferred  upon  the  United  States  court  in  the  Indian  Tl 
ritory  to  enforce  the  provisions  of  chapter  four,  title  a 
enty,  of  the  Revised  Statutes  of  the  United  States  entifl 
"(.'rimes  a^rninst  justice,"  in  all  cnses  where  the  crini 
mentioned  therein  arc  counnilted  in  any  judicial  pro««d 
ing  in  the  Indian  Territory  and  where  such  crimes  afferl  * 
impede  the  enforcciiicnl  of  the  laws  in  the  courts  «ub 
lished  in  said  Territory: 

Provided,  TKhI  all  violntions  of  the  provisions  of 
chapter  prioi'  to  the  passn(?e  of  this  act  shall  be  proHe«i 
in  the  United  States  courts  for  the  western  district  il 
Arkansas  and  the  eastern  district  of  Texas,  respective!;; 
the  .Slime  an  if  lliis  act  had  not  been  passed. 

§  :12:1.  Jurisdiction  of  Controversies  Between  CitiM 
and  Non-citizens. —  iSi>c.   liii.  i     That  jurisdiction   is  h«tl| 

conferred  upon  ilic  I'liileti  States  court  in  the  Indian  Til 
iversies  arisiiijf  between  members  I 
r  nation  of  Indians  and  the  meral 
rihcs  itv  nations  in  the  Indian  Ten! 
«]•  member  of  one  tribe  or  n»t«l 
(ifToise  or  crime  against  the  pens 
■u  iir  iiiPinher  of  another  tribe 
111  Ihc  siinic  punishment  in  the  h 
iimld  he  ii'  both  parties  were  eiti 
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ny  member  or  citizen  of  any  Indian  tribe  or  nation 
ndian  Territory  shall  have  the  ri^ht  to  invoke  the 
lid  court  therein  for  the  protection  of  his  person  or 
'  as  agliiiist  any  person  not  a  member  of  the  same 
nation,  as  though  he  were  a  citizen  of  the  United 


Lottery. — (Sec.  37.)  That  if  any  person  shall, 
ndian  Territory,  open,  carry  on,  proiiiote,  make  or 
lublicly  or  privately,  any  lottery,  or  scheme  of 
rf  any  kind  or  description,  by  whatever  name,  style 
the  same  may  be  denominated  or  known,  or  shall, 
['erritory,  vend,  sell,  barter  or  dispose  of  any  lottery 

•  tickets,  oixier  or  orders,  device  or  devices,  of  any 
p,  or  representing  any  number  of  shares  or  any  in- 

any  lottery  or  scheme  of  chance,  or  shall  open  or 

as  owner  or  otherwise  any  lottery  or  scheme  of 

n  said  Territory,  or  shall  be  in  any  wise  concerned 

ottery  or  scheme  of  chance,  by  acting  as  owner  or 

said  Territory,  for  or  on  behalf  of  any  lottery  or 

)f  chance,  to  be  drawn,  paid  or  carried  on,  either 

•  within  said  Territory. 

such  person  shall  be  deemed  guilty  of  a  misde- 
and,  on  conviction  thereof,  shall  be  fined  for  the 
use,  not  exceeding  five  hundred  dollars,  and  for  the 
►ffense  shall,  on  conviction,  be  fined  not  less  than 
Jred  dollars  and  not  exceeding  Rye  thousand,  and 
be  imprisoned,  in  the  discretion  of  the  court,  not 
g  one  year. 

Lirisdiction  to  enforce  the  provisions  of  this  sectioi> 
v  conferred  upon  the  United  States  court  in  said 
Territory,  and  all  persons  therein,  including  In- 
d  members  and  citizens  of  Indian  tribes  and  \u\- 
all  be  subject  to  its  provisions  and  penalties. 

Clerks  to  Issue  Marriage  Licenses — Ex-offlcio 
•s. — (Sec.   38.)     The   clerk   and   deputy    c\^vk^   cyi 
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said  United  Stales  cmirt  shall  have  the  power  within 
respective  divisions  to  issue  marriaKe  licenses  or  e 
cates  and  to  solemnize  marriages.  They  shall  keep  Mil 
of  all  niarriaKe  licenses  or  certificatea  issued. by  them,i 
a  record  book  in  which  shall  be  recorded  all  licenses  on 
tifientes  after  the  marriage'  has  been  solemnized,  snd 
persons  authorized  by  law  to  solemnize  marriages  ghiU 
turn  the  license  or  certificate,  after  executing  the 
the  clerk  or  deputy  clerk  who  ia«ued  it,  together  with 
i-etum  thereon. 

They  shall  also  he  ox-offieio  reeorders  within  their  I 
speetivc  divisions,  and  as  such  they  shall  perform  i 
duties  as  are  ref|uired  of  recorders  of  deeds  under  the 
laws  of  Arkansns,  and  receive  the  fees  and  compeiMH 
therefor  which  arc  provided  in  said  laws  of  Arkansas  I 
like  service. 


§  32ti.  Marriage  According  to  Indian  Laws. — ProriN 
That  all  niarriatres  heietofore  contracted  under  the  la*i< 
tribal  customs  of  any  Indian  nation  now  located  in  theh 
dian  Territory  are  hereby  declared  valid,  and  the  mwii 
such  marriages  shall  be  deemed  legitimate  and  entitWI 
nil  inheritances  of  propei-ty  or  other  rights,  the  same  all 
the  cii-se  of  the  issue  of  other  forms  of  lawful  marriage  J 

Provided  further,   That   said   chapter   one   hundred  il 

throe  it(  said  laws  of  Arkansas  shall  not  be  eonstmfdl 
as  to  interfere  with  the  operation  of  the  laws  goverm 
niiiniafie  enacted  by  any  of  the  civilized  tribes,  nortocfl 
fer  any  atilhority  ii])on  any  officer  of  said  court  to  unilll 
ciliwn  (if  the  United  States  in  marriage  with  a  memb«rl 
any  nf  the  civilised  nations  until  the  preliminaries  to  «( 
marriage  shall  have  been  first  arranged  according  to  tl 
laws  nf  the  nation  of  which  said  Indian  person  is  a  md 
he.r ; 

And  provided  further,  That  where  such  marriage  iii 

ijiiiivii  liy  law  ol!  an  AwVmu  w,\\\w.  \ft  \w  Qf  record,  the  « 
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icate  of  snch  marriage  nhsll  be  sent  for  record  to  the 
oper  oflScer,  ss  provided  in  siieh  law  enacted  by  the  In- 
Bii  nation. 

«  327.  United  States  Gommisslonen.— (Sec.  89.)  That 
e  United  States  court  in  the  Indian  Territory  shall  have 
I  the  powers  of  the  United  States  circuit  courts  or  circuit 
art  jnd^s  to  appoint  commiasioners  within  said  Indian 
'iritory,  who  shall  be  learned  in  the  law,  and  shall  be 
lown  as  United  States  commissioners;  but  not  exceeding 
ree  commissioners  shall  be  appointed  for  any  one  divi- 
m,  and  snch  conunissiouers  when  appointed  shall  have, 
tthin  the  district  to  be  designated  in  the  order  appoint- 
f  them,  all  the  powers  of  commissioners  of  circuit  courts 
'  the  United  States. 

They  shall  be  ex-officio  notaries  public,  and  shall  have 
Bwer  to  solemnize  marriages. 

The  provisions  of  chapter  ninety-one  of  the  said  laws  of 
Arkansas,  regulating  the  jurisdiction  and  procedure  be- 
>fe  justices  of  the  peace,  are  hereby  extended  over  the 
idian  Territory ; 

And  said  commissioners  shall  exercise  all  the  powers 
iferred  by  the  laws  of  Arkansas  upon  justices  of  the 
Bee  within  their  districts;  but  they  shall  have  no  juris- 
tion  to  try  any  cause  where  the  value  of  the  thin^  or 
amount  in  controversy  exceeds  one  hundred  dollars. 
Ippeals  may  be  taken  from  the  final  judgment  of  said 
nmiitsioners  to  the  United  States  court  in  said  Indinti 
■ritory  in  all  cases  and  in  the  same  manner  that  appeals 
r  be  taken  from  the  final  judgments  of  justices  of  the 
ce  under  the  provisions  of  said  chapter  ninety-one. 

328.  Constablet. — The  said  court  may  appoint  a  con- 
ile  for  each  of  the  commissioner's  districts  de-siRnated 
the  court,  and  the  constable  so  appointed  shall  perform 
the  duties  required  of  eonslables  under  tYie  v^'^^'^^'^'^^^'^ 
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of  chapter  tweuty-four  and  other  laws  oi  the  SU 
Arkansas. 

Each  commissioner  and  constable  shall  execute  t 
United  States,  for  the  security  of  the  public,  a  goo( 
sufficient  bond,  in  the  sum  of  five  IhoUtand  dollars, 
approved  by  the  judge  appointing  him,  conditioned 
he  will  faithfully  discharge  the  duties  of  hia  office  ai 
count  for  all  moneys  coming  into  his  hands,  and  he 
take  an  oath  to  support  the  Constitution  of  the  I 
States  and  to  faithfully  perform  the  diltiea  reqiiir 
him. 

The  appointnients  of  United  States  eommissioiie 
said  court  held  at  Muskogee,  in  the  Indian  Territcfr^', 
tofore  mnde,  and  all  acts  in  pursuance  of  law  and  in 
faith  performed  by  them,  are  hereby  ratified  and  valii 

(See.  40.)  That  persons  charged  with  any  offer 
crime  in  the  Indian  Territory  and  for  whose  arrest  n 
rant  has  been  istined,  may  be  arrested  by  the  United  '■ 
marshal  or  any  of  his  deputies,  wherever  found  in  sai( 
ritory,  but  in  all  cases  the  accused  shall  be  taken,  fo 
liminary  examination,  before  the  commissioner  in  the 
oial  division  whose  office  or  place  of  business  is  nean 
the  route  usually  traveled  to  the  place  where  the  offei 
crime  was  coniTiiitted;  but  this  section  shall  apply  m 
crimes  or  offenses  over  which  the  courts  located  in  ll 
dinn  Territory  have  jurisdiction. 

§  :}29.  Preliminary  Examinations. — Provided,  that 
cases  where  persons  have  boon  brought  before  a  I 
States  eiiiiimissioncr  in  the  Indian  Territory  for  prelim 
examination,  oharKed  with  the  conmiission  of  any 
therein,  and  where  it  appears  from  the  evidence  t 
crime  has  been  committed,  and  that  there  is  probable 
to  believe  the  accused  Ruilty  thereof,  but  that  the  cr- 
one over  which  the  courts  in  the  Indian  Territory  ha 
jnri.sdietion,  the  accused  shall  not,  on  that  account,  t 
ohnrfTcd,  but  the  case  !i,\\ft\\  \ie  \i':w'ftt4K4.  ^Ith  aa  pn 
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in  ten  hundred  and  fourteen  of  the  Revised  Statutes 
Jnited  States. 

.  ExtTBdition.— (Sec.  41.)  That  the  judge  6f  the 
States  court  in  the  Indian  Territory  shall  have  the 
)wer  to  extradite  persons  who  have  taken  refuge  in 
ian  Territory,  charfted  with  crimes  in  the  States  or 
erritories  of  the  United  States,  that  may  now  be  ex- 
by  the  governor  of  Arkansas  in  that  State,  and  he 
ue  requisitions  upon  governors  of  States  and  other 
-ies  for  persons  who  have  committed  ofFenses  in  the 
Territory,  and  who  have  taken  refuge  in  such  States 
itories. 

.  Appeals  and  Writs  of  Error.— (Sec.  42.)  That 
and  writs  of  error  may  be  taken  and  prosecuted 
e  decisions  of  the  United  States  court  in  the  Indian 
■y  to  the  Supreme  Court  of  the  United  States  in  the 
anner  and  under  the  same  regulations  as  from  the 
jourts  of  the  United  States,  except  as  otherwise  pro- 
1  this  aet. 

.  Indians  May  Become  Gitixens  of  the  United 
-(Sec.  43.)  That  any  member  of  any  Indian  tribe 
n  residing  in  the  Indian  Territory  may  apply  to  the 
States  court  therein  to  become  a  citizen  of  the 
States,  and  such  court  shall  have  jurisdiction  there- 
shall  hear  and  determine  such  application  as  pro- 
the  statutes  of  the  United  States, 
the  Confederated  Peoria  Indians  residing  in  the 
Indian  Agency,  who  have  heretofore  or  who  may 
r  accept  their  land  in  severally  under  any  of  the 
it  laws  of  the  United  States,  shall  be  deemed  to  be, 
hereby,  declared  to  be  citizens  of  the  United  States 
d  after  the  selection  of  their  allotments,  and  en- 
all  the  rights,  privileges,  and  benefits  as  such,  and 
are  hereby  declared  irom  that  time  to  have  \ifte\\ 
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and  to  be  the  legal  guardians  of  their  minora 
out  process  of  court: 

Provided,  That  the  Indians  who  become  ct&eos  < 
United  States  under  the  provisions  of  this  aet'  do  no 
feit  or  lose  any  rights  or  privileges  they  enjoy  or  t 
titled  to  aa  members  of  the  tribe  or  nation  to  which  th 
long. 

Approved,  May  2,  1890.. 


^ 
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>  ACT  MARCH  3,  1893. 


(kapt. 


209.— An  Act  making  appropriations  for  current 
and  contingent  expenses  and  fulfilling  treaty  stipu- 
lations with  Indian  tribes,  for  fiscal  year  ending 
June  thirtieth,  eighteen  hundred  and  ninety-four. 

(27  Stat.  612.) 

I  333.  Conient  of  United  States  to  Allotment. 

334.  CommlBflion  to  Five  Civilized  Tribes. 

335l  Duties  of  Commission. 

33«.  Sovereignty  of  United  States  Not  Waived. 

§  333.    Consent  of  United  States  to  Allotment.— (See. 

15.)  The  consent  of  the  United  States  is  hereby  given  to 
Ike  allotment  of  lands  in  severalty  not  exceeding  one  hun- 
dred and  sixty  acres  to  any  one  individual  within  the 
fimits  of  the  country  occupied  by  the  Cherokees,  Creeks, 
Choctaws,  rhickasaws,  and  Seniinoles;  and  upon  such  al- 
lotnients  the  individuals  to  whom  the  same  may  be  allotted 
khall  be  deemed  to  be  in  all  respects  citizens  of  the  United 
Btates.  And  the  sum  of  twenty-five  thousand  dollars,  or 
io  much  thereof  as  may  be  necessary,  is  hereby  appro- 
priated to  pay  for  the  survey  of  any  such  lands  as  may  l)c 
ftDutted  by  any  of  said  tribes  of  Indians  to  individual  mem- 
bers of  said  tribes;  and  upon  the  allotment  of  the  lands 
beld  by  said  tribes  respectively  the  reversionary  interests 
if  the  United  States  therein  shall  be  relinciuished  and  shall 

§  :^34.  Commission  to  Five  Civilized  Tribes.— (See.  !().) 
Phe  President  shall  nominate  and,  by  and  with  the  advice 
md    consent   of  the  Senate,  shall   appoint   three   coumus- 


§  334  LAKDS  OF  THE  PIVE  CIVILIZED  TRIBES. 

sioners  to  enter  into  negotiations  with  the  Cberoln 
tion,  the  Choctaw  \ation,  the  Chickasaw  Nation,  the 
kogee  (or  Creeli)  Nation;  the  Seminole  Nation,  ft 
purpose  of  the  extiugaishnient  of  the  national  or 
title  to  any  lands  within  that  Territory  now  held  b 
and  all  of  such  nations  or  tribes,  either  by  cession  ' 
same  or  some  part  thereof  to  the  United  States,  or  I 
allotment  and  division  of  the  same  in  aeveralty  atdoi 
Indians  of  such  nations  or  tribes,  respectively,  Ss'  n 
entitled  to  the  same,  or  by  such  other  method  as  in 
agreed  upon  between  the  several  nations  and  tribe* 
said,  or  each  of  them,  with  the  United  States,  with  t 
to  such  ail  adjustment,  upon  the  basis  of  justice  and  e 
as  may,  with  the  consent  of  such  nations  or  tribefl  • 
dians,  so  far  as  may  be  necessary,  be  requisite  and  so 
to  enable  the  ultimate  creation  of  a  State  or  States  i 
Union  which  shall  embrace  the  lands  within  said  I 
Territory. 

The  eoiiiniissioners  so  appointed  shall  each  receive 
ary,  to  be  paid  during  such  time  as  they  may  be  an 
employed,  under  direction  of  the  President,  in  the  i 
f njoined  by  this  act,  at  the  rate  of  five  thousand  d 
per  annum,  and  .shall  also  be  paid  their  reasonablt 
pr»i)er  expenses  incurred  in  prosecution  of  the  obje> 
IhJs  act,  upon  accounts  therefor  to  be  rendered  to  ai 
lowed  by  the  Secretary  of  the  Interior , from  time  to 
That  such  coiimii.ssioners  shall  have  power  to  employ 
retnry,  a  steTuiftrapher,  and  such  interpreter  or  interp 
as  may  lie  found  ncces.sary  to  the  performance  of  the 
ties,  and  by  order  to  fix  their  compensation,  which  ah 
paid,  upon  the  approval  of  the  Secretary  of  the  Inl 
from  time  to  time,  with  their  reasonable  and  necessai 
iwnses,  upon  accounts  to  be  rendered  as  aforesaid 
may  also  employ,  in  like  luanner  and  with  the  like  app 
a  surveyor  or  other  assistant  or  agent,  which  they 
certify  in  writiiiK  to  he  necessary  to  the  perfornian 
liny  part  of  their  i\\it\es. 
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§  335.     Duties     of     CommiBsiond — Such     commissioners 
ihall,  under  such  reflations  and  directions  as  shall  be  pre- 
leribed  by  the  President,  through  the  Secretary  of  the  In- 
terior, enter  upon  negotiation  with  the  several  nations,  of 
Indians  as  aforesaid  in  the  Indian  Territory,  and  shall  en- 
deavor to  procure,  first,  such  allotment  of  lands  in  severalty 
to  the  Indians  belonging  to  each  such  nation,  tribe,  or  band, 
respectively,  as  may  be  agreed  upon  as  just  and  proper  to 
provide  for  each  such  Indian  a  sufficient  quantity  of  land 
for  his  or  her  needs,  in  such  equal  distribution  and  appor- 
tionment as  may  be  found  just  and  suited  to  the  circum- 
stances;  for  which  purpose,  after  the  terms  of  such  an 
agreement  shall  have  been  arrived  at,  the  said  commission- 
ers shall  cause  the  lands  of  any  such  nation  or  tribe  or 
hand  to  be  surveyed  and  the  proper  allotment  to  be  desij?- 
nated :  and,  secondly,  to  procure  the  cession,  for  such  price 
and  upon  such  terms  as  shall  be  agreed  upon,  of  any  lands 
not  found   necessary  to   be  so  allotted  or  divided,  to  the 
United  States;  and  to  make  proper  agreements  for  the  in- 
vestment or  holding  by  the  United  States  of  such  moneys  as 
may  be  paid  or  agreed  to  be  paid  to  such  nation  or  tribes 
or  hands,  or  to  any  of  the  Indians  thereof,  for  the  extin- 
guishment of  their therein.     But  said  connnission- 

ers  shall,  however,  have  power  to  negotiate  any  and  all 
Kuch  agreements  as,  in  view  of  all  the  circunistances  af- 
fecting the  subject,  shall  be  found  rerjuisite  and  suitable  to 
such  an  arrangement  of  the  rights  and  interests  and  af 
fairs  of  such  nations,  tribes,  bands,  or  Indians,  or  any  of 
Iheni,  to  enable  the  ultimate  creation  of  a  Territory  of  the 
United  States  with  a  view  to  the  admission  of  the  same  as 
a  State  in  the  Union. 

The  commissioners  shall  at  any  time,  or  from  time  to 
time,  report  to  the  Secretary  of  the  Interior  theii-  transae- 
tions  and  the  progress  of  their  negotiations,  and  shall  at 
any  time,  or  from  time  to  time,  if  separate  a*i:reements  slial! 
be  made  by  them  with  any  nation,  tribe  or  hand,  in  ])ur- 
suance  of  the  authority  hereby  conferred,  report  \\w  s^\\\^ 
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to  the   Secretary   of  the   Interior  for  aubmisBion   to  Con- 
gress for  its  consideration  and  ratification. 

For  the  purposes  aforesaid  there  is  hereby  appropriated, 
out  of  any  money  in  the  Treasury  of  the  United  States,  tin 
sum  of  fifty  thousand  dollars,  to  be  i  in  mediately  availablt. 

§  336.  Sovereignty  of  the  United  States  Not  Waind.- 
Xeither  the  provisions  of  this  seetiou  nor  the  negotiation 
or  agreements  whieh  may  be  had  or  made  thereunder  stiiU 
be  held  in  any  ivay  to  waive  or  impair  any  right  of  sovti- 
eignty  which  the  Government  of  the  United  States  haa 
or  respecting  said  Indian  Territory  or  the  people  thereof, 
or  any  other  right  of  the  Government  relating  to  said  Tw- 
ritory,  its  lands,  or  the  people  thereof. 

Approved,  Mtireh  3,  1803. 


CHAPTER    XXXVIII. 

ACT  MARCH  1, 

|rt.  145. — Ac  Act  to  provide  for  the  appointment  of  ad- 
ditional judgres  of  the  United  States  Court  in  the 
Indian  Territory,  and  for  other  purposes.  (2R 
Slat.  693.) 

'1 137.  Three  Judlclml  DIrlalona  Created. 

'  tSI.  Additional  Judges  AHioInted. 

13*.  Venue. 

140.  Jurisdiction  of  United  States  Courti. 

341.  No  Prior  Acts  Repealed. 

§  337.  Tluree  Judicial  Divisions  Created. — That  the  terri- 
tory known  as  the  Indian  Territory,  now  within  the  jurisdic- 
tion of  the  United  States  court  in  said  Territory,  is  herehy 
divided  into  three  judicial  districts,  to  be  known  as  the 
northern,  central,  and  southern  districts. 

and  at  least  two  terms  of  the  United  States  court  in  tho 
btdian  Territory  shall  he  held  each  year  at  each  pluoe  of 
boldine  court  in  each  district  at  such  regular  times  as  the 
judge  for  such  district  shall  fix  and  determine. 

The  northern  district  shall  consist  of  all  the  Creek  coun- 
try, all  of  the  Seminole  country,  all  of  the  Cherokee  country, 
■D  of  the  country  occupied  by  the  Indian  tribes  in  the  Qua- 
taiw  Indian  Agency,  and  the  town  site  of  the  Miami  Town- 
rite  Company,  and  the  places  of  holding  courts  in  said  dis- 
bict  shall  be  at  Vinita,  Miami,  Tahlequah,  and  Muscogee. 

The  central  district  shall  consist  of  all  the  Choctaw  eoun- 
tty,  and  the  places  of  holding  courts  in  said  district  shall  be 
■t  South  McAlister,  Atoka,  Antlers,  and  Cameron. 

The  southern  district  shall  consist  of  all  the  Chickasaw 
Bountry,  and  the  places  of  holding  courts  in  said  district 
Aall  be  at  Ardniore,  Purcell,  Pauls  Valley,  Ryan,  and  Chlck- 
krita. 
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§  338.  Additional  Judges  Appointed.— (Sec.  2.)  fk 
there  shall  be  appointed  by  the  President,  by  and  witkl 
advice  and  consent  of  the  Senate,  two  additional  jndga 
the  United  States  court  in  said  Indian  Territory,  who  di 
hold  their  respective  offices  for  the  term  of  four  yean  ftl 
the  date  of  their  appointment,  unless  sooner  remon4: 
provided  by  law,  one  of  whom  shall  be  the  judge  of  t 
northern  district  and  the  other  shall  be  the  judge  of  i 
southern  district ;  and  the  judge  of  the  United  States 
now  in  office  shall,  from  and  after  said  appointment^ 
the  judge  of  the  central  district,  and  shall  hold  hii  li 
for  the  term  for  which  he  was  appointed,  and  during 
period  of  their  service  said  judges  shall  reside  in  the  jl 
cial  districts  for  which  they  are  appointed ;  and  said  ja4 
of  the  northern  and  southern  districts  shall  each  take 
oath  of  office  required  by  law  to  be  taken  by  the  judgn 
the  district  courts  of  the  United  States. 

§  33i).  Venue.— (Sec.  7.)  That  all  prosecution* 
crimes  or  offenses  of  which  the  United  States  court  in ' 
Indian  Territoroy  shall  have  jurisdiction,  shall  be  hidwi 
in  the  di.stiict  in  which  said  offense  shall  have  been 
ted,  and  in  the  court  nearest  or  most  convenient  to  tW 
cality  where  it  is  committed,  to  be  determined  by  the  jd 
on  motion  to  transfer  the  trial  of  the  case  from  om« 
to  another. 

All  civil  suits  shall  be  brought  in  the  district  in  *l 
the  defendant  or  defendants  reside  or  may  be  found; 
if  there  are  two  or  more  defendants  residing  in  diih 
distriots  the  actitm  may  be  brought  in  any  district  in*i 
cither  of  the  defendants  may  reside  or  be  found;  and 
lesident,  in  the  court  nearest  to  hia  residence. 

All  cn-ses  shall  he  tried  in  the  court  to  which  the  pM 
is  returnable,  unless  a  change  of  venue  ia  allowed,  inwl 
case  the  court  shall  change  the  venue  to  the  nearest  |l 
of  holding  court,  w\\\\«v  ttift  district,  and  any  civil 

322 


ACT  MARCH  1,  1895.  §  341 

may  he  removed  to  another  district  for  trial  if  the  court 
jdiaU  so  order,  on  the  application  of  either  party. 

* 

[  §  340.  Jurisdiction  of  United  States  Courts.— (Sec.  9.) 
LThat  the  United  States  court  in  the  Indian  Territory  shall 
kkave  exclusive  original  jurisdiction  of  all  offenses  coinmit- 
Jted  in  said  Territory  of  which  the  United  States  court  in 

ic  Indian  Territory  now  has  jurisdiction,  and  after  the 
Srst  day  of  September,  eighteen  hundred  and  ninety-six, 
tkall  have  exclusive  original  jurisdiction  of  all  offenses 
^against  the  laws  of  the  United  States,  committed  in  said 
'erritorj',  except  such  cases  as  the  United  States  court  at 

iris,  Texas,  Port  Smith,  Arkansas,  and  Fort  Scott,  Kan- 
!tt8,  shall  have  acquired  jurisdiction  of  before  that  time ; 

and  shall  have  such  original  jurisdiction  of  civil  cases  as 

now  vested  in  the  United  States  court  in  the  Indian  Ter- 
ritory, 

and  appellate  jurisdiction  of  all  cases  tried  before  said 
eommissioners,  acting  as  justices  of  the  peace,  where  the 
I'tmount  of  the  judgment  exceeds  twenty  dollars. 

I  «  341.  Ho  Prior  Acte  Repealed.— (Sec.  13.)  That  none 
jNf  the  provisions  of  any  other  acts,  or  of  any  of  the  laws  of 

ee  United  States,  or  of  the  State  of  Arkansas,  heretofore 
rt  in  force  in  said  Indian  Territory,  except  so  far  as  they 
me   in  conflict  with  the  provisions  of  this  act,  are   in- 
tended to  be  repealed,  or  in  any  manner  affected  by  this 
Met,  but  all  such  acts  and  laws  are  to  remain  in  full  force 
Ipiid  effect  in  said  Territory. 

I* 


Approved,  March  1,  1895. 
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CHAPTER    XXXIZ. 

ACT  JUNE  10,  1896. 

Chap.  S98 — ^An  Act  making  appropriatioiiB  for  cnmnt 
contingent  expenses  of  the  Indian  Department 
ftilfUlini:  treaty  Btipnlationi  with  Tariotu  In 
tribes  for  the  fiscal  year  ending  June  thirtieth,  d| 
een  hundred  and  ninety-seven,  and  for  other  ] 
poses.     (29  Stat.  321.) 

ii  342.  CommlsBlon  to  Hear  Applications  for  Bttrtrflment 

343.  EzUtlns  Rolls  Confirmed. 

344.  CommlBBion  to  Isaue  Process,  etc 

345.  Commission  U>  Hake  Roll  ot  Cltltens. 

346.  Commission  to  Make  Roll  of  Freedmen. 

347.  Declared  to  Be  Duty  ot  United  States  to  Bstablisb  Suit 

Qovernment. 

§  342.  Commission  to  Hear  Applications  for  Em 
ment. — For  salaries  and  expenses  of  the  Coiiinilss 
era  appointed  under  Acts  of  Congress,  approved  Mi 
third,  eiehteen  hundred  and  ninety-three,  and  March 
ond,  eighteen  hundred  and  ninety-five,  to  negotiate  ' 
the  Five  Civilized  Tribes  in  the  Indian  Territorj-,  the 
of  forty  thousand  dollars,  to  be  immediately  available; 

and  said  commission  is  directed  to  continue  the  exei 
of  the  authority  already  conferred  upon  them  by  law 
endeavor  to  accomplish  the  objects  heretofore  pre«r 
to  them  and  report  from  time  to  time  to  Congress. 

That  said  commission  is  further  authorized  and  dir* 
to  proceed  at  once  to  hear  and  determine  the  applici 
of  all  persons  who  may  apply  to  them  for  citizenship  in 
of  said  nations,  and  after  such  hearing  they  shall  d< 
mine  the  rieht  of  .inch  applicant  to  be  so  admitted  ani 
roiled : 

324 


ACT  JUNE  10, 1896.  §  344 

Provided,  however,  That  such  application  shall  be  made 
such  Commissioners  within  three  months  after  the  pas- 
ge  of  this  Act. 

The  said  commission  shall  decide  all  such  applications 
ithin  ninety  days  after  the  same  shall  be  made. 
That  in  determining  all  such  applications  said  commis- 
si shall  respect  all  laws  of  the  several  nations  or  tribes, 
*t  inconsistent  with  the  laws  of  the  United  States,  and  all 
•aties  with  either  of  said  nations  or  tribes,  and  shall  give 
*c  force  and  effect  to  the  rolls,  usages,  and  customs  of 
^h  of  said  nations  or  tribes. 

§  343.  Existing  Bolls  Oonfirmed. — ^And  provided,  fur- 
^r.  That  the  rolls  of  citizenship  of  the  several  tribes  as 
^  existing  are  hereby  confirmed,  and  any  person  who 
»ll  claim  to  be  entitled  to  be  added  to  said  rolls  as  a 
^Zen  of  either  of  said  tribes  and  whose  right  thereto  has 
f^er  been  denied  or  not  acted  upon,  or  any  citizen  who 
y  within  three  months  from  and  after  the  passage  of 
i  Act  desire  such  citizenship,  may  apply  to  the  legally 
L«(tituted  court  or  committee  designated  by  the  several 
>es  for  such  citizenship,  and  such  court  or  committee 
U  determine  such  application  within  thirty  days  from 
date  thereof. 

344.  Commission  to  Issne  Process,  Etc. — In  the  per 
tnance  of  such  duties  said  commission  shall  have  power 
1  authority  to  administer  oaths,  to  issue  process  for  and 
opel  the  attendance  of  witnesses,  and  to  send  for  per- 
is and  papers,  and  all  depositions  and  affidavits  and  other 
dence  in  any  form  whatsoever  heretofore  taken  where 
I  witnesses  giving  said  testimony  are  dead  or  now  re- 
ing  beyond  the  limits  of  said  Territory,  and  to  use  every 
jr  and  reasonable  means  within  their  reach  for  the  pur- 
le  of  determining  the  rights  of  persons  claiming  such 
izenship,  or  to  protect  any  of  said  nations  from  fraud  or 
■ong,  and  the  rolls  so  prepared  hy  them  shall  be  YvexeelV^^ 
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held  and  considered  to  be  the  true  and  correct  rolls  ot  pa- 
sons  entitled  to  the  rights  of  citizenship  in  said  sevni| 
tribes :  i 

Provided,  That  if  the  tribe,  or  any  person,  be  aggrieni| 
with  the  decision  of  the  tribal  authorities  or  the  eonmiH 
sion  provided  for  in  this  Act,  it  or  he  may  appeal  fnri 
such  decision  to  the  United  States  district  court: 

Provided,  however,  That  the  appeal  shall  be  taken  vithia 
sixty  days,  and  the  judgment  of  the  court  shall  be  finiL 

§  345.  Conuniflsion  to  Make  Roll  of  Oitiseni.— That  tk 
said  conimission,  after  the  expiration  of  six  months,  shil 
cause  a  complete  roll  of  citizenship  of  each  of  said  wttias 
to  be  made  up  from  their  records,  and  add  thereto  tb 
names  of  citizens  whose  right  may  be  conferred  under  thii 
Act,  and  said  rolls  shall  be,  and  are  hereby,  made  ToWsd 
citizenship  of  said  nations  or  tribes,  subject,  however,  ti 
the  determination  of  the  United  Stales  courts,  as  proviW 
herein. 

The  commission  is  hereby  required  to  file  the  lists  d 
members  as  they  finally  approve  them  with  the  Comn* 
sioner  of  Indian  Affairs  to  remain  there  for  use  as  the  fini 
judgment  of  the  duly  conKtituted  authorities. 

§  346.    Commission  to  Make  Boll  of  Freedmea.— And 

said  coriiLiiissiun  shall  also  make  a  roll  of  freedmen  enlitkl 
to  citizenship  in  said  tribes  and  shall  include  their  ntM 
ill  the  lists  of  members  to  be  filed  with  the  CommissioU 
of  Indian  Affairs. 

And  said  corumission  is  further  authorized  and  direrti 
to  make  a  full  repuit  to  ('ongress  of  leases,  tribal  andil 
dividual,  with  the  area,  amount  and  value  of  the  propfrt 
leased  and  the  amount  received  therefor,  and  by  whom  d 
from  whom  said  projwrly  is  leased,  and  is  further  dir«t 
to  make  a  full  and  detailed  report  as  to  the  excessive  hoi 
ings  of  members  uf  said  \.t\\wti  Mvd.  olhsrs. 
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347.  Declared  to  Be  Dntj  of  United  States  to  Estab- 
Suitable  Ctovemment. — It  is  hereby  declared  to  be  the 
Y  of  the  United  States  to  establish  a  government  in  the 
ian  Territory  which  will  rectify  the  many  inequalities 
.  discriminations  now  existing  in  said  Territory  and  af- 
i  needful  protection  to  the  lives  and  property  of  all 
lens  and  residents  thereof. 


a2.i 


i 


...  rf  »ii  Territor 
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§352 


I  and  the  United  States  commissioners  in  said  Territory 
■shall  have  and  exercise  the  powers  and  jurisdiction  already 
I  conferred  upon  them  by  existing  laws  of  the  United  States 
las  respects  all  persons  and  property  in  said  Territory. 

I    §  350.    Laws  Applicable  to  Indians. — ^And  the  laws  of 

■  the  United  States  and  the  State  of  Arkansas  in  force  in  the 

■  Territory  shall  apply  to  all  persons  therein,  irrespective 
I  rf  race,  said  courts  exercising  jurisdiction  thereof  as  now 

■  conferred  upon  them  in  the  trial  of  like  causes; 

I    and    any  citizen    of   any    one    of   said    tribes    otherwise 

■  qualified  who  can  speak  and  understand  the  English  lan- 
Egiiage  may  serve  as  a  juror  in  any  of  said  courts. 

I  §  351.  Treaty  to  Suspend  Act. — That  said  coinniission 
I  shall  continue  to  exercise  all  authority  heretofore  conferred 
I  on  it  by  law  to  negotiate  with  the  Five  Tribes,  and  anj' 
I  agreement  made  by  it  with  any  one  of  said  tribes,  when 
I  ratified,  shall  operate  to  suspend  any  provision  of  this  Act 
f  if  it  conflict  therewith  as  to  said  nation. 

[    §  352.    Definition  of  "Rolls  of  Citizenship. ' '—Provided, 

fThat  the  words  *' rolls  of  citizenship,''  as  used  in  the  Act 

[  of  June   tenth,  eighteen   hundred   and   ninety-six,   making 

^  appropriations  for  current  and  contingent  expenses  of  the 

\   Indian  Department  and  fulfilling  treaty  stipulations  with 

1^  various  Indian  tribes  for  the  fiscal  year  ending  June  thir- 

i^tieth,  eighteen   hundred   and   ninety-seven,   shall   be   con- 

Eitrued  to  mean  the  last  authenticated  rolls  of  each  tribe 

[  which  have  been  approved  by  the  council  of  the  nation, 

fcand  the  descendants  of  those  appearing  on  such  rolls,  and 

femch  additional  names  and  their  descendants  as  have  been 

flbsequently  added,  either  by  the  council  of  such  nation, 

le  duly  authorized  courts  thereof,  or  the  commission  un- 

er  the  Act  of  June  tenth,  eighteen  hundred  and  ninety- 

X.    And  all  other  names  appearing  upon  such  to\\s»  ^\v?i\\ 
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be  open  to  investigation  by  such  commission  for  a  period 
of  six  months  after  the  passage  of  this  Act.  And  any  namej 
appearing  on  such  rolls  and  not  confirmed  by  the  Act  of* 
June  tenth,  eighteen  hundred  and  ninety-six,  as  herein  con- 
strued, may  be  stricken  therefrom  by  such  commission 
where  the  party  affected  shall  have  ten  days  previous  no- 
tice that  said  commission  will  investigate  and  determine  the 
right  of  such  party  to  remain  upon  such  roll  as  a  citizen  of 
such  nation: 

Provided,  also,  That  any  one  whose  name  shall  be  strieken ' 
from  the  roll  by  such  commission  shall  have  the  right  of 
appeal,  as  provided  in  the  Act  of  June  tenth,  eighteen  hun- 
dred and  ninety-six. 

§  353.  Acts,  Ordinances,  etc.,  of  Indian  Nations  Subjeet 
to  Disapproval. — That  on  and  after  January  first,  eighteen " 
hundred  and  ninety-eight,  all  acts,  ordinances,  and  resolo- 
tions  of  the  council  of  either  of  the  aforesaid  Five  Tribes 
passed  shall  be  certified  immediately  upon  their  passage  to 
the  President  of  the  United  States  and  shall  not  take  ef- 
fect, if  disapproved  by  him,  or  until  thirty  days  after  their 
passage : 

Provided,  That  this  Act  shall  not  apply  to  resolutions  for** 
adjournment,  or  any  acts,  or  resolutions,  or  ordinances  ra 
relation  to  negotiations  with  commissioners  heretofore  aih 
pointed  to  treat  with  said  tribes. 

§  354.    Additional  Judge  Appointed.— That  there  shall 
be  appointed  by  the  President,  by  and  with  the  advice  and- 
consent  of  the  Senate,  one  additional  judge  for  said  Te^'| 

ritorv 

I 

and  the  appellate  court  of  said  Territory  shall  designati 

the  places  in  the  several  judicial  districts  therein  at  whicT 
and  the  times  when  such  judge  shall  hold  court,  and  cour 
shall  be  held  at  the  places  now  provided  by  law  and  at  tl 
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tofm  of  Wagoner  and  at  such  other  places  as  shall  be  desig- 
nated by  said  appellate  court ; 

and  said  judge  shall  be  a  member  of  the  appellate  court, 
md  shall  have  all  authority,  exercise  all  powers,  perform 
like  duties,  and  receive  the  same  salary  as  other  judges  of 
Hud  courts,  and  shall  serve  for  a  term  of  four  years  from 
tk  date  of  appointment : 

Provided,  That  no  one  of  said  judges  shall  sit  in  the 
hearing  of  any  case  in  said  appellate  court  which  was  de- 
cided by  him.    ... 

§  355.  Smrey. — ^t^or  completion  of  the  survey  of  the 
lands  in  the  Indian  Territory,  one  hundred  thousand  dol- 
kra,  or  so  much  thereof  as  may  be  necessary,  to  be  imme- 
diately available:  Provided,  That  the  surveys  herein  au- 
thorized, or  any  part  of  them  in  the  Indian  Territory,  shall 
be  made  under  the  supervision  of  the  Director  of  the  Geo- 
logical Survey  by  such  persons  as  may  be  employed  by  or 
under  him  for  that  purpose;  and  such  surveys  shall  be  exe- 
cuted under  instructions  to  be  issued  by  the  Secretary  of 
the  Interior,  and  subdivisional  surveys  shall  be  executed 
under  the  rectangular  system,  as  now  provided  by  law: 
Phmded,  further,  That  when  any  surveys  shall  have  been 
•D  made  and  plats  and  field  notes  thereof  prepared,  they 
■hall  be  approved  and  certified  by  the  Director  of  the  Geo- 
logical Survey,  and  two  copies  thereof  shall  be  returned, 
one  for  filing  in  the  Indian  Office  and  one  in  the  General 
Land  Office;  and  such  surveys,  field  notes,  and  plats  shall 
kave  the  same  legal  force  and  effect  as  heretofore  given  to 
the  acts  of  surveyors-general :  Provided  further.  That  all 
bws  inconsistent  with  the  provisions  hereof  are  hereby  de- 
'Jared  to  be  inoperative  as  respects  such  surveys. 

For  resurveys  of  the  lands  of  the  Chickasaw  Nation,  In- 
Ban  Territory,  one  hundred  and  forty-one  thousand,  ^ve 
tnndred  dollars,  to  be  immediately  available:  Provided, 
liat  such  resurveys  shall  be  made  under  the  supeT\\^\ow 
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of  the  Director  of  the  Geological  Survey  by  such 
as  may  be  einpioyed  by  or  under  him  for  that  purpoMi 
and  such  surveys  shall  be  executed  under  instnietioos  to  bt 
issued  by  the  Secretary  of  the  Interior,  and  subdivisionil 
surveys  shall  he  executed  under  the  rectangular  system,* 
now  provided  by  law ;  Provided  further,  That  when  any 
surveys  shall  have  been  so  made  and  pla'ts  and  field  not« 
thereof  prepared  they  shall  be  approved  and  certified  to 
by  the  Director  of  the  fJeological  Survey,  and  two  eopiarf 
the  field  notes  shall  be  returned,  one  for  filing  in  the  Indiu 
Ofl^ce  and  one  in  the  (Jencral  Land  Office,  and  twenty  pi*i 
tolithographie  cupips  of  the  plats  shall  be  returned,  oatm 
filing  in  the  Office  of  Indian  Afi'airs  and  one  in  the  Gnwnl] 
Land  Office,  which  shall  be  certified  to  by  the  Direftorii 
the  CieohiKical  Survey,  and  the  othei-s  filed  in  the  Gewnl 
Land  Office,' with  the  facsimile  of  the  signature  of  !h*  Di- 
rector of  the  Ccohisricai  Survey;  and  the  same  proviwi 
shall  also  extend  to  the  plats  to  be  filed  of  the  surreys  il- 
ready  made  or  to  be  ninde  utider  the  supervision  of  til 
Director  of  the  d'ciiloijical  Survey  within  the  Indian  Terri- 
tory, and  such  surveys,  field  notes,  and  plats  shall  haretk 
same  legal  force  and  efTect  as  heretofore  given  to  the  i* 
of  survcyors-geneial :  Provided  further.  That  all  laws 
consistent  with  the  provisions  hereof  are  hereb; 
to  be  inoperative  as  respects  such  surveys,  and  in 
the  resurvey  the  former  land  survey  is  to  be  disregsrfd 
the  latter  nov.  being  declared  mill  and  void:  Pnm* 
further,  That  hereafter  in  the  public-land  survej-s  of 
Indian  Territory  iron  or  stone  posls  shall  be  erected  i 
each  township  comer,  upon  which  shall  be  recorded  tl 
usual  marks  re(]uired  to  be  placed  on  township  comer! 
the  laws  and  rcjrulations  governing  public-land  surwys. 
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ACT  JUNE  28,  1898. 

I.  517. — ^An  Act  for  the  protection  of  the  people  of  the 
Indian  Territory,  and  for  other  purposes.  (30  Stat. 
495.) 

.  The  Word  "Officer"  Defined. 

.  Any  Tribe  May  Be  Made  Party  to  Suit 

.  Jurisdiction  Wben  Tribal  Membership  Denied. 

.  Non-citizen  in  Possession. 

.  Improvements  Under  Claim  of  Right  of  Citizenship. 

.  Notice  to  Adverse  Party. 

.  Sworn  Complaint  to  Be  Filed. 

.  Continuance. 

.  Execution  Upon  Judgment  of  Restitution. 

.  Police  Jurisdiction  of  City  of  Fort  Smith. 

.  Action  to  Be  Brought  Within  Two  Years. 

.  Allotment  of  Exclusive  Use  and  Occupancy. 

.  Intruders. 

>.  Restrictions. 

>.  Lands  for  Public  Purposes  by  Condemnation. 

.  Peaceful  Possession  of  Allottee. 

:.  Coal,  Oil  and  Asphalt  Leases. 

u  Incorporation  of  Towns. 

'..  Townsite  Commission. 

K  Owner  of  Improvements  May  Purchase  Lots. 

$.  Unimproved  Lots  to  Be  Sold. 

I  Parks,  Cemeteries,  etc. 

i.  Deeds  to  Toiwn  Lots. 

).  Lots  Reserved  for  Coal  Miners. 

).  Rents,  Royalties,  etc.,  to  Belong  to  Tribe. 

I.  Only  Land  Intended  for  Allotment  to  Be  Enclosed. 

I  Penalty. 

I.  Per  Capita  Payment  to  Be  Made  by  Officer  of  United  States. 

I  Commission  to  E^mploy  Assistants. 

.  Cherokee  Roll  of  1880  Confirmed. 

'.  Roll  of  Cherokee  Freedmen. 

.  Rolls  of  Other  Tribes. 

.  Identity  of  Mississippi  Choctaws. 

.  Roll  of  Creek  Freedmen. 
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390.  Roll  ot  Choctaw  Freedmen. 

391.  Roll  of  Cbicbasaw  Freedmen. 

3S2.    Cltlzenabfp  Id  More  Tban  One  Tribe. 

393.  HlBflisBippf  Choct&ws  Excepted. 

394.  RollB  to  Be  Hade  Deecriptlve  of  the  Petwms. 

396.  Bolls  to  Be  Final. 

398.  Commission  to  Have  InqulMtorlal  Powers. 

397.  Settlement  Upon  Lands  of  Other  Tribes. 

398.  Agrlcultaral  Leases. 

399.  Tribal  Monies. 

400.  Segregation  of  Land  for  Regtstered  Delawares. 

401.  Delaware  Indians  Empowered  to  Brine  Suit. 

402.  Laws  of  Various  Tribee  Not  Enforceable. 

403.  Indian  Inspector. 

404.  Tribal  CourU  AboUshed. 
406.  Atoka  Agreement. 

406a.  Pertaining  to  Creek  Agreement. 

§  356.  The  Word  "Officer"  Defined.— That  in  all  t 
iiiai  pro-seeutions  in  the  Indian  Territory  against  offi 
for  embezzlement,  bribery,  and  embracery  the  word  ' 
cer,"  when  the  same  appears  in  the  criminal  laws  hei 
fore  extended  over  and  put  in  force  in  said  Territorj', ' 
in<;lude  all  officers  of  the  several  tribes  or  nations  of  Ind 
in  said  Territory. 

§  357.  Any  Tribe  May  Be  Made  Party  to  Suit.— I 
2.)  That  when  in  the  progress  of  any  civil  suit,  eithi 
law  or  equity,  pending  in  the  United  States  court  in 
district  in  said  Territory,  it  shall  appear  to  the  court 
the  property  of  any  tribe  is  in  any  way  alfected  by  tt 
sues  being  heard,  said  court  is  hereby  authorized  am 
quired  to  make  said  tribe  a  party  to  said  suit  by  se 
upon  the  chief  or  governor  of  the  tribe,  and  the  suit 
thereafter  be  conducted  and  determined  as  if  said  trib 
been  an  original  party  to  said  action. 

§  358.    Jurisdiction  Where  Tribal  Membership  Di 
— (See.  3.)     That  said  courts  are  hereby  given  jurisdi 
j'ji  (heir  respective  districts  to  try  eases  against  those 
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nay  claim  to  hold  as  members  of  a  tribe  and  whose  mem- 
bership is  denied  by  the  tribe,  but  who  continue  to  hold 
uiid  lands  and  tenements  notwithstanding  the  objection  of 
;he  tribe;  and  if  it  be  found  upon  trial  that  the  same  are 
aeld  unlawfully  against  the  tribe  by  those  claiming  to  be 
members  thereof,  and  the  membership  and  right  are  disal- 
lowed by  the  commission  to  the  Five  Tribes,  or  the  United 
States  court,  and  the  judgment  has  become  final,  then  said 
court  shall  cause  the  parties  charged  with  unlawfully  hold- 
ing said  possessions  to  be  removed  from  the  same  and 
cause  the  lands  and  tenements  to  be  restored  to  the  person 
^f  persons  or  nation  or  tribe  of  Indians  entitled  to  the  pos- 
^ion  of  the  same. 

§  359.  Non-dtizen  in  Possession. — ^Provided  alwayF, 
hat  any  person  being  a  non-citizen  in  possession  of  lands, 
aiding  the  possession  thereof  under  an  agreement,  leavse, 
*  improvement  contract  with  either  of  said  nations  or 
ibes,  or  any  citizen  thereof,  executed  prior  to  January 
*st,  eighteen  hundred  and  ninety-eight,  may,  as  to  lands 
>t  exceeding  in  amount  one  hundred  and  sixty  acres,  in  de- 
nse of  any  action  for  the  possession  of  said  lands  show  that 
^  is  and  has  been  in  peaceable  possession  of  such  lands, 
"kd  that  he  has. while  in  such  possession  made  lasting  and 
finable  improvements  thereon,  and  that  he  has  not  en- 
i-yed  the  possession  thereof  a  sufficient  length  of  time  to 
^mpensate  him  for  such  improvements.  Thereupon  the 
ywrt  or  jury  trying  said  cause  shall  determine  the  fair  and 
^asonable  value  of  such  iuiprovements  and  the  fair  and 
sasonable  rental  value  of  such  lands  for  the  time  the  same 
ball  hav^  been  occupied  by  such  person,  and  if  the  im- 
Tovements  exceed  in  value  the  amount  of  rents  with  which 
Dch  persons  should  be  charged  the  court,  in  its  judgment, 
lull  specify  such  time  as  will,  in  the  opinion  of  the  court, 
■Hnpensate  such  person  for  the  balance  due,  and  award  him 
Visession  for  such  time  unless  the  amount  be  paid  by  elaim- 
^t  within  such  reasonaWe  time  as  the  court  s\va\\  h^^qMx. 
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If  the  finding  be  that  the  amount  of  rents  exceed  the  ' 
of  the  improvements,  judgment  shall  be  rendered  i% 
the  defendant  for  such  sum,  for  which  execution  may : 

§  360.  Improvement  Under  Claim  of  Bigbt  of  (SI 
ship. — (See.  4.)  That  all  persons  who  have  heretofore ; 
improvements  on  lands  belonging  to  any  one  of  the 
tribes  of  Indians,  claiming  rights  of  citizenship,  whose  el 
have  been  decided  adversely  under  the  Act  of  Congres 
proved  June  tenth,  eighteen  hundred  and  ninety-six, 
have  possession  thereof  until  and  including  December  t) 
fii-st,  eighteen  hundred  and  ninety-eight ;  and  may,  pri 
that  time,  sell  or  dispose  of  the  same  to  any  member  d 
tribe  owning  the  land  who  desires  to  take  the  same  i: 
allotment; 

Provided,  That  this  section  shall  not  apply  to  imp 
ments  which  have  been  appraised  and  paid  for  or  paj- 
tendered  by  the  Cherokee  \ation  under  the  agreement 
the  United  .States  approved  I)y  Congress  March  third,  e 
een  hundred  and  ninety-thT'ee. 

§  361.  Notice  to  Adverse  Party.— {Sec.  5.)  That  Im 
any  action  by  tmy  tribe  or  jjerstHi  shall  be  commenced  u 
section  three  of  this  Act  it  shall  be  the  duty  of  the  p 
bringing  the  same  to  notify  the  adverse  party  to  le«v( 
premises  for  the  posses.sion  of  which  the  action  is  aboi 
be  brought,  which  notice  shall  be  served  at  least  thirty 
before  eonuiieiicing  the  action  by  leaving  a  written  copy 
the  defendant,  or,  if  he  cannot  be  found,  by  leaving  the: 
at  hi.s  Inst  kn<iwn  pjaee  of  residence  or  business  with 
person  occupying  the  premises  over  the  age  of  twelve  y 
or,  if  his  re.sideiioe  or  business  address  cannot  be  ascerta 
by  leaving  the  siime  with  any  person  over  the  age  of  ti 
yefirs  upon  the  premises  sought  to  be  recovered  anc 
scribed  in  said  notice :  and  if  there  be  no  person  with » 
said  notice  can  be  left,  then  by  posting  same  on  the  i 
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362.    Sworn  Complaint  to  Be  Filed.— (Sec.  6.)     That 

sommons  T»hall  not  issue  in  such  action  until  the  chief  or 

jmor  of  the  tribe,  or  person  or  persons  bringing  suit  in 

iown  behalf,  shall  have  filed  a  sworn  complaint,  on  behalf 

'the  tribe  or  himself,  with  the  court,  which  shall,  as  near 

practicable,  describe  the  premises  so  detained,  and  shall 

forth  a  detention  without  the  consent  of  the  person 

;ing  said  suit  or  the  tribe,  by  one  whose  membership 

denied  by  it: 

Provided,  That  if  the  chief  or  governor  refuse  or  fail  to 
ig  suit  in  behalf  of  the  tribe,  then  any  member  of  the 
may  make  complaint  and  bring  said  suit. 

§  363.     Continuance. — (Sec.  7.)    That  the  court  in  grant- 

a  continuance  of  any  case,  particularly  under  section 

,  may,  in   its  discretion,   require   the  party  applying; 

for  to  give  an  undertaking  to  the  adverse  party,  with 

and  sufficient  securities,  to  be  approved  by  the  judge 

the  court,  conditioned  for  the  payment  of  all  damages 
costs  and  defraying  the  rent  which  may  accrue  if  judc:- 

nt  be  rendered  against  him. 

§  364.  Execution  Upon  Judgment  of  Restitution.— (Sec. 
.)  That  when  a  judgment  for  restitution  shall  be  entered 
the  court  the  clerk  shall,  at  the  request  of  the  plaintifT 
his  attorney,  i.ssue  a  writ  of  execution  thereon,  which  shall 
imand  the  proper  officer  of  the  court  to  cause  the  defend 
It  or  defendants  to  be  forthwith  removed  and  ejected  from 
premises  and  the  plaintiff  given  complete  and  undis- 
'bed  possession  of  the  same.  The  writ  shall  also  command 
8aid  officer  to  levy  upon  the  property  of  the  defendant 
^defendants  subject  to  execution,  and  also  collect  there 
fcom  the  costs  of  the  action  and  all  accruing  costs  in  the 
Nrk'iee  of  the  writ.  Said  writ  shall  be  executed  within  thirty 
Ksys. 
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9.)  That  the  jurisdiction  of  the  court  and  municipal  sol 
ity  of  the  city  of  Fort  Smith  for  police  purposes  in  the  £ 
of  Arkansas  is  hereby  extended  over  all  that  stnp  of 
in  the  Indian  Territory  tying  and  being  situate  betwecD 
corporate  limits  of  the  said  city  of  Fort  Smith  and  the 
kansas  and  Poteau  rivers,  and  extending  up  the  said  Po 
River  to  the  mouth  of  Mill  Creek ;  and  all  the  laws  and  ( 
nances  for  the  preservation  of  the  peace  and  health  of 
city,  as  far  as  the  same  are  applicable,  are  hereby  pu 
force  therein: 

Provided,  That  no  charge  or  tax  shall  ever  be  madi 
levied  by  said  city  against  said  land  or  the  tribe  or  ni 
to  whom  it  belongs. 

§  366.  Action  to  Be  Brought  Within  Two  Tears.— C 
10.)  That  all  actions  for  restitution  of  possession  of ) 
property  under  this  Act  must  be  commenced  by  the  sen 
of  a  suntnions  within  two  years  after  the  passage  of  I 
Aet,  where  the  wrongful  detention  or  possession  began  p 
to  the  date  of  its  passage;  and  all  actions  which  ^lU 
commenced  hereafter,  based  upon  wrongful  detention 
possession  eommitted  since  the  passage  of  this  Act  must 
commenced  within  two  years  after  the  cause  of  action 
crued.  And  nothing  in  this  Act  shall  take  away  the  ii| 
to  niaintiiin  an  action  for  unlawful  and  forcible  entry  i 
detainer  {tivcn  by  the  Act  of  Congress  passed  May  sew 
eighteen  hundred  and  ninety  (Twenty-sixth  I'nited  Sti 
Stiitntes,  page  ninety-five). 

§  'Mil.  Allotment  of  Exclusive  Use  and  Oecoptae; 
(Sec.  11.)  That  when  the  roll  of  citizenship  of  any  oo 
said  nations  or  tribes  is  fully  completed  as  provided  by 
and  tlie  survey  of  the  lands  of  said  nation  or  tribe  is 
completed,  the  commission  heretofore  appointed  under 
(if  Congress,  and  known  as  the  "Dawes  Commission,"  i 
piofocd  to  allot  the  exclnsive  use  and  occupancy  of  the 
fnee  of  all  the  InnAs  «i  aaVA  wftNAOTi  w  Itibe  ausceptib 
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itment  among  the  citizens  thereof,  as  shown  by  said  roll, 
ing  to  each,  so  far  as  possible,  his  fair  and  equal  share 
reof,  considering  the  nature  and  fertility  of  the  soil,  lo- 
ion,  and  value  of  same ;  but  all  oil,  coal,  asphalt,  and  min- 
1  dei>osits  in  the  lands  of  any  tribe  are  reserved  to  such 
be,  and  no  allotment  of  such  lands  shall  carry  the  title  to 
ih  oil,  coal,  asphalt,  or  mineral  deposits;  and  all  town 
es  shall  also  be  reserved  to  the  several  tribes,  and  shall 
set  apart  by  the  commission  heretofore  mentioned  as  in- 
pable  of  allotment.  There  shall  also  be  reserved  from  ai- 
lment a  sufficient  amount  of  lands  now  occupied  by 
imtshes,  schools,  parsonages,  charitable  institutions,  and 
ther  public  buildings  for  their  present  actual  and  necessary 
8c,  and  no  more,  not  to  exceed  five  acres  for  each  school 
^  one  acre  for  each  church  and  each  parsonage,  and  for 
leh  new  schools  as  mav  be  needed ;  also  sufficient  land  for 
'rial  grounds  where  necessary.  When  such  allotment  of 
P  lands  of  any  tribe  has  been  by  them  completed,  said  com- 
^ion  shall  make  a  full  report  thereof  to  the  Secretary  of 
■  Interior  for  his  approval : 

Provided,  That  nothing  herein  contained  shall  in  any 
y  affect  any  vested  legal  rights  which  may  have  been 
>etofore  granted  by  Act  of  Congress,  nor  be  so  construed 
to  confer  any  additional  rights  upon  any  parties  claiming 
3er  any  such  Act  of  Congress : 

Provided  further,  That  whenever  it  shall  appear  that  any 
mber  of  a  tribe  is  in  possession  of  lands,  his  allotment 
y  be  made  out  of  the  lands  in  his  possession,  including 
home  if  the  holder  so  desires : 

j  368.  Intraders. — ^Provided  further,  That  if  the  person 
whom  an  allotment  shall  have  been  made  shall  be  de- 
red,  upon  appeal  as  herein  provided  for,  by  any  of  the 
trts  of  the  United  States  in  or  for  the  aforesaid  Territory, 
have  been  illegally  accorded  rights  of  citizenship,  and  for 
it  or  any  other  reason  declared  to  be  not  eut\t\ed  \o  ^wn 
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allotment,  he  shall  be  ousted  and  ejected  from  sud  li 
that  all  persons  known  as  intruders  who  have  been  pu 
their  improvements  under  existing  laws  and  have  not 
rendered  possession  thereof  who  may  be  found  unde 
provisions  of  this  Act  to  be  entitled  to  citizenship  i 
within  ninety  days  thereafter,  refund  the  amount  bo 
them,  with  six.  per  centum  interest,  to  the  tribe  enl 
thereto;  and  upon  their  failure  so  to  do  said  amonnt 
become  a  lien  upon  all  improvements  owned  by  such  pi 
in  such  Territory,  and  may  be  enforced  by  auch  tribe; 
unless  such  person  makes  such  restitution  no  allotments 
be  made  to  him; 

§  369.  Restrictiotis.— Provided  further,  That  the  1 
allotted  shall  be  nontransferable  until  after  full  title  i: 
<{uired  and  shall  be  liable  for  no  obligations  contracted) 
thereto  by  the  allottee,  and  shall  be  nontaxable  whil 
held: 

§  370.  Lands  for  Public  Purposes  by  Condennatic 
Provided  further.  That  all  towns  and  cities  heretofon 
corporate*!  or  incorporated  under  the  provisions  of  this 
are  hereby  anthorized  to  secure,  by  condemnation  or  o 
wise,  all  the  lands  actually  necessary  for  public  imp 
nients,  regardless  of  tribal  lands;  and  when  the  same  n 
be  secured  otherwise  than  by  condeitination,  then  the 
may  be  acquired  as  provided  in  sections  nine  hundred 
.seven  and  nine  hundred  and  twelve,  inclusive,  of  Manaf 
Digest  of  the  Statutes  of  Arkansas. 

§  371.  Peaceful  Possession  of  Allottee.— (Sec.  12.) 
when  reports  of  allotments  of  lands  of  any  tribe  shi 
made  to  the  Secretary  of  the  Interior,  as  hereinbefon 
vided,  he  shall  make  a  record  thereof,  and  when  he  shal 
firm  such  allotiuents  the  allottees  shall  remain  in  peai 
and  undisturbed  pos.session  thereof,  subject  to  the  prov 
of  this  Act. 
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372.     Coal,  OU  and  Asphalt  Leases.— (Sec.  13.)     That 
Secretary  of  the  Interior  is  hereby  authorized  and  di- 
ted  from  time  to  time  to  provide  rules  and  regulations  in 
:ard  to  the  leasing  of  oil,  coal,  asphalt,  and  olher  miner- 
in  said  Territory,  and  all  such  leases  shall  be  made  by 
J  Secretary  of  the  Interior;  and  any  lease  for  any  such 
nerals  otherwise  made  shall  be  absolutely  void.    No  lease 
ill  be  made  or  renewed  for  a  longer  period  than  fifteen 
ars,  nor  cover  the  mineral  in  more  than  six  hundred  and 
rty  acres  of  land,  which  shall  conform  as  nearly  as  possi- 
ie  to  the  surveys.    Lessees  shall  pay  on  each  oil,  coal,  as- 
fcalt,  or  other  mineral  claim  at  the  rate  of  one  hundred  dol- 
«Ts  per  annum,  in  advance,  for  the  first  and  second  years; 
hro  hundred  per  annum,  in  advance,  for  the  third  and  fourtli 
years,  and  five  hundred  dollars,  in  advance,  for  each  suc- 
ceeding year  thereafter,  as  advanced  royalty  on  the  mine* 
or  claim  on  which  they  are  made.    All  such  payments  shall 
be  a  credit  on  royalty  when  each  said  mine  is  developed  and 
operated  and  its  production  is  in  excess  of  such  guaranteed 
tnnual  advanced  payments ;  and  all  lessees  must  pay  said  an- 
imal advanced  payments  on  each  claim,  Avhether  developed 
«r  undeveloped ;  and  should  any  lessee  neglect  or  refuse  to 
[pay  such  advanced  annual  royalty  for  the  period  of  sixty 
[days  after  the  same  becomes  due  and  payable  on  any  lease, 
fle  lease  on  which  default  is  made  shall  become  null  and 
^id,  and  the  royalties  paid  in  advance  shall  then  become 
ind  be  the  money  and  property  of  the  tribe.  Where  any  oil, 
«oal,  asphalt,  or  other  mineral  is  hereafter  opened  on  land  al- 
lotted, sold,  or  reserved^  the  value  of  the  use  of  the  neces- 
rj'  surface  for  prospecting  or  mining,  and  the  damage  dono 
the  other  land  and  improvements,  shall  be  ascertained 
der  the  direction  of  the  Secretary  of  the  Interior  and  paid 
the  allottee  or  owner  of  the  land,  by  the  lessee  or  party 
rating  the  same,  before  operations  begin : 

Provided,  That  nothing  herein  contained  shall  impair  the 
fights  of  any  holder  or  owner  of  a  leasehold  inlevesV  \\\  ?i\\\ 
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oil,  coal  rights,  asphalt,  or  mineral  which  have  heen  aat 
to  by  Act  of  Congress,  but  all  such  interest  shall  etn 
unimpaired  thereby,  and  shall  be  assured  to  such  hoM 
owners  by  leases  from  the  Secretary  of  the  Interior  f' 
term  not  exceeding  fifteen  years,  but  subject -to  paym' 
advanced  royalties  as  herein  provided,  when  such  leas 
not  operated,  to  the  rate  of  royalty  on  coal  mined,  ai 
rules  and  regulations  to  be  prescribed  by  the  Seereti 
the  Interior,  and  preference  shall  be  given  to  such  p 
in  renewals  of  such  leases : 

And  provided  farther.  That  when,  under  the  custom 
laws  heretofore  existing  and  prevailing  in  the  Indian 
I'itory,  leases  have  been  made  of  different  groups  or  p! 
of  oil,  coa),  asphalt,  or  other  mineral  deposits,  and  p 
>ion  has  been  taken  thereunder  and  improvements  mac 
the  development  of  such  oil,  coal,  asphalt,  or  other  mi 
deposits,  by  lessees  or  their  assigns,  which  have  m 
in  the  production  of  oil,  coal,  asphalt,  or  other  mi 
in  commercial  quantities  by  such  lessees  or  their  as 
then  such  parties  in  possession  shall  be  given  preferei 
the  making  of  new  leases, 'in  eonipliance  with  the  dire 
of  the  Secretary  of  the  Interior;  and  in  making  new 
due  consideration  shall  be  made  for  the  improvemei 
such  lessees,  and  in  all  cases  of  the  leasing  or  ren«T 
leases  of  oil,  coal,  asphalt,  and  other  mineral  deposits 
erence  shall  be  given  to  parties  in  possession  who  have 
improvements.  The  rate  of  royalty  to  be  paid  by  all  1 
shall  be  fixed  by  the  Secretary  of  the  Interior. 

§  373.  Incorporation  of  Towns.— (Sec.  14.)  That' 
habitants  of  any  city  or  town  in  said  Territory  havii 
hundred  or  more  residents  therein  may  proceed,  by  p 
to  the  United  States  court  in  the  district  in  which  sm 
or  town  is  located,  to  have  the  same  incorporated  t 
vidcd  in  chapter  twenty-nine  of  Mansfield's  Digest 
Statutes  of  Arkansas,  if  not  already  incorporated  tb 
f/er;  and  the  cAerk  oi  savd  coun  ^VsiW ■wi<!.ot4 ».ll  ^ape 
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a  all  the  acts  required  of  the  recorder  of  the  county, 
clerk  of  the  county  court,  or  the  secretary  of  state, 
.ry  for  the  incorporation  of  any  city  or  town  as  pro- 
n  Mansfield's  Digest,  and  such- city  or  town  govern- 
vhen  so  authorized  and  organized,  shall  possess  all  the 
and  exercise  all  the  rights  of  similar  municipalities  in 
ate  of  Arkansas.  All  male  inhabitants  of  such  cities 
ms  over  the  age  of  twenty -one  years,  who  are  citizens 
United  States  or  of  either  of  said  tribes,  who  have 

therein  more  than  six  months  next  before  any  elec- 
Id  under  this  Act,  shall  be  qualified  voters  at  such 
1.  That  mayors  of  such  cities  and  towns,  in  addition 
•  other  powers,  shall  have  the  same  jurisdiction  in  all 
id  criminal  cases  arising  within  the  corporate  limits 
1  cities  and  towns  as,  and  coextensive  with,  United 
commissioners  in  the  Indian  Territory,  and  may 
,  collect,  and  retain  the  same  fees  as  such  commis- 

now  collect  and  account  for  to  the  United  States; 
e  marshal  or  other  executive  officer  of  such  city  or 
lay  execute  all  processes  issued  in  the  exercise  of  the 
ction  hereby  conferred,  and  charge  and  collect  the 
ees  for  similar  services,  as  are  allowed  to  constables 
the  laws  now  in  force  in  said  Territory, 
elections  shall  be  conducted  under  the  provisions  oc 
r  fifty-six  of  said  digest,  entitled  "Elections,"  so  far 
same  may  be  applicable ;  and  all  inhabitants  of  such 
nd  towns,  without  regard  to  race,  shall  be  subject  to 
s  and  ordinances  of  such  city  or  town  governments, 
lall  have  equal  rights,  privileges,  and  protection 
.  Such  city  or  town  governments  shall  in  no  case 
tiy  authority  to  impose  upon  or  levy  any  tax  against 
ids  in  said  cities  or  towns  until  after  title  is  secured 
le  tribe ;  but  all  other  property,  including  all  iniprove- 
an  town  lots,  which  for  the  purposes  of  this  Act  shall 
ned  and  considered  personal  property,  together  with 
apations  and  privileges,  shall  be  subject  to  taxation. 
le  councils  of  such  cities  and  towns,  for  the  h\x^^q\\ 
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of  the  same  and  for  school  and  other  public  purpoMi,! 
provide  by  ordinance  for  the  assessment,  levy,  uid  fi 
tion  annually  of  a  tax  upon  such  property,  not  to  eittd 
the  aggregate  two  per  centum  of  the  assessed  value  thtn 
in  manner  provided  in  chapter  one  hundred  and  twd 
nine  of  said  digest,  entitled  "Revenue,"  and  for  soebp 
poses  may  also  impose  a  tax  upon  occupations  and  privilei 

8uch  councils  may  also  establish  and  maintain  freeselH 
in  such  cities  and  towns,  under  the  provisions  of  »«ti 
sixty -two  hundred  and  fifty-eiRht  to  sixty-two  hundred) 
seventy-six,  inclusive,  of  said  dij^est,  and  may  eierwe 
the  powers  conferred  upon  special  school  districts  in  ri 
and  towns  in  thp  Ktate  of  Arkansas  by  the  laws  of  said  S 
when  the  same  arc  not  in  conflict  with  the  provisions  o( 
Act. 

For  the  purposes  of  this  section  all  the  laws  of  saidS 
of  Arkansas  herein  referred  to,  so  far  as  applicable, 
hereby  put  in  force  in  said  Territory;  and  the  United  Si 
Court  therein  shall  have  jurisdiction  to  enforce  the  i 
and  to  punish  any  violation  thereof,  and  the  city  or  I 
councils  shall  pass  such  ordinances  as  may  be  neoessar; 
the  purpose  of  making  the  laws  extended  over  them  apj 
ble  to  them  and  for  carrying  the  same  into  effect: 

Provided,  That  nothing  in  this  Act,  or  in  the  laws  n 
State  of  Arkansas,  shall  authorize  or  permit  the  sale,  c 
posuro  for  sale,  of  any  intoxicating  liquor  in  said  Ten- 
or the  introduction  thereof  into  said  Territory;  and  it 
be  the  duty  of  the  district  attonieys  in  said  Territor; 
the  officers  of  such  municipalities  to  prosecute  all  vio 
of  the  laws  of  the  United  StHlos  relating  to  the  introdi 
of  intoxicating  liquors  into  said  Territory,  or  to  theii 
or  exposure  for  sale,  therein  : 

Provided  further.  Thai  owners  and  holders  of  lea 
iniproveiiients  in  any  city  or  town  shall  be  privile( 
(ninsfer  the  same. 
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374.  Town  Site  Commission.— (Sec.  15.)  That  there 
11  be  a  commission  in  each  town  for  each  one  of  the  Chick- 
w-,  Choctaw,  Creek,  and  Cherokee  tribes,  to  consist  of  one 
oiber  to  be  appointed  by  the  executive  of  the  tribe,  who 
U  not  be  interested  in  town  property,  other  than  his 
lie;  one  person  to  be  appointed  by  the  Secretary  of  the 
eiior,  and  one  member  to  be  selected  by  the  town.  And 
he  executive  of  the  tribe  or  the  town  fail  to  select  mem- 
s  as  aforesaid,  they  may  be  selected  and  appointed  by  the 
'^eta^y  of  the  Interior. 

>Bid  commissions  shall  cause  to  be  surveyed  and  laid  out 
^n  sites  where  towns  with  a  present  population  of  two 
idred  or  more  are  located,  conforming  to  the  existing 
vey  so  far  as  may  be,  with  proper  and  necessary  street.s, 
'ys,  and  public  grounds,  including  parks  and  cemeteries, 
ing  to  each  town  such  territory  as  may  be  required  for 
present  needs  and  reasonable  prospective  growth;  and 
11  prepare  correct  plats  thereof,  and  file  one  with  the 
Tetary  of  the  Interior,  one  with  the  clerk  of  the  United 
tes  Court,  one  with  the  authorities  of  the  tribe,  and  one 
h  the  town  authorities.  And  all  town  lots  shall  be  ap- 
ised  by  said  commission  at  their  true  value,  excluding 
irovements ;  and  separate  appraisements  shall  be  made  of 
improvements  thereon;  and  no  such  appraisement  shall 
jflfective  until  approved  by  the  Secretary  of  the  Interior, 
in  case  of  disagreement  by  the  members  of  such  com- 
sion  as  to  the  value  of  any  lot,  said  Secretary  may  fix 
value  thereof. 

375.  Owner  of  Improvements  May  Purchase  Lots. — 
owner  of  the  improvements  upon  any  town  lot,  other 

1  fencing,  tillage,  or  temporary  buildings,  may  deposit 
he  United  States  Treasury,  Saint  Louis,  Missouri,  one- 
!  of  such  appraised  value;  ten  per  centum  within  two 
iths  and  fifteen  per  centum  more  within  six  months  after 
ce  of  appraisement,  and  the  remainder  in  three  equal 
ual  installments  thereafter,  depositing  w\t\i  l\ve  ^ect^X^y^Tx 
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of  the  Interior  one  receipt  for  each  paymeat,  and  on* 
the  authorities  of  the  tribe,  and  such  depomt  shall  be  d< 
a  tender  to  the  trihe  of  the  purchase  money  for  gneh 
If  the  owner  of  such  improvements  on  any  lot  fi 
make  deposit  of  the  purchase  money  aa  aforesaid,  thei 
lot  may  be  sold  in  the  manner  herein  provided  for  th 
of  unimproved  lots;  and  when  the  purchaser  thereo 
complied  with  the  requirements  herein  for  the  parchi 
improved  lots  he  may,  by  petition,  apply  to  the  United ! 
court  within  whose  jurisdiction  the  town  is  located  foi 
deninatiou  and  appraisement  of  such  improvementa 
petitioner  shall,  after  judf^cnt,  deposit  the  valae  so 
with  the  clerk  of  the  court ;  and  thereupon  the  def« 
shall  be  required  to  accept  same  in  full  payment  to 
improvements  or  remove  Hame  from  the  lot  within  sufh 
as  may  be  fixed  by  the  court. 

§  376.  Unimproved  Lots  to  Be  Sold.— All  town  lofc 
improved  as  aforesaid  .shall  belong  to  the  tribe,  andshf 
in  like  manner  appraised,  and,  after  approval  by  the  S 
tary  of  the  Interior,  and  due  notice,  sold  to  the  highest 
der  at  public  auction  by  said  commission,  but  not  for 
than  their  appraised  value,  unless  ordered  by  the  Seen 
of  the  Interior;  and  purchasers  may  in  like  manner  msk 
posits  of  the  purchase  money  with  like  effect,  as  in  ea 
improved  lots. 

5  :177.  Parks,  Cemeteries,  Etc.— The  inhabitants  ol 
town  may,  within  one  year  after  the  completion  of  th 
voy  thereof,  make  such  deposit  of  ten  dollars  per  «« 
parks,  cemeteries,  and  other  public  grounds  laid  out  b; 
commission  with  like  effect  as  for  improved  lota;  and 
parks  and  public  grounds  shall  not  be  used  for  any  pu 
until  such  deposits  are  made. 

5  378.    Deeds  to  Town  Lots.— The  person  autboriz 
the  tribe  or  tribes  may  exe(^\^^(^  ot  ArVww  to  any  suel 
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without  expense  to  him,  a  deed  conveying  to  him 
to  such  lands  or  town  lots ;  and  thereafter  the  pur- 
oney  shall  become  the  property  of  the  tribe ;  and  all 
»neys  shall,  when  titles  to  all  the  lots  in  the  towns 
ig  to  any  tribe  have  been  thus  perfected,  be  paid 
ta  to  the  members  of  the  tribe : 

Lots  Reserved  for  Coal  Miners. — ^Provided,  how- 

at  in  those  town  sites  designated  and  laid  out  under 
risions  of  this  Act  where  coal  leases  are  now  being 
I  and  coal  is  being  mined  there  shall  be  reserved 
praisement  and  sale  all  lots  occupied  by  houses  of 
ictually  engaged  in  mining,  and  only  while  they  are 
^ed,  and  in  addition  thereto  a  sufficient  amount  of 
be  determined  by  the  appraisers,  to  furnish  homes 
nen  actually  engaged  in  working  for  the  lessees  op- 
said  mines  and  a  sufficient  amount  for  all  buildings 
hinery  for  mining  purposes : 

irovided  further,  That  when  the  lessees  shall  cease 
,te  said  mines,  then,  and  in  that  event,  the  lots  of 
reserved  shall  be  disposed  of  as  provided  for  in  this 


Bents,  Royalties,  etc.,  to  Belong  to  Tribes.— (See. 

lat  it  shall  be  unlawful  for  any  person,  after  the 
of  this  Act,  except  as  hereinafter  provided,  to  claim, 

or  receive,  for  his  own  use  or  for  the  use  of  anyone 
•-  royalty  on  oil,  coal,  asphalt,  or  other  mineral,  or 
imber  or  lumber,  or  any  other  kind  of  property  what- 
>r  any  rents  on  any  lands  or  property  belonging  to 

of  said  tribes  or  nations  in  said  Territory,  or  for 
to  pay  to  any  individual  any  such  royalty  or  rents 
onsideration  therefor  whatsoever;  and  all  royalties 
s  hereafter  payable  to  the  tribe  shall  be  paid,  under 
Bs  and  regulations  as  may  be  prescribed  by  the  Sec- 
f  the  Interior,  into  the  Treasury  of  the  Uwil^d  §A=«l\^'$. 
edit  ot  the  tribe  to  which  they  belong : 
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Provided,  That  where  any  citizen  shall  l)e  in  possessioa 
of  only  such  amount  of  agricultural  or  grazing  lands  as 
would  be  his  just  and  reasonable  share  of  the  lands  of  hk 
nation  or  tribe  and  that  to  which  his  wife  and  minor  chil 
dren  are  entitled,  he  may  continue  to  use  the  same  or  receive 
the  rents  thereon  until  allotment  has  been  made  to  him: 

Provided  further,  That  nothing  herein  contained  shall  im- ; 
pair  the  rights  of  any  member  of  a  tribe  to  dispose  of  any 
timber  contained  on  his,  her,  or  their  allotment. 

§  381.    Only  Land  Intended  for  Allotment  to  Be  IncdoMi 

(Sec.  17.)  That  it  shall  be  unlawful  for  any  citizen  of  any 
one  of  said  tribes  to  inclose  or  in  any  manner,  by  himself 
or  through  another,  directly  or  indirectly,  to  hold  posses 
sion  of  any  greater  amount  of  lands  or  other  property  b^ 
longing  to  any  such  nation  or  tribe  than  that  which  would 
be  his  approximate  share  of  the  lands  belonging  to  such  na- 
tion or  tribe  and  that  of  his  wife  and  his  minor  children  tt 
per  allotment  herein  provided;  and  any  person  found  in 
such  possession  of  lands  or  other  property  in  excess  of  his 
share  and  that  of  his  family,  as  aforesaid,  or  having  tb» 
same  in  any  manner  inclosed,  at  the  expiration  of  nim 
months  after  the  passage  of  this  Act,  shall  be  deemed  guilty  j 
of  a  misdemeanor.  \ 

§  382.  Penalty.— (Sec.  18.)  That  any  person  convicted 
of  violating  any  of  the  provisions  of  sections  sixteen  and 
seventeon  of  this  Act  shall  be  deemed  guilty  of  a  misde* 
ineaiior  and  punished  by  a  fine  of  not  less  than  one  hundred 
dollars,  and  shall  stand  committed  until  such  fine  and  costs 
are  paid  (such  coniniitment  not  to  exceed  one  day  for  everf 
two  dollars  of  said  fine  and  costs),  and  shall  forfeit  posses^ 
sion  of  any  property  in  question,  and  each  day  on  whiek 
such  ofTonsc  is  committed  or  continues  to  exist  shall  be 
(leeniod  a  separate  offense. 

And  the  United  States  district  attorneys  in  said  Territory 
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[uired  to  see  that  the  provisions  of  said  sections  are 
•  enforced  and  they  shall  at  once  proceed  to  dispos- 
[  x>^rsons  of  such  excessive  holding  of  lands  and  to 
ite  them  for  so  unlawfully  holding  the  same. 

3.    Per  Capita  Payments  to  Be  Hade  by  Officer  of 
States. — (Sec.  19.)    That  no  payment  of  any  moneys 
'  account  whatever  shall  hereafter  be  made  by  the 
States  to  any  of  the  tribal  governments  or  to  any 
thereof  for  disbursement,  but  payments  of  all  sums 
ibers  of  said  tribes  shall  be  made  under  direction  of 
tretary  of  the  Interior  by  an  officer  appointed  by  him ; 
r  capita  payments  shall  be  made  direct  to  each  indi- 
in  lawful  money  of  the  United  States,  and  the  same 
ot  be  liable  to  the  payment  of  any  previously  con- 
obligation. 

I.  Commission  to  Employ  Assistants. —  (Sec.  20.) 
le  commission  hereinbefore  named  shall  have  author 
employ,  with  approval  of  the  Secretary  of  the  Inte- 
11  assistance  necessary  for  the  prompt  and  efficient 
aance  of  all  duties  herein  imposed,  including  compe- 
irveyors  to  make  allotments,  and  to  do  any  othei* 
work,  and  the  Secretary  of  the  Interior  may  detail 
ent  clerks  to  aid  thein  in  the  performance  of  their 


).  Cherokee  Boll  of  1880  Confirmed.— (Sec.  21.) 
I  making  rolls  of  citizenship  of  the  several  tribes,  as 
d  by  law,  the  Commission  to  the  Five  Civilized  Tribes 
3rized  and  directed  to  take  the  roll  of  Cherokee  citi- 
eighteen  hundred  and  eighty  (not  including  freed- 
s  the  only  roll  intended  to  be  confirmed  by  this  and 
ng  Acts  of  Congress,  and  to  enroll  all  persons  now 
rhose  names  are  found  on  said  roll,  and  all  descend- 
pn  since  the  date  of  said  roll  to  persons  whose  names 
nd  thereon ;  and  all  persons  who  have  been  ^ivvcA\^^ 
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by  the  tribal  authorities  who  have  heretofore  nude  pe 
nent  settlement  in  the  Cherokee  Nation  whose  parent! 
reason  of  their  Cherokee  blood,  have  been  lawfully  adm 
to  citizenship  by  the  tribal  authorities,  and  who  were  mi 
when  their  parents  were  so  admitted ;  and  they  shall  u 
tigate  the  right  of  all  other  persons  whose  names  are  f< 
on  any  other  rolls  and  omit  all  such  as  may  have  been  i^ 
thereon  by  fraud  or  without  authority  of  law,  enrolling 
.such  as  may  have  lawful  right  thereto,  and  their  desc 
ants  born  since  such  rolb  were  made,  with  such  intermai 
white  persons  as  may  be  entitled  to  citizenship  under  C 
okee  laws. 

§  386.  Boll  of  Cherokee  Freedmen.— It  shall  make  a 
of  Cherokee  freedmen  in  strict  compliance  with  the  <ie 
of  the  Court  of  Claims  rendered  the  third  day  of  Febru 
eighteen  hundred  and  niuety-six. 

§  387.  BoUb  of  Other  Tribes. — Said  commission  is 
thorized  and  directed  to  make  correct  rolls  of  the  citii 
by  blood  of  all  the  other  tribes,  eliminating  from  the  tr 
rolls  such  names  as  may  have  been  placed  thereon  by  ft 
or  without  authority  of  law,  enrolling  such  only  as  may  1 
lawful  right  thereto,  and  their  descendants  born  since  i 
rolls  were  made,  with  such  intermarried  white  persoa 
niny  be  entitlod  to  Choetaw  and  Chickasaw  citizenship 
der  the  treaties  and  lawn  of  said  tribes. 

§  388.  Identity  of  Mississippi  Choctaws. — Said  com 
sion  shall  hnve  authority  to  determine  the  identity  of  C 
taw  Indians  claiming  rights  in  the  Choctaw  lands  u 
jirtiele  fourteen  of  the  treaty  between  the  United  States 
the  Choctaw  Xntion  concluded  September  twenty-sevi 
eighteen  hundred  and  thirty,  and  to  that  end  they  ma) 
minister  oaths,  examine  witnesses,  and  perform  all  < 
acts  nceessary  thereto  and  make  report  to  the  Seen 
of  the  Interior. 
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§  389.  Boll  of  Greek  Freedmen.— The  roll  of  Creek  f  reed- 
en  made  by  J.  W.  Dunn,  under  authority  of  the  United 
JitjBS,  prior  to  March  fourteenth,  eighteen  hundred  and 
xty-seven,  is  hereby  confirmed,  and  said  commission  is 
irected  to  enroll  all  persons  now  living  whose  names  are 
rand  on  said  rolls,  and  all  descendants  born  since  the  date 
t  said  roll  to  persons  whose  names  are  found  thereon,  with 
ach  other  persons  of  African  descent  as  may  have  been 
ightfully  admitted  by  the  lawful  authorities  of  the  Creek 
Nation. 

§  390.  Roll  of  Choctaw  Freedmen. — It  shall  make  a  cor- 
■^ct  roll  of  all  Choctaw  freedmen  entitled  to  citizenship  un- 
fcfthe  treaties  and  laws  of  the  Choctaw  Nation,  and  all  their 
te»cendants  born  to  them  since  the  date  of  the  treaty. 

§  391.  Roll  of  Chickasaw  Freedmen. — It  shall  make  a 
>^rect  roll  of  Chickasaw  freedmen  entitled  to  any  rights 

benefits  under  the  treaty  made  in  eighteen  hundred  and 
^ty-six  between  the  United  States  and  the  Choctaw  and 
^lekasaw  tribes  and  their  descendants  born  to  them  since 
^  date  of  said  treaty  and  forty  acres  of  land,  including 
^ir  present  residences  and  improvements,  shall  l)e  allotted 

each,  to  be  selected,  held,  and  used  by  them  until  their 
ghts  under  said  treaty  shall  be  determined  in  such  man- 
!^r  as  shall  be  hereafter  provided  by  Congress. 

§  392.  Cituenship  in  More  Than  One  Tribe.— The  sev> 
*al  tribes  may,  by  agreement,  determine  the  right  of  per- 
ins  who  for  any  reason  may  claim  citizenship  in  two  or 
tore  tribes,  and  to  allotment  of  lands  and  distribution  of 
uoneys  belonging  to  each  tribe;  but  if  no  such  agreement 
ft  made,  then  such  claimant  shall  be  entitled  to  such  rights 
lone  tribe  only,  and  may  elect  in  which  tribe  he  will  take 
fch  right;  but  if  he  fail  or  refuse  to  make  such  selection  in 
fc  time,  he  shall  be  enrolled  in  the  tribe  with  whom  he 
fc«  resided,  and  there  be  given  such  allotment  and  distri- 
•fions,  and  not  elsewhere. 
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No  person  shall  be  enrolled  who  has  not  heretofore  n- 
moved  to  and  in  good  faith  settled  in  the  nation  in  wh^ 
he  claims  cittsenship: 

§  393.  Mississippi  Choctaws  Excepted. — Pravided,  Iw 
ever,  That  nothing  pontained  in  this  Act  shall  be  so  M 
strued  as  to  militate  against  any  rights  or  privileges  wM 
the  Mississippi  Choctaws  may  have  under  the  laws  of 
the  treaties  with  the  T'nited  States. 


§  394.    Rolls  to  Be  Made  Descriptive  of  the 
Said  conimissicjii  shall   make  such   rolls  descriptive  of  I 
persons  thereon,  so  that  they  may  be  thereby  identified,  u 
it  is  anthoriz^il  to  take  a  census  of  each  of  said  tribes,  oi 
adopt^any  other  means  by  them  deemed  necessary  to  enil 
theiii  to  make  such  rolls.    They  shall  have  access  to  all  roU 
and  records  of  the  several  tribes,  and  the  United  States  wni 
in  Indian  Teriit()ry  shall  have  jurisdiction  to  compel  ^ 
officers  of  the  trilial   governments  and  custodians  of  s 
rolls  and  records  tii  deliver  .same  to  said  commission,! 
on  their  refusal  or  failure  to  do  so  to  punish  them  u 
contempt;  as  ni.sn  to  reriuire  all  citizens  of  said  tribes, i 
perstms  who  should  be  so  enrolled,  to  appear  before  i 
commission  for  cnnillnient,  at  such  times  and  places  asi 
he  fixed  by  said  coiumi.ssion,  iind  to  enforce  nbediencp  of 
others  concerned,  so  fiir  as  the  same  may  be  n(-ri's,vii(v 
enable  said   rnnuiiission  to  make   rolls  as  herein   rri]iii 
aiul  to  punish   iiiLyniip  who  may  in  any  manner  or  bv 
means  obstruct  saiii  work. 

5  395.     Rolls  to  Be  Pinal.— The  rolls  so  made,  when 
proved  by  the  Sci'rcljiry  of  the  Interior,  shall  be  final, 
the  persons  whose  names  are  found  thereon,  with  theiri 
scendants  theri';ifler  born   to  them,   with  such   persons 
may  iiitermairy  jiccordiiiir  to  tribal  laws,  shall  alone 
tiite  the  several  tviU's  wluch  they  i-epresent. 
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396.  Commission  to  Have  Inquisitorial  Power.— The 
ibers  of  said  commission  shall,  in  pepforming  all  duties 
lired  of  them  by  law,  have  authority  to  administer  oaths, 
nine  witnesses,  and  send  for  persons  and  papers;  and 

person  who  shall  willfully  and  knowingly  make  any 
?  affidavit  or  oath  to  any  material  fact  or  matter  before 

member  of  said  commission,  or  before  any  other  officer 
horized  to  administer  oaths,  to  any  affidavit  or  other 
ler  to  be  filed  or  oath  taken  before  said  commission,  shall 
deemed  guilty  of  perjury,  and  on  conviction  thereof  shall 
punished  as  for  such  offense. 

3DT.  Bettlement  Upon  Lands  of  Other  Tribes.— (Sec.  22.) 
t  where  members  of  one  tribe,  under  intercourse  laws, 
^8,  or  customs,  have  made  homes  within  the  limits  and 
be  lands  of  another  tribe  they  may  retain  and  take  allot- 
It,  embracing  same  under  such  agreement  as  may  be  made 
veen  such  tribes  respecting  such  settlers ;  but  if  no  such 
eenient  be  made  the  improvements  so  made  shall  he  a])- 
■aed,  and  the  value  thereof,  including  uU  damages  lu- 
red by  such  settler  incident  to  enforced  removal,  shall 
paid  to  him  immediately  upon  removal,  out  of  any  funds 
inging  to  the  tribe,  or  such  settler,  if  he  so  desire,  may 
ke  private  sale  of  his  improvements  to  any  citizen  of  the 
le  owning  the  lands : 

hovided.  That  he  shall  not  be  paid  for  improvements 
de  on  lands  in  excess  of  that  to  which  he,  his  wife,  and 
lor  children  are  entitled  to  under  this  Act. 

1398.  Agricultural  Leases.— (Sec.  23.)  That  all  leases 
■gricultural  or  grazing  land  belonging  to  any  tribe  nmde 
ftlhe  first  day  of  January,  eighteen  hundred  and  ninety- 
",  by  the  tribe  or  any  member  thereof,  shall  be  abso- 
'iy  void,  and  all  such  grazing  leases  made  prior  to  said 
'  shall  terminate  on  the  first  day  of  April,  eighteen  bun- 
'  and  ninety-nine,  and  all  such  agricultural  leases  sUaW 
inate  on  Januaiy  first,  nineteen  hundred ;  bat  t\\\s  sWW 
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not  prevent  individuals  from  leasing  their  allotments  wka 
made  to  them  as  pi-ovided  in  this  Act,  nor  from  occapjilf 
or  renting  their  proportionate  shares  of  the  tribal  landi  ■ 
til  the  allotments  herein  provided  for  are  made. 

§  399.  Tribal  Moneya.— (Sec.  24.)  That  all  moneyspul 
into  the  United  States  Treasiirj'  at  Saint  Louis,  MisKOi^ 
under  provisions  of  this  Act  shall  be  placed  to  the  enSHf 
the  tribe  to  which  they  belong ;  and  the  assistant  Uniti 
States  treasHi-er  shall  give  triplicate  receipts  therefor  to  ft 
depositor. 

§  400.  Segregation  of  Land  for  Registered  Delawinir 
(Sec.  25,)  That  before  any  allotment  shall  be  madeof  UiJ 
in  the  Cherokee  Nation,  there  shall  be  segregated  thereW 
by  the  commission  heretofore  mentioned,  in  separate  ilM 
ments  or  o1henvi.se,  the  one  hundred  and  fifty-seven  tki 
sand  six  hundred  acres  purchased  by  the  Delaware  tii 
of  Indians  from  the  Cherokee  Nation  under  agreement 
April  eighth,  eighteen  hundred  and  sixty-seven,  subject 
the  judicijit  determination  of  the  rights  of  said  desrendol 
and  the  Cherokee  Nation  under  said  agreement. 

§  -401.  Delaware  Indians  Empowered  to  Bring  8i 
That  the  Deljiware  Indians  residing  in  the  Cherokee  Ni 
are  hereby  authorized  and  empowered  to  bring  suit  ii 
Court  of  Claims  of  the  TTnited  States,  within  sixtj-  dn 
after  the  passage  of  this  Act,  against  the  Cherokee  Natil 
for  the  purpose  of  determining  the  rights  of  said  Dela«l 
Indians  in  and  to  the  lands  and  funds  of  said  nation  nni 
their  contract  and  agreement  with  the  Cherokee  Niti 
dated  April  eighth,  eighteen  hundred  and  sixty-aevent 
the  Cherokee  Xalion  may  bring  a  like  suit  against  ■ 
Delaware  Indians;  and  jurisdiction  is  conferred  on  I 
court  to  adjudicate  and  fully  determine  the  same,  n 
right  of  appeal  to  either  party  to  the  Supreme  Court 
the  United  States. 
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L  Laws  of  Various  Tribes  Mot  Enforceable.— (See. 
hat  on  and  after  the  passage  of  this  Act  the  laws  of 
ioos  tribes  or  nations  of  Indians  shall  not  be  en- 
it  law  or  in  equity  by  the  courts  of  the  United  States 
Indian  Territory. 

.  Indian  Inspector.  (Sec.  27.)  That  the  Secretary 
[nterior  is  authorized  to  locate  one  Indian  inspector 
an  Territory,  who  may,  under  his  authority  and 
n,  perform  any  duties  required  of  the  Secretary  of 
;rior  by  law,  relating  to  affairs  therein. 

.  Tribal  Courts  Abolished.— (Sec.  28.)  That  on 
t  day  of  July,  eighteen  hundred  and  ninety-eight, 
il  courts  in  Indian  Territory  shall  be  abolished,  and 
ST  of  said  courts  shall  thereafter  have  any  authority 
?r  to  do  or  perform  any  act  theretofore  authorized 
law  in  connection  with  said  courts,  or  to  receive 
J-  for  same;  and  all  civil  and  criminal  fsauses  then 
r  in  any  such  court  shall  be  transferred  to  the  United 
court  in  said  Territory  by  filing  with  the  clerk  of 
rt  the  original  papers  in  the  suit: 

ided,  That  this  section  shall  not  he  in  force  as  to  the 
law,  Choctaw,  and  Creek  tribes  or  nations  until  the 
y  of  October,  eighteen  hundred  and  ninety-eight. 

:  Atoka  Agreement.— (Sec.  29.)  That  the  agree- 
ade  by  the  Commission  to  the  Five  Civilized  Tribes 
mmissions  representing  the  Choctaw  and  Chickasaw 
f  Indians  on  the  twenty-third  day  of  April,  eighteen 
1  and  ninety-seven,  as  herein  amended,  is  hereby 
and  confirmed,  and  the  same  shall  be  of  full  force 
ect  if  ratified  before  the  first  day  of  December, 
I  hundred  and  ninety-eight,  by  a  majority  of  the 
lumber  of  votes  cast  by  the  members  of  said  tribes 
ection  held  for  that  purpose;  and  the  execulwfta  o^ 
)es  are  hereby  authorized  and  directed  to  TQaV.e  ^w\i- 
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lie  proclamation  that  said  agreement  shall  be  voted  « 
the  next  general  election,  or  at  any  special  election  t 
called  by  such  executives  for  the  purpose  of  voting  on 
agreement;  and  at  the  election  held  for  such  purpoK 
male  members  of  each  of  said  tribes  qualified  to  vote  lu 
his  tribal  laws  shall  have  the  right  to  vote  at  the  ei« 
precinct  most  convenient  to  his  residence,  whether  the  s 
be  within  the  bounds  of  his  tribe  or  not:  Prorided,  Tlul 
person  whose  right  to  citizenship  in  either  of  said  trilM 
nations  is  now  contested  in  original  or  appellate  proa 
ings  before  any  United  States  court  shall  be  permitted 
vote  at  said  election :  Provided  further,  That  the  vota  ( 
in  both  said  tribes  or  nations  shall  be  forthwith  retnn 
duly  certified  by  the  precinct  officers  to  the  national  W 
taries  of  said  tribes  or  nations,  and  shall  be  presented 
said  national  secretaries  to  a  board  of  commissioners  t 
sisting  of  the  principal  chief  and  national  secretary  of 
Choctaw  Nation,  the  governor  and  national  secretary  of 
Chickasaw  Nation,  and  a  member  of  the  Commission  to 
Five  Civilized  Tribes,  to  be  designated  by  the  chairmii) 
said  commission;  and  said  board  shall  meet  without  dt 
at  Atoiia,  in  the  Indian  Territory,  and  canvass  and  w 
said  votes  and  make  proclamation  of  the  result;  and  if  i 
agreement  as  amended  he  so  ratified,  the  provisions  of  I 
Act  shall  then  only  apply  to  said  tribes  where  the  same 
not  conflict  with  the  provisions  of  said  agreement;  but 
provisions  of  said  agreement,  if  so  ratified,  shall  not  in  I 
manner  affect  the  provisions  of  section  fourteen  of  this  i 
which  said  amendment  and  agreement  is  as  follows: 

§  405a.  Pertaining  to  Creek  Agreement. — (Sec.  30.)  f 
the  agreement  made  by  the  Commission  to  the  Five  (S 
ized  Tribes  with  the  commission  representing  the  Musea 
(or  Creek)  tribe  of  Indians  on  the  twenty-seventh  diy 
September,  eighteen  hundred  and  ninety-seven,  as  ba 
amended,  is  hereby  ratified  and  confirmed,  and  the  ■ 
shall  be  of  iuU  force  a.i\4  ftfteaX.  \1  t^MArA.  \wfore  the  I 
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ly  of  December,  eighteen  hundred  and  ninety-eight,  by 
majority  of  the  votes  east  by  the  members  of  said  tribe 
t  an  election  to  be  held  for  that  purpose ;  and  the  execu- 
nre  of  said  tribe  is  authorized  and  directed  to  make  public 
nroclamation  that  said  agreement  shall  be  voted  on  at  the 
i«xt  general  election,  to  be  called  by  such  executive  for 
%e purpose  of  voting  on  said  agreement;  and  if  said  agree- 
Bent  as  amended  be  so  ratified,  the  provisions  of  this  act 
Sail  then  only  apply  to  said  tribes  where  the  same  do  not 
>Hflict  with  the  provisions  of  said  agreement ;  but  the  pro- 
sions  of  said  agreement,  if  so  ratified,  shall  not  in  any 
ftnner  aflfect  the  provisions  of  section  fourteen  of  this  Act, 
ilich  said  amended  agreement  is  as  follows:  (Here  fol- 
1^  Creek  agreement  which  was  not  ratified  and  did  not 
come  effective.) 
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CHAPTEB    XLIL 

CHEROKP]E  ALLOTMENT  AGREEMENT. 

Chap.  1375. — An  Act  to  provide  for  the  allotment  i 
lands  of  the  Cherokee  Nation,  for  the  disposit 
town  sites  therein,  and  for  other  purposes.  (Ap[ 
July  1,  1902;  Hatified  August  7,  1902.)      (32 

716.) 

i  406.  Deflnition  of  "Nation,"  "Tribe." 

407.  Definition  of  "Principal  Chief,"  "Chief  Executive." 

40S.  "Dawes  CommlBoioD,"  "CommisBion." 

409.  Definition  of  "minor." 

410.  Definition  of  "Allottable  Land." 

411.  Definition  of  "Select." 

412.  Definition  of  "Member,"  "Membera,"  "Citizen,"  "Cltli 

413.  Masculine  Includes  Feminine. 

414.  Appraisement  of  Land. 

415.  Appraisement  by  Commission. 

416.  Allotment  Equal  to  110  Acres. 

417.  10  Acres  Smallest  Legal  Subdivision. 
4  IS.  Homestead — Reetrlctlons. 

419.  Lands  Inalienable  for  Five  Years. 

420.  Surplus  Alienable  in  Five  Years. 

421.  Selection  by  Ccmunisslon. 

422.  Smallest  Legal  Subdivision. 

423.  Unlawful  to  Enclose  More  Than  110  Acres. 

424.  Penalty. 

426.  Death  Prior  to  Selection. 

426.  Allotment  Certiilcate  Conclusive. 

427.  Jurisdiction  of  Commission  Over  Allotment  Bxcluslvi 

428.  Del  a  wares. 

439.  Reservation  from  Allotment. 

430.  Roll  as  Of  Sept.  1,  1902. 

431.  Enrollment. 

432.  Rolls  Made  in  Compliance  With  Curtis  Act,  etc. 

433.  No  Enrolled  Member  of  Other  Tribe  Entitled. 

434.  Approval  of  rolls  by  Secretary  of  Interior. 

435.  Enrollment  o1  CWWtea  Bnvu  Subaeduent  to  Sept.  1,  1 
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<36.   Only  Enrolled  Members  to  Participate. 

^37.   Cherokee  Schools. 

iiS.   Teachers. 

4S9.   Money  for  School,  How  Appropriated. 

440.  Roade. 

441.  Townaites — Acreage. 
441    Improvements  on  Lot. 

at.    Platting,  Appraisal  and  Disposal. 

444.  Improvements — Purchase  at  One-fourth  Value. 

446.  No  Improvements. 

44C.    Poflsession  With  Improvements. 

447.  Poeseseion  Without  Improvements. 

445.  Purchase  Price,  How  Paid. 

449.  Sale  at  Public  Auction. 

450.  Terms  of  Sale. 

451.  Towns  of  Less  Than  200  People. 

452.  Cemeteries. 

453.  United  States  to  Pay  Expense  of  Platting,  etc. 

454.  Unsold  Lots  Not  Taxable. 

455.  Past-due  Payment  to  Bear  Interest. 

456.  Church  and  Parsonage  Lots. 

457.  Vacancy  in  Commission. 

458.  Payment  of  Purchase  Price. 

459.  Purchase  at  Public  Auction. 

460.  Lots  for  Court  Houses,  Etc. 

461.  Patents. 

462.  Conveyances  to  be  Approved. 

463.  Acceptance  of  Patent,  Waiver. 

464.  Acceptance  of  Patents  for  Minors,  Etc. 

465.  Patents  to  be  Recorded. 

466.  Expiration  of  Tribal  Government. 

467.  Collection  of  Revenues. 

468.  All  Necessary  Powers. 

4€9.    Payment  of  Funds  of  Tribe. 

470.  Payment  of  Tribal.  Indebtedness. 

471.  Demands  Against  the  United  States  Referred  to  Court  of 

Claims. 

472.  No  contest  After  Nine  Months. 

473.  Selection  for  Minors. 

474.  BuUdings  of  NaUon. 

475.  Agricultural  Leases. 

476.  No  provision  of  Curtis  Act  Inconsistent  Shall  Apply. 

477.  Effective  Upon  Ratification. 

478.  Election. 
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§  406.    Deftnitioii    of    "Nation"— "Kibe."— (Sei 

The  words  "nation"  and  "tribe"  shall  each  be  b 
refer  to  the  Cherokee  Nation  or  tribe  of  Indians  in  ] 
Territory. 

§  407.    Definition  of  "Principal  Chief" — "Chief  1 

live." — (Sec.  2.)  The  words  "principal  chief"  or  ' 
executive"  shall  be  held  to  mean  the  principal  chief  o 
tribe. 

§  408.  "Dawes  CiMmnission" — "Ctmrniiagion." — (Se 
The  words  "Dawes  Commission"  or  "Commisuon" 
be  held  to  mean  the  United  States  Commission  to  the 
Civilized  Tribes. 

§  409.  Definition  of  Minor.— (Sec.  4.)  The  word  "m 
shnll  be  held  to  mean  males  under  the  age  of  twenl 
years  and  feniHles  under  the  age  of  eighteen  years. 

§  410.  Definition  of  "Allottable  Land."— (Sec.  5.) 
terms  "allottable  lands"  or  "lands  allottable"  shi 
held  to  mean  all  the  lands  of  the  Cherokee  tribe  not  I 
reserved  from  allotment. 

§  411.  Definition  of  "Select." — (Sec.  6.)  The  won 
lect"  and  its  various  modifications,  as  applied  to  allot 
and  homesteads,  .shall  be  held  to  mean  the  formal  a; 
tion  at  the  land  office  to  be  established  by  the  Daw«s 
mission  for  the  Cherokee  Nation,  for  particular  tr* 
land. 

§  412.  Definition  of  "Member,"  "Members,"  "Cit 
or  "CitiMns."— (See.  7.)  The  words  "member"  or  " 
bers"  or  "citizen"  or  "citizen.s"  shall  be  held  to  mean 
bers  or  citizens  of  the  Cherokee  Nation,  in  the  Indiai 
ritory. 
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.  Masenline  Indades  Feminine.— (Sec.  8.)  Every 
I  this  Act  importing  the  masculine  gender  may  ex- 
d  be  applied  to  females  as  well  as  males,  and  the 
the  plural  may  include  also  the  singular,  and  vice 


.  Appraisement  of  Land. — (Sec.  9.)  The  lands  be- 
to  the  Cherokee  tribe  of  Indians  in  Indian  Terri- 
ceept  such  as  are  herein  reserved  from  allotment, 
\  appraised  at  their  true  value:  Provided,  That  in 
^rmination  of  the  value  of  such  land,  consideration 
)t  be  given  to  the  location  thereof,  to  any  timber 
,  or  to  any  mineral  deposits  contained  therein,  and 
I  made  without  reference  to  improvements  which 
located  thereon. 

.  Appraisement  by  Commission. — (Sec.  10.)  The 
Binent,  as  herein  provided,  shall  be  made  by  the 
sion  to  the  Five  Civilized  Tribes,  under  the  direc- 
the  Secretary  of  the  Interior. 

.    Allotment  Equal  to  One  Hundred  and  Ten  Acres. 

.)  There  shall  be  allotted  by  the  Commission  to  the 
vilized  Tribes  and  to  each  citizen  of  the  Cherokee 
?  soon  as  practicable  after  the  approval  by  the  Sec- 
)f  the  Interior  of  his  enrollment  as  herein  provided, 
ual  in  value  to  one  hundred  and  ten  acres  of  the 
allottable  lands  of  the  Cherokee  Nation,  to  conform 
y  as  may  be  to  the  areas  and  boundaries  established 
Sovernment  survey,  which  land  may  be  selected  by 
ottee  so  as  to  include  his  improvements. 

Ten  Acres  Smallest  Legal  Subdivision.— (See. 
3r  the  purpose  of  making  allotments  and  designate 
lesteads  hereunder,  the  forty-acre,  or  quarter  of  a 
section,  subdivision  established  by  the  Government 
nay  be  dealt  with  as  if  further  subdivided  mVo  Iwxt 


§  422  LANDS  OF  THE  FIVE  CIVILIZBD 

squal  parts  in  the  usual  manner,  thus  making  the  a 
legal  subdivision  ten  acres,  or  a  quarter  of  a  qoarte 
quarter  of  a  section. 

§  418.  Homestead — Bestrictions. — (Sec.  13.)  Each 
ber  of  said  tribe  shall,  at  the  time  of  the  selection 
allotment,  designate  as  a  homestead  out  of  said  all( 
.  land  equal  in  value  to  forty  acres  of  the  average  allc 
lands  of  the  Cherokee  Nation,  as  nearly  as  may  be, 
shall  be  inalienable  during  the  lifetime  pf  the  allottf 
exceeding  twenty-one  years  from  the  date  of  the  cert 
of  allotment.  Separate  certificate  shall  issue  for  said 
stead.  During  the  time  said  homestead  is  held  by  t 
lottee  the  same  shall  be  nontaxable  and  shall  not  be 
for  any  debt  contracted  by  the  owner  thereof  while  & 
by  him. 

§  4.1!).  Lands  Inalienable  for"  Five  Years. — (Sec. 
Lands  allntted  to  citizens  shall  not  in  any  manner 
ever  or  at  any  time  be  encumbered,  taken,  or  sold  to  s 
or  satisfy  any  debt  or  obligation,  or  be  alienated  by  t 
lottee  or  his  heirs,  before  the  expiration  of  five  years 
the  date  of  the  ratification  of  this  Act. 

§  420.  Surplus  Alienable  in  Five  Years. — (Sec.  15. 
lands  allotted  to  the  members  of  said  tribe,  except 
land  as  is  set  aside  to  each  for  a  homestead  as  hereii 
vided,  shall  be  alienable  in  five  years  after  issuance  o 
ent, 

§  421.  Selection  By  Commission.— (Sec.  16.)  If  f( 
reason  an  allotment  should  not  be  selected  or  a  hoim 
designated  by  or  on  behalf  of  any  member  of  the  ti 
shall  be  the  duty  of  said  CoTnniis.sion  to  make  said  se! 
and  designation. 

5  422.  Smallest  Legal  Subdivision.— (Sec.  17.)  1 
iitaking  of  allotmeiUs  aM  \\\  Wt  4t?,l^«ition  of  home 
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members  of  said  tribe,  said  Commission  shall  not  be  re- 
*ed  to  divide  lands  into  tract^s  of  less  than  the  smallest 
il  subdivision  provided  for  in  section  twelve  hereof. 

423.  Unlawfiil  to  Inclose  More  Than  110  Acres.— (Sec. 

I  It  shall  be  unlawful  after  ninety  days  after  the  rati- 
tion  of  this  Act  by  the  Cherokees  for  any  member  of  the 
jrokee  tribe  to  inclose  or  hold  possession  of,  in  any  man- 
,  by  himself  or  through  another,  directly  or  indirectly, 
re  lands  in  value  than  that  of  one  hundred  and  ten  acres 
average  allotable  lands  of  the  Cherokee  Nation,  either 
himself  or  for  his  wife,  or  for  each  of  his  minor  chil- 
1,  if  members  of  said  tribe;  and  any  member  of  said 
e  found  in  such  possession  of  lands,  or  having  the  same 
ny  manner  inclosed,  after  the  expiration  of  ninety  days 
r  the  date  of  the  ratification  of  this  Act  shall  be  deemed 
ty  of  a  misdemeanor. 

424.  Penalty. — (Sec.   19.)     Any   person  convicted  of 
ating  any  of  the  provisions  of  section  eighteen  of  this 

shall  be  punished  by  a  fine  of  not  less  than  one  hun- 
i  dollars,  shall  stand  tjommitted  until  such  fine  and 
8  are  paid  (such  commitment  not  to  exceed  one  day 
every  two  dollars  of  said  fine  and  costs),  and  shall  for- 
possession  of  any  property  in  question,  and  each  day 
which  such  offense  is  committed  or  continues  to  exist 

II  be  deemed  a  separate  offense.  The  United  States  dis- 
!t  attorney  for  the  northern  district  is  required  to  see 
t  the  provisions  of  said  section  eighteen  are  strictly  en- 
Jed,  and  he  shall  immediately,  after  the  expiration  of 
fiinety  days  after  the  ratification  of  this  Act,  proceed  to 
Assess  all  persons  of  such  excessive  holdings  of  lands 
to  prosecute  them  for  so  unlawfully  holding  the  same, 
the  Commission  to  the  Five  Civilized  Tribes  shall  have 
>rity  to  make  investigations  of  all  violations  of  section 
^n  and  make  report  thereon  to  the  United  States  dis- 
ittorney. 
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§  425.  Death  Prior  to  Selection.— (See.  20.)  If  a 
son  whose  name  appears  upon  the  roll  prepared  as 
provided  shall  have  died  subsequent  to  the  first 
September,  nineteen  hundred  and  two,  and  before 
ing  his  allotment,  the  lands  to  which  auch  person 
have  been  entitled  if  living  shall  be  allotted  in  ik 
and  shall,  with  his  proportionate  share  of  other  triba 
erty,  descend  to  his  heirs  according  to  the  laws  of  < 
and  distribution  as  provided  in  chapter  forty-nine  of 
field's  Digest  of  the  Statutes  of  Arkansas:  ProvidM 
the  allotment  thus  to  be  made  shall  be  selected  by 
appointed  administrator  or  executor.  If,  however,  m 
ministrator  or  executor  be  not  duly  and  expedition! 
pointed,  or  fails  to  act  promptly  when  appointed, 
any  other  cause  such  selection  be  not  so  made  wi 
reasonable  and  proper  time,  the  Dawes  Commissior 
designate  the  lands  thus  to  be  allotted. 

§  426.  Allotment  Certificate  Conclusive.— (Sec.  21. 
lotnient  certificates  issued  by  the  Dawes  Commissiot 
be  conclusive  evidence  of  the  right  of  an  allottee 
tract  of  land  described  therein,  _and  the  United  Stat 
dian  agent  for  the  Union  Agency  shall,  under  the  dii 
of  the  Secretary  of  the  Interior,  upon  the  application 
allottee,  place  him  in  possession  of  his  allotment,  ant 
remove  therefrom  all  persons  objectionable  to  him,  ai 
acts  of  the  Indian  agent  hereunder  shall  not  be  coni 
by  the  writ  or  process  of  any  court. 

§  427.  Jurisdiction  of  Commission  Orer  AUotmei 
clnsiTe. — {Sec.  22.)  Exclusive  jurisdiction  is  hereb; 
ferred  upon  the  (Commission  to  the  Five  CiviliMd  1 
under  the  direction  of  the  Secretary  of  the  Interior, 
termine  all  matters  relative  to  the  appraisement  «r 
allotment  of  lands. 

§  428.    Delawares.— (Sec.    23.)      AU    Delaware  I 
who  are  nieu\bera  oi  \.\\ft  Cherokee  Nation  shall  take 
364 
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;  share  in  the  funds  of  the  tribe,  as  their  rights  may  be 
ermined  by  the  judgment  of  the  Court  of  Claims,  or  by 
Supreme  Court  if  appealed,  in  the  suit  instituted  there- 
by the  Delawares  against  the  Cherokee  Nation,  and  now 
tding;  but  if  said  suit  be  not  determined  before  said 
amission  is  ready  to  begin  the  allotment  of  lands  of  the 
)e  as  herein  provided,  the  Commission  shall  cause  to  be 
regated  one  hundred  and  fifty-seven  thousand  six  hun- 
d  acres  of  land,  including  lands  which  have  been  selected 
[  occupied  by  Delawares  in  conformity  to  the  provisions 
their  agreement  with  the  Cherokees  dated  April  eighth, 
bteen  hundred  and  sixty-seven,  such  lands  so  to  remain, 
ject  to  disposition  according  to  such  judgment  as  may 
rendered  in  said  cause;  and  said  Commission  shall  there- 
in proceed  to  the  allotment  of  the  remaining  lands  of  the 
>e  as  aforesaid.  Said  Commission  shall,  when  final  judg- 
nt  is  rendered,  allot  lands  to  such  Delawares  in  con- 
mity  to  the  terms  of  the  judgment  and  their  individual 
hts  thereunder.  Nothing  in  this  Act  shall  in  any  manner 
>air  the  rights  of  either  party  to  said  contract  as  the 
ae  may  be  finally  determined  by  the  court,  or  shall  inter- 
e  with  the  holdings  of  the  Delawares  under  their  con- 
ct  with  the  Cherokees  of  April  eighth,  eighteen  hundred 
1  sixty -seven,  until  their  rights  under  said  contract  are 
termined  by  the  courts  in  their  suit  now  pending  against 
J  Cherokees,  and  said  suits  shall  be  advanced  on  the 
?ket  of  said  courts  and  determined  at  the  earliest  time 
icticable. 

429.  SeMTvation  Prom  AUotment.— (Sec.  24.)  The 
>w]ng  lands  shall  be  reserved  from  the  allotment  of 
s  herein  provided  for : 

)   All  lands  set  apart  for  town  sites  by  the  provisions  of 
Act  of  Congress  of  June  twenty-eighth,  eighteen  hun- 
and  ninety-eight  (Thirtieth  Statutes,  page  four  hun- 
and  ninety-five),  the  provisions  of  the  Act  oi  Cotv^t^^'s^ 

ass 


§  429  lanrs  op  the  five  civilized  tbibbb. 


of  May  thirty-first,  nineteen  hundred  (Thirty-first  Ststalq 
page  two  hundred  and  twenty-one),  and  by  the  provnttf 
of  this  Act. 

(b)  Alt  lands  to  which,  upon  the  date  of  the  ratifiuM 
of  this  Act,  any  railroad  company  may,  under  any  trMtF 
or  Act  of  Cofigress,  have  a  vested  right  for  right  of  wVi 
depots,  station  grounds,  water  stations,  stock  yards,  il 
similar  uses  only,  connected  with  the  maintenance  and 
ation  of  the  railroad. 

(e)  All  lands  selected  for  town  cemeteries  not  to  ei 
twenty  acres  each. 

(d)  One  acre  of  land  for  each  Cherokee  sehoolhome  ntl 
included  in  town  .sites  or  herein  otherwise  provided  for. 

(e)  Four  arres  for  Willie  Halsell  College  at  Vinita. 

(f)  Four  acres  for  Baptist  Sti.ssion  school  at  Tahleqnik. 

(g)  Four  acres  fur  Presbyterian  school  at  Tahleqush- 

(h)   Four   acres    fur    Park    Hill    Mission    school   south  d 
Tahlequah. 

(i)  Four  acres  fur  Klni  Springs  Mission  school  at  B*n 
Fork. 

(j)  Four  acres  for  Dwipht  Mission  school  at  Sallis»w. 

(k)  Four  acres  for  Skiatook  Mission  near  Skiatook. 

(1)  Four  acres  for  Lutheran   Mission  school  on  lUiw 
River  north  of  Tahlequah. 

(in)  Sufficient  ground  for  burial  purposes  where  w 
horhood  cemeteries  are  now  located,  not  to  exceed  t 
acres  each, 

(n)  One  acie  fur  each  church  house  outside  of  towni 
(o)  The  sqiuirc  now  occupied  by  the  capitol  building 
Tahlequah. 
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p)  The  grounds  now  occupied  by  the  national  jail  at 
ilequah. 

iq)  The  grounds  now  occupied  by  the  Cherokee  Advo- 
«  printing  office  at  Tahlequah. 

[t)  Forty  acres  for  the  Cherokee  Male  Seminary  near 
Uequah. 

s)  Forty  acres  for  the  Cherokee  Female  Seminary  at 
ilequah. 

t)  One  hundred  and  twenty  acres  for  the  Cheroke  Or- 
tn  Asylum  on  Grand  River. 

u)  Forty  acres  for  colored  high  school  in  Tahlequah 
:rict. 

v)  Forty  acres  for  the  Cherokee  Insane  Asylum. 

w)  Four  acres  for  the  school  for  blind,  deaf  and  dumb 
Idren  near  Fort  Gibson. 

[Tie  acre  so  reserved  for  any  church  or  schoolhouse  in 
r  quarter  section  of  land  shall  be  located  where  prac- 
ible  in  a  comer  of  such  quarter  section  adjacent  to  the 
tion  lines  thereof. 

^vided.  That  the  Methodist  Episcopal  Church  South 
y,  within  twelve  months  after  the  ratification  of  this 
,  pay  ten  dollars  per  acre  for  the  one  hundred  and  sixty 
«s  of  land  adjacent  to  the  town  of  Vinita,  and  heretofore 
apart  by  act  of  the  Cherokee  national  council  for  the 

of  said  church  for  missionary  and  educational  pur- 
%  and  now  occupied  by  Willie  Halsell  College  (formerly 
oway  College),  and  shall  thereupon  receive  title  there- 
but  if  said  church  fail  so  to  do  it  may  continue  to  oc- 
r  said  one  hundred  and  sixty  acres  of  land  as  long  as  n 

same  for  the  purposes  aforesaid. 

ad  any  other  school  or  college  in  the  Cherokee  Nation 
ih  claims  to  be  entitled  under  the  law  to  a  grealex  wwm- 
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ber  of  acres  than  is  set  apart  for  said  school  or  eoUtgt  \f 
section  twenty-four  of  this  Act  may  have  the  numbvit 
acres  to  which  it  is  entitled  by  law.  The  trustees  of  ai 
school  or  college  shall,  within  sixty  days  after  the  ntifia- 
tion  of  this  Act,  make  application  to  the  Secretary  of  111 
Interior  for  the  number  of  acres  to  which  guch  uhoolw 
college  claims  to  be  entitled,  and  if  the  Secretary  of  tta 
Interior  shall  find  that  such  school  or  college  is,  under  tlM 
laws  and  treaties  of  the  Cherokee  Nation  in  force  prior  t» 
the  ratification  of  this  Act,  entitled  to  a  greater  nnmbcfll 
acres  of  land  than  is  provided  for  in  this  Act,  he  shiB » 
determine  and  his  decision  shall  be  final.  The  amount  Mi 
found  by  the  Seeretar>'  of  the  Interior  shall  be  set  iput 
for  the  use  of  such  college  or  school  as  long  as  the  same  nV 
be  used  for  missionary  and  educational  purposes:  Pl^ 
vided,  That  the  trustees  of  such  school  or  college  shall  PV 
ten  dollars  per  acre  for  the  number  of  acres  so  found  1^ 
the  Secretary  of  the  Interior  and  which  have  been  here* 
fore  set  apart  b\'  act  of  the  Cherokee  national  council  ft» 
use  of  such  school  or  college  for  missionary  or  educstiinil 
purpose.s,  and  upon  the  payment  of  such  sum  within  B3lt! 
clays  after  the  dcci,sion  of  the  Secretary  of  the  Interior  nil 
college  or  school  may  i-eceive  a  title  to  such  land. 

§  430.  RoU  As  of  September  Ist,  1903.— (Sec.  25.)  IHl 
roll  of  citizens  of  the  Cherokee  Nation  abatl  be  madeu^ 
yeptember  first,  nineteen  hundred  and  two,  and  the  niiri 
of  all  person.s  then  living  and  entitled  to  enrollment  on  til 
date  shall  be  placed  on  said  roll  by  the  Commission  Jo  ij 
Five  Civilized  Tribes.  ] 

§  431.  Enrollment.— (Sec.  26.)  The  names  of  all  p 
sons  living  on  the  first  day  of  September,  nineteen  htt 
and  two,  entitled  to  he  enrolled  as  provided  in  section 
ty-five  hereof,  shall  be  placed  upon  the  roll  made  by  ■ 
(Commission,  and  no  child  born  thereafter  to  a  eitisen,! 
no  white  person  who  has  intermarried  with  a  Cbai 


CHEBOKEE  ALLOTMENT   AQREEMBNT  §  434 

\zen  since  the  sixteenth  day  of  December,  eighteen  hun- 
td  and  ninety-five,  shall  be  entitled  to  enrollment  or  to 
"ticipate  in  the  distribution  of  the  tribal  property  of  the 
erokee  Nation. 

^  432.  Bolls  Made  in  Compliance  With  Curtis  Act,  Etc. 
Sec.  27.)  Such  rolls  shall  in  all  other  respects  be  made 
strict  compliance  with  the  provisions  of  section  twenty- 
>  of  the  Act  of  Congress  approved  June  twenty-eight, 
hteen  hundred  and  ninety-eight  (Thirtieth  Statutes, 
je  four  hundred  and  ninety-five),  and  the  Act  of  Con- 
^88  approved  May  thirty-first,  nineteen  hundred  (Thirty- 
it  Statutes,  page  two  hundred  and  twenty-one). 

I  433.  No  Enrolled  Member  of  Other  Tribe  Entitled;— 
ec.  28.)  No  person  whose  name  appears  upon  the  roll 
tde  by  the  Dawes  Commission  as  a  citizen  or  freedman  of 
y  other  tribe  shall  be  enrolled  as  a  citizen  of  the  Chero- 
e  Nation. 

%  434.  Approval  of  Bolls  By  Secretary  of  Interior.— 
•ec.  29.)  For  the  purpose  of  expediting  the  enrollment 
the  Cherokee  citizens  and  the  allotment  of  lands  as  here- 
provided,  the  said  Commission  shall,  from  time  to  time, 
id  as  soon  as  practicable,  forward  to  the  Secretary  of  the 
.terior  lists  upon  which  shall  be  placed  the  names  of  those 
ffions  found  by  the  Commission  to  be  entitled  to  enroU- 
•nt.  The  lists  thus  prepared,  when  approved  by  the  Sec- 
ftary  of  the  Interior,  shall  constitute  a  part  and  parcel  of 
«  final  roll  of  citizens  of  the  Cherokee  tribe,  upon  which 
lotment  of  land  and  distribution  of  other  tribal  property 
Ul  be  made.  When  there  shall  have  been  submitted  to 
I  approved  by  the  Secretary  of  the  Interior  lists  eni- 
eing  the 'names  of  all  those  lawfully  entitled  to  enroll- 
It,  the  roll  shall  be  deemed  complete.  The  roll  so  pre- 
ed  shall  be  made  in  quadruplicate,  one  to  be  deposited 
b  the  Secretary  of  the  Interior,  one  with  the  Co\wxv\W 
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sioner  of  Indian  Affairs,  one  with  the  principal  chief  of 
Cherokee  Nation,  and  one  to  remain  with  the  Commiss 
to  the  Five  Civilized  Tribes. 

§  435.  Enrollment  of  Children  Bom  Subsequent  to  S 
tember  Ist,  1902. — (See.  30.)  During  the  months  of  S( 
tember  and  October,  in  the  year  nineteen  hundred  and  ti 
the  Commission  to  the  Five  Civilized  Tribes  may  recci 
applications  for  enrollment  of  such  infant  children  as  m 
have  been  born  to  recognized  and  enrolled  citizens  of  1 
Cherokee  Nation  on  or  before  the  first  day  of  Septemb 
nineteen  hundred  and  two,  but  the  application  of  no  p 
son  whomsoever  for  enrollment  shall  be  received  after  t 
thirty-first  day  of  October,  nineteen  hundred  and  two. 

§  436.    Only   Enrolled   Members   to   Participate.— (8< 

31.)  No  person  whose  name  does  not  appear  upon  then 
prepared  as  herein  provided  shall  be  entitled  tb  in  ai 
manner  participate  in  the  distribution  of  the  common  pro 
erty  of  the  Cherokee  tribe,  and  those  whose  names  appe; 
thereon  shall  participate  in  the  manner  set  forth  in  tl 
Act :  Provided,  That  no  allotment  of  land  or  other  trih 
property  shall  be  made  to  any  person,  or  to  the  heirs  ( 
any  person,  whose  nauie  is  on  said  roll  and  who  died  prio 
to  the  first  day  of  September,  nineteen  hundred  and  tf« 
The  rifrht  of  such  person  to  any  interest  in  the  lands  orothi 
tribal  propeity  shall  be  deemed  to  have  become  ext» 
j^fuished  and  to  have  passed  to  the  tribe  in  general  uponli| 
death  before  said  date,  and  any  person  or  persons  who 
conceal  the  death  of  any  one  on  said  roll  as  aforesaid 
the  purpose  of  profiting  by  said  concealment,  and  who 
knowinpfly  receive  any  portion  of  any  land  or  other  ti 
property  or  of  the  proceeds  so  arising  from  any  alloti 
prohibited  by  this  section,  shall  be  deemed  ^ilty  of 
felony,  and  shall  be  proceeded  against  as  may  be  provi 
in  other  cases  of  felony,  and  the  penalty  for  tliis  ol 
shall  he  confinement  at  hard  labor  for  a  period  of  not 

370 
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1  one  vear  nor  more  than  five  years,  and  in  addition 
•eto  a  forfeiture  to  the  Cherokee  Nation  of  the  lands, 
^r  tribal  property  and  proceeds  so  obtained. 

437.  Cherokee  Schools.— (See.  32.)  The  Cherokee 
lol  fund  shall  be  used,  under  the  direction  of  the  Secre- 
'  of  the  Interior,  for  the  education  of  children  of  Chero- 

citizens,  and  the  Cherokee  schools  shall  be  conducted 
er  rules  prescribed  by  him  according  to  Cherokee  laws, 
iect  to  such  modifications  as  he  may  deem  necessary  to 
:e  the  schools  most  effective  and  to  produce  the  best 
;ible  results;  said  schools  to  be  under  the  supervision 
1  supervisor  appointed  by  the  Secretary  and  a  school 
rd  elected  by  the  national  council. 

438.  Teachers. — (Sec.  33.)  All  teachers  shall  be  ex- 
ned  by  said  supervisor,  and  said  school  board  and  com- 
»nt  teachers  and  other  persons  to  be  engaged  in  and 
ut  the  schools  with  good  moral  character  only  shall  be 
>loyed;  but  where  all  qualifications  are  equal,  prefer- 
e  shall  be  given  to  citizens  of  the  Cherokee  Nation  in 
h  employment. 

439.  Money  for  Schools — ^How  Appropriated. — (Sec. 

I  All  moneys  for  carrying  on  the  schools  shall  be  ap- 
priated  by  the  Cherokee  national  council,  not  to  exceed 
amount  of  the  Cherokee  school  fund ;  but  if  the  council 
or  refuse  to  make  the  necessary  appropriations,  the 
retary  of  the  Interior  may  direct  the  use  of  a  sufficient 
)unt  of  the  school  fund  to  pay  all  necessary  expenses 
the  efficient  conduct  of  the  schools,  strict  account  there- 
to be  rendered  to  him  and  the  principal  chief. 

Sec.  35.)  All  accounts  for  expenditures  in  carrying  on 
schools  shall  be  examined  and  approved  by  said  super- 
>r,  and  also  by  the  general  superintendent  of  Indian 
>ols  in  the  Indian  Territory,  before  payment  thereof  is 
le. 

3n\ 
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(Sec.  36.)  The  interest  arising  from  the  Cherokee  orpluii 
fund  shall  be  used,  under  the  direction  of  the  Seeretar;  of 
the  Interior,  for  maintaining  the  Cherokee  Orphan  Aarlm 
for  the  benefit  of  the  Cherokee  orphan  children. 

§  440.    Roads. — (Sec.  37.)  Public  highways  or  roads  two 
rodb  in  width,  being  one  rod  on  each  side  of  the  seetiim 
line,  may  be  established  along  all  section  lines  without  an; 
compensation  being  paid  therefor,  and  all  allottees,  puv  j 
chasers,  and  others  shall  take  the  title  to  such  landi  n^  ; 
ject  to  this  provision ;  and  public  highways  or  roada  mij  j 
be  established  elsewhere  whenever  necessary  for  the  pnb- 
lic  good,  the  actual  value  of  the  land  taken  elsewhere  thto  | 
along  section  lines  to  be  determined  under  the  direction  of  ' 
the  Secretary  of  the  Interior  while  the  tribal  government   j 
continues  and  to  be  paid  by  the  Cherokee  Nation  dnriof  j 
that  time ;  and  if  buildings  or  other  improvements  are  dam- 
aged in  consequence  of  the  establishment  of  such  pnblk 
highways   or   roads,   whether   along  section   lines   or  elw- 
where,  such  damages,  during  the  continuance  of  the  tribil 
government,  shall  ho  determined  and  paid  for  in  the 


§  441.  Townsites— Acreajre. — (Sec.  38.)  The  landi 
which  may  herenfter  be  set  aside  and  reserved  for  towB 
sites  upon  the  recommendation  of  the  Dawes  Commitaoi 
under  the  provisions  of  the  Act  of  Congress  approved  Mv 
thirty-first,  nineteen  hundred  (Thirty-first  Statutes,  piff 
two  hundt-ed  and  twenty-one),  shall  embrace  such  aerttft 
as  may  he  necessary  for  the  present  needs  and  reaaoubll 
prospective  growth  of  such  town  sites,  not  to  exceed  ii> 
hundred  and  forty  acres  for  each  town  site. 

§  442.  Improvements  on  Lot.— (Sec.  39.)  Whenever  14 
tract  of  land  shall  be  set  aside  by  the  Secretary  of  theli- 
terior  for  town-site  purposes,  as  provided  in  said  Acts 
May  thirty-first,  nineteen  hundred,  or. by  the  terms  of  ttt 
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Act,  which  is  oecapied  at  the  time  of  such  aegregation  by 
any  member  of  the  Cherokee  Nation,  such  occupant  shall  be 
allowed  to  purchase  any  lot  upon  which  he  then  has  im- 
provements other  than  fences,  tillage,  and  temporary  im- 
provements, in  accordance  with  the  provisions  of  the  Act 
of  June  twenty-eighth,  eighteen  hundred  and  ninety-eight 
(Thirtieth  Statutes,  page  four  hundred  and  ninety-five), 
or,  if  he  so  elects,  the  lot  will  be  sold  under  rules  and  regu- 
lations to  he  prescribed  by  the  Secretary  of  the  Interior, 
and  he  shall  be  fully  compensated  for  his  improvements 
thereon  out  of  the  funds  of  the  tribe  arising  from  the  sale 
of  the  town  sites,  the  value  of  such  improvements  to  be  de- 
ternitned  by  a  board  of  appraisers,  one  member  of  which 
shall  be  appointed  by  the  Secretary  of  the  Interior,  one  by 
the  chief  executive  of  the  tribe,  and  one  by  the  occupant- 
of  the  land,  aaid  board  of  appraisers  to  be  paid  such  com- 
pensation for  their  services  as  may  be  determined  by  the 
Secretar>'  of  the  Interior  out  of  any  appropriations  for  sur- 
veying, laying  out,  platting,  and  selling  town  sites. 

§  443.  Plattin^r,  Appraisal  and  Disposal.— (Sec.  40.)  AH 
town  sites  which  may  hereafter  be  set  aside  by  the  Secre- 
tary- of  the  Interior  on  the  recommendation  of  the  Commis- 
sion to  the  Five  Civilized  Tribes,  under  the  provisions  of 
the  Act  of  Congress  approved  May  thirty-first,  nineteen 
hundred  (Thirty-first  Statutes,  page  two  hundred  and  twen- 
ly-one),  with  the  additional  acreage  added  thereto,  as  well 
aa  all  town  sites  set  aside  under  the  provisions  of  this  Act 
having  a  population  of  less  than  two  hundred,  shall  be  sur- 
veyed, laid  out,  platted,  appraised,  and  disposed  of  in  like 
manner,  and  with  like  preference  rights  accorded  to  own- 
ers of  improvements  as  other  town  sites  in  the  Cherokee 
\ation  are  surveyed,  laid  out,  platted,  appraised,  and  dis- 
posed of  under  the  Act  of  Congress  of  June  twenty  .eighth, 
eighteen  hundred  and  ninety-eight  (Thirtieth  Statutes,  page 
four  hundred  and  ninety-five),  na  modified  or  supplemented 
!»y  the  Act  of  May  thirty-first,  nineteen  hundred  ■.  trovVAft^, 
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That  as  to  -the  town  sites  set  aside  as  aforesaid  tlie  owner 
of  the  improvements  shall  be  required  to  pay  the  fsU  tf- 
praised  value  of  the  lot  instead  of  the  percentage  named  in 
said  Act  of  June  twenty-eighth,  eighteen  hundred  and  rnstt- 
ty-eight  (Thirtieth  Statutes,  page  four  hundred  and  ninetj- 
five). 

§  444.  Improvements — Pnrchase  at  One-fourth  Value.— 
(Sec.  41.)  Any  person  being  in  possession  or  having  the 
right  to  the  possession  of  any  town  lot  or  lots,  aa  BOrfeyed 
and  platted  under  the  direction  of  the  Secretary  of  the  In- 
terior, in  accordance  with  the  Act  of  Congress  approved 
May  thirty-first,  nineteen  hundred  (Thirty-first  Statutes, 
page  two  hundred  and  twenty-one),  the  occupancy  of  whiek 
lot  or  lots  was  originally  acquired  under  any  town-site  aet 
of  the  Cherokee  Nation,  and  owning  improvements  thereon, 
other  than  temporary  buildings,  fencing,  or  tillage,  sh^l 
have  the  right  to  i)nr<'hase  the  same  at  one-fourth  of  the 
appraised  value  thereof. 

§  445.  No  Improvements. — (Sec.  42.)  Any  person  b^ 
ing  ill  possession  of,  or  having  the  right  to  the  possession 
of,  any  town  lot  or  lots,  as  surveyed  and  platted  under  the 
direetion  of  the  Secretary  of  the  Interior,  in  accordanee 
with  the  Act  of  (.'onffress,  approved  May  thirty-first,  nine- 
teen hundred  (Thirty-first  Statutes,  page  two  hundred  and 
twenty-oneJ.  the  occupancy  of  which  lot  or  lots  was  orij- 
inally  acquired  under  any  town-site  act  of  the  Cherokee 
Nation,  and  not  having  any  improvements  thereon,  shsll 
have  the  Hfrht  to  purchase  the  same  at  one-half  of  the  ap- 
praised value  thereof. 

§  44fi.  Possession  With  Improvements. — (Sec.  43.)  Anr 
citizen  in  rightful  pos.scs.sion  of  any  town  lot  having  im- 
provements tliercon  other  than  temporary  buildings,  few- 
ing,  and  tillage,  the  occupancy  of  which  has  not  been  «■ 
f/nired  under  trihu\  laws,  shall  have  the  right  to  piurhMi 
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ime  by  paying  one-half  the  appraised  value  thereof:  Pro- 
Idfidy  That  any  other  person  in  undisputed  possession  of 
Dy  town  lot  having  improvements  thereon  other  than  tem- 
orary  buildings,  fencing,  and  tillage,  the  occupancy  of 
^iiieh  has  not  been  acquired  under  tribal  laws,  shall  have 
le  right  to  purchase  such  lot  by  paying  the  appraised  value 
lereof. 

■ 

§  447.  Possession  Without  Improvements. — (Sec.  44.) 
1  lots  not  having  thereon  improvements  other  than  tem- 
rary  buildings,  fencings,  and  tillage,  the  sale  or  disposi- 
n  of  which  is  not  herein  otherwise  specifically  provided 
%  shall  be  sold  within  twelve  months  after  appraisement, 
der  the  direction  of  the  Secretary  of  the  Interior,  after. 
e  advertisement,  at  public  auction,  to  the  highest  bidder, 
not  less  than  their  appraised  value. 

§  448.  Purchase  trice— How  Paid. — (Sec.  45.)  When 
e  appraisement  of  any  town  lot  is  made  and  approved, 
e  town-site  commission  shall  notify  the  claimant  thereof 
the  amount  of  appraisement,  and  he  shall,  within  sixty 
ys  thereafter,  make  payment  of  ten  per  centum  of  the 
dount  due  for  the  lot,  and  four  months  thereafter  he  shall 
ly  fifteen  per  centum  additional,  and  the  remainder  of  the 
u*ehase  money  he  shall  pay  in  three  equal  annual  install- 
ents  without  interest;  but  if  the  claimant  of  any  such 
t  fail  to  purchase  same  or  make  the  first  and  second  pay- 
lents  aforesaid  or  make  any  other  payment  within  the 
nc  specified,  the  lot  and  improvements  shall  be  sold  at 
iblic  auction  to  the  highest  bidder,  under  the  direction  of 
*  Secretary  of  the  Interior,  at  a  price  not  less  than  its 
Praised  value. 

449.  Sale  At  Public  Auction. — (Sec.  46.)  When  any 
Proved  lot  shall  be  sold  at  public  auction  because  of  the 
Xtre  of  the  person  owning  improvements  thereon  to  pur- 
Be  same  within  the  time  allowed  in  said  Act  of  Congress 
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approved  June  twenty -eighth,  eighteen  hundred  and 
ty-eight  (Thirtieth  Statutes,  page  four  hundred  and  s 
five),  said  improvements  shall  be  appraised  by  a 
one  member  of  which  shall  be  selected  by  tlie  owner  of 
improvements  and  one  member  by  the  purchaser  of  l 
lot;  and  in  ease  the  said  committee  is  not, able  to  agree q 
the  value  of  said  improvements,  the  committee  may  ti 
a  third  member,  and  in  that  eveut  the  determination  of 
majority  of  the  eoinmittee  shall  control.     Said  commitM 
of  appraisement  shall  be  paid  such  compensation  for  t) 
services  by   the   two   parties   in   interest,  share  and  di 
alike,  as  may  bo  aRroed  upon,  and  the  amount  of  uid 
praisement  shall  be  paid  by  the  purchaser  of  the  lotto 
owner  of  the  inipfovements  in  cash  within  thirty  days  kfW 
the  decision  of  the  fimmiitlee  of  appraisement. 

§  450.  Terms  of  Sale.— (Sec.  47.)  The  purchaser  of  taj 
unimproved  town  lot  sold  at  public  aiiction  shall  pay  twffl- 
ty-five  per  centum  of  the  purchase  money  at  the  time  of  lit 
sale,  and  within  four  months  thereafter  he  shall  pay  tw«^ 
ty-five  per  centum  additional,  and  the  remainder  of  th 
purchase  money  he  shall  pay  in  two  equal  annual  install- 
nieuts  without  interest. 

§  453.  Towasof  Less  Than  200  People.— (Sec.  48.)  Swk 
towns  in  the  Cherokee  Nation  as  may  have  a  population  fl| 
less  than  tw()  hundred  people  not  otherwise  provided  f* 
and  which,  in  the  judgment  of  the  Secretary  of  the  b 
terior,  should  be  set  aside  as  town  sites,  shall  have  tbi 
limits  defined  as  soon  as  practicable  after  the  approTill 
this  Act  in  the  same  maimer  as  provided  for  other  toi 
sites. 

§  452.  Cemeteries. — (Sec.  49.)  The  town  authorities^ 
any  town -wite  in  said  Cherokee  Nation  may  select  andW 
rate,  subject  to  the  approval  of  the  Secretary  of  the  ■ 
terior,  a  cemetery  within  suitable  distance  from  said  Um 
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ace  such  number  of  acres  as  may  be  deemed  neces- 
'  such  purpose.  The  town-site  commission  shall  ap- 
he  same  at  its  true  value,  and  the  town  may  pur- 
le  same  within  one  year  from  the  approval  of  the 
t)y  paying  the  appraised  value.  If  any  citizen  have 
ments  thereon,  said  improvements  shall  be  ap 
by  said  town-site  commission  and  paid  for  by  the 
Providedy  That  lands  already  laid  out  by  tribal  au- 
)  for  cemeteries  shall  be  included  in  the  cemeteries 
provided  for  without  cost  to  the  towns,  and  the 
$  of  the  burial  lots  therein  now  occupied  for  such 
shall  in  no  wise  be  disturbed:  And  provided  fnr- 
lat  any  park  laid  out  and  surveyed  in  any  town 
I  duly  appraised  at  a  fair  valuation,  and  the  in- 
:s  of  said  town  shall,  within  one  year  after  the 
1  of  the  survey  and  the  appraisement  of  said  park 
Secretary  of  the  Interior,  pay  the  appraised  value 
roper  officer  for  the  benefit  of  the  tribe. 


States  to  Pay  Expense  of  Platting,  Etc.— 

.)  The  United  States  shall  pay  all  expenses  incident 
ying,  platting,  and  disposition  of  town  lots,  and  all 
its  of  lands  made  under  the  provisions  of  this  plan 
nent,  except  where  the  town  authorities  may  have 
may  be  duly  authorized  to  survey  and  plat  their 
ve  towns  at  the  expense  of  such  towns. 

Unsold  Lots  Not  Taxable. — (Sec.  51.)    No  taxes 
assessed  by  any  town  government  against  any  town 
ining  unsold,  but  taxes  may  be  assessed  against  any 
sold  as  herein  provided. 

Past  Due  Payments  to  Bear  Interest.— (Sec.  52.) 
•urchaser  of  any  town  lot  fail  to  make  payment  of 
I  when  due,  the  same  shall  thereafter  bear  six  per 
interest  per  annum  until  paid. 


§  460  LANDS  OP  TUB  FIVE  CIVILIZED  TBIBE8. 

§  456.  Ohorch  aod  Parsonage  Lots.— (Sec.  53.)  All 
or  parts  of  lots,  not  exceeding  fifty  hj  one  hundred 
fifty  feet  in  size,  upon  whicli  church  houses  and  parHV 
have  been  erected,  and  which  are  occupied  as  aueh  al 
time  of  appraisement,  shall  be  conveyed  gratuitously  U 
churches  to  which  such  iniprovementa  belong,  and  if 
churches  have  inclosed  other  adjoining  lots  actually  a 
sary  for  their  use,  they  may  purchase  the  same  by  pi 
the  appraised  value  thereof. 

§  457.  Vacancy  in  Oommission. — (  Sec.  54.)  When 
the  chief  executive  of  the  Cherokee  Nation  faib  or  ref 
to  appoint  a  town-site  commissioner  for  any  town,  or  ti 
any  vacancy  caused  by  the  neglect  or  refusal  of  the  \i 
site  commissioners  appointed  by  the  chief  executive  to  < 
ify  or  act,  or  otherwise,  the  Secretary  of  the  Interior,  ii 
discretion,  may  appoint  a  commissioner  to  fill  the  vat. 
thus  created. 

§  458.  Payment  of  Purchase  Price.— (Sec.  55.)  The 
chaser  of  any  town  lot  may  at  any  time  pay  the  full  am 
of  the  purchase  money,  and  he  shall  thereupon  receive 

therefor, 

§  459.    Purchaser  at  Public  Ancticoi. — (Sec.  56.) 
person  may  bid  for  and  purchase  any  lot  sold  at  public 
tion  as  herein  provided, 

§  460.  Lots  for  Court-Houses,  etc.— (Sec.  57.)  The  Ui 
States  may  purchase  in  any  town  in  the  Cherokee  Ni 
suitable  lands  for  court-houses,  jails,  or  other  necessary' 
lie  purposes  for  its  u.se  by  paying  the  appraised  ^ 
thereof,  the  same  to  be  selected  under  the  direction  ol 
department  for  whose  use  such  lands  are  needed,  an 
any  person  have  improvements  thereon  the  same  aha! 
appraised  in  like  manner  as  other  town  property,  andf 
be  paid  for  by  the  Umted,  States, 
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Bnts^— (Sec.  58.)  The  Secretary  of  the  Inte- 
nish  the  principal  chief  with  blank  i>atents 
all  conveyances  herein  provided  for,  and  when 
ceives  his  allotment  of  land,  or  when  any  al- 
een  so  ascertained  and  fixed  that  title  should 
visions  of  this  act  be  conveyed,  the  principal 
reupon  proceed  to  execute  and  deliver  to  him 
eying  all  the* right,  title,  and  interest  of  the 
ion,  and  of  all  other  citizens,  in  and  to  the 
d  in  his  allotment  certificate. 

veyances  to  Be  Approved. — (Sec.  59.)  All 
hall  be  approved  by  the  Secretary  of  the  Inte- 
lall  serve  as  a  relinquishment  to  the  grantee 
ht,  title,  and  interest  of  the  United  States  in 
ids  embraced  in  his  patent. 

eptance  of  Patent,  Waiver. — (Sec.  60.)  Any 
ting  such  patent  shall  be  deemed  to  assent  to 
and  conveyance  of  all  the  lands  of  the  tribe 
I  this  Act,  and  to  relinquish  all  his  right,  title, 
0  the -same,  except  in  the  proceeds  of  lands 
allotment. 

eptance  of  Patents  for  Minors,  etc. — (Sec.  61.) 
e  of  patents  for  minors  and  incompetents  by 
rized  to  select  their  allotments  for  them  shall 
Rficient'to  bind  such  minors  and  incompetents 
eyance  of  all  other  lands  of  the  tribe. 

ents  to  Be  Recorded. — (Sec.  62.)  All  patents, 
ited  and  approved,  shall  be  filed  in  the  office 
Commission,  and  recorded  in  a  book  provided 
)se,  until  such  time  as  Congress  shall  make 
provision  for  record  of  land  titles,  without 
le  grantee,  and  such  records  shall  have  like 
•  public  records. 
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§  466.  Expiration  of  Tribal  QovtBtmanA. — (See 
tribal  government  of  the  Cherokee  Nation  shall  nol 
longer  than  March  fourth,  nineteen  hundred  and  : 

§  467.  Oollection  of  Beveniiefl.— (Sec.  64.)  T 
tion  of  all  revenues  of  whatsoever  character  bel 
the  tribe  shall  be  made  by  an  officer  appointed  bj 
retary  of  the  Interior,  under  rule's  and  regulations 
scribed  by  the  said  Secretary. 

§  468.  All  Necessary  Powers.— (Sec.  65.)  All  t; 
essary  to  carry  into  effect  the  provisions  of  this 
otherwise  hei-ein  specifically  provided  for,  shall 
under  the  authority  and  direction  of  the  Secrets 
Interior. 

§  469.  Payment  of  Funds  of  Tribe.— (Sec.  66.) 
of  the  tribe,  and  all  moneys  accruing  under  the  ] 
of  this  Act,  shall  be  paid  out  under  the  directi< 
Secretary  of  the  Interior,  and  when  required  for  ] 
payments  shall  be  paid  directly  to  each  individi 
appointed  officer  of  the  United  States,  under  dii 
the  Secretary  of  the  Interior, 

§  470.  Payment  of  Tribal  Indtbtodneis. — (See. 
Secretary  of  the  Interior  shall  cause  to  be  paid  a 
debtednes-s  of  said  tribe  existing  at  the  date  of  th 
tion  of  thi.s  act  which  may  have  lawfully  been  ci 
and  warrants  therefor  regularly  issued  upon  th 
fundK  of  the  tribe,  as  also  warrants  drawn  by  au' 
law  hereafter  and  prior  to  the  dissolution  of  the  t 
ernment,  such  payiiient.'i  to  be  made  from  any  fur 
United  States  Treasury  belonging  to  said  tribe,  am 
indebtedness  of  the  tribe  shall  be  paid  in  full  b 
pro  rata  distribution  of  the  funds  of  the  tribe  shall 
The  Secretary  oi  \\\e  \i\\evwv  shall  make  such  paj 
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t earliest  time  practicable  and  he  shall  make  all  needed 
B  and  regulations  to  carry  this  provision  into  effect. 

471.     Demanda  Against  ITnited  States  Referred  to  Court 

. — (Sec.  68.)  Jurisdiction  is  hereby  conferred  upon 
Court  of  Claims  to  examine,  consider,  and  adjudicate, 
a  right  of  appeal  to  the  Supreme  Court  of  the  United 
by  any  party  in  interest  feeling  aggrieved  at  the  de- 
n  of  the  Court  of  Claims,  any  claim  which  the  Chero- 
PC  tribe,  or  any  band  thereof,  arising  under  treaty  stipu- 
BionSy  may  have  against  the  United  States,  upon  which 
Bl  shall  be  instituted  within  two  years  after  the  approval 

ttliis  act;  and  also  to  examine,  consider,  and  adjudicate 
f  claim  which  the  United  States  may  have  against  said 
be,  or  any  band  thereof.  The  institution,  prosecution,  or 
nse,  as  the  case  may  be,  on  the  part  of  the  tribe  or  any 
,  of  any  such  suit,  shall  be  through  attorneys  employed 
to  be  compensated  in  the  manner  prescribed  in  sec- 
twenty-one  hundred  and  three  to  twenty-one  hundred 
,  both  inclusive,  of  the  Revised  Statutes  of  the  United 
the  tribe  acting  through  its  principal  chief  in  the 
hployment  of  such  attorneys,  and  the  band  acting  through 
Committee  recognized  by  the  Secretary  of  the  Interior. 
I«  f 'ourt  of  Claims  shall  have  full  authority,  by  proper  or- 
and  process,  to  make  parties  to  any  such  suit  all  persons 
presence  in  the  litigation  it  may  deem  necessary  or 
j^per  to  the  final  determination  of  the  matter  in  contro- 
toy,  and  any  such  suit  shall,  on  motioii  of  either  party, 
k«dvaneed  on  the  docket  of  either  of  said  court.s  and  be 
fcci  mined  at  the  earliest  practicable  time. 

I  472.  No  Contest  After  Nine  Months.— (Sec.  69.)  After 
I  expiration  of  nine  mon^s  after  the  date  of  the  original 
Itetion  of  an  allotment  by  or  for  any  citizen  of  the  Chero- 
H  tribe  as  provided  in  this  Act,  no  contest  shall  be  insti- 
led against  such  selection,  and  as  early  thereafter  as  prac- 
^ble  patent  shall  issue  therefor. 

3B1 
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§  473.  Selflctioiis  for  BImora.— (See.  70.)  Allotmati 
be  selected  and  homesteads  designated  for  minom  1^ 
fsther  or  mother,  if  citizens,  or  by  a  guardian,  or  tt 
or  the  administrator  having  charge  of  their  estate,  i 
order  named ;  and  for  prisoners,  convicts,  aged  and  i 
persons,  and  soldiers  and  sailors  of  the  United  States  on 
outside  of  the  Indian  Territory,  by  duly  appointed  i 
under  power  of  attorney;  and  for  incompetents  by 
dians'  curators,  or  other  suitable  persons  akin  to"  then 
it  shall  be  the  duty  of  said  Commission  to  see  that « 
lections  are  made  for  the  best  interests  of  such  parties. 

§  474.  Buildings  of  Nati<m.— (See.  71.)  Any  • 
taking  as  his  allotment  lands  located  around  the  Ch< 
National  Male  Seminary,  the  Cherokee  National  I 
Seminary,  or  Cherokee  Orphan  Asylum  whieh  have  no 
reserved  from  allotment  as  herein  provided,  and  upon 
buildings,  fences,  or  other  property  of  the  Cherokee 
are  located,  such  buildings,  fences,  or  other  propert; 
be  appraised  at  the  true  value  thereof  and  be  paid 
the  allottee  taking  sueh  lands  as  his  allotment,  ai 
money  to  be  paid  into  the  treasury  of  the  United  St 
the  credit  of  the  Cherokee  Nation. 

§  473.  Agriculttiral  Leases. — (Sec.  72.)  Cheroki 
zens  may  rent  their  »llotnientK  when  selected  for 
not  to  exceed  one  year  for  grazing  purposes  only,  t 
a  period  not  to  exceed  iivc  years  for  agricultural  pn 
but  without  any  stipulation  or  obligation  to  renew  thi 
but  leases  for  a  period  longer  than  one  year  for  i 
purposes  and  for  a  period  longer  than  five  years  fc 
cultural  purposes  and  for  mineral  purposes  may  ■ 
nuide  with  the  appr()val  of  the  Secretary  of  the  Inter 
not  otherwise.  Any  agreement  or  lease  of  any  kind  ( 
acter  violative  of  this  section  shall  be  absolutely  v( 
not  susceptible  of  ratification  in  any  manner,  and  i 
(>f  estoppel  shaW  ever  -pTtvent  the  assertion  of  its  inv 


:i:h:?ii:^:hi> 


ALLOTMENT   AGREEMENT  §  478 


grazed  upon  leased  allotments  shall  not  be  liable  to 
bar  tax,  but  when  cattle  are  introduced  into  the 
^e  Nation  and  grazed  on  lands  not  selected  as  allot- 
y  citizens  the  Secretary  of  the  Interior  shall  collect 
e  owners  thereof  a  reasonable  grazing  tax  for  the 
of  the  tribe,  and  section  twenty-one  hundred  and 
»n  of  the  Revised  Statufes  of  the  United  States  shall 
rafter  apply  to  Cherokee  lands. 

.    No  Provision  of  Curtis  Act  Inconsistent  Shall 

-(Sec.  73.)  The  provisions  of  section  thirteen  of 
of  Congress  approved  June  twenty-eighth,  eighteen 
1  and  ninety-eight,  entitled  "An  Act  for  the  protec- 
the  people  of  the  Indian  Territory,  and  for  other 
8,"  shall  not  apply  to  or  in  any  manner  affect  the 
r  other  property  of  said  tribe,  and  no  Act  of  Con- 
•  treaty  provision  inconsistent  with  this  agreement 
;  in  force  in  said  Nation  except  sections  fourteen 
?nty-seven  of  said  last-mentioned  Act,  which  shall 
»  in  force  as  if  this  agreement  had  not  been  made. 

.  Effective  Upon  Ratification.— (Sec.  74.)  This  Act 
t  take  effect  or  be  of  any  validity  until  ratified  by 
ity  of  the  whole  number  of  votes  cast  by  the  legal 
tf  the  Cherokee  Nation  in  the  manner  following: 

Election.— (Sec.  75.)  The  principal  chief  shall, 
en  days  after  the  passage  of  this  Act  by  Congress, 
iblic  proclamation  that  the  same  shall  be  voted  upon 
»ial  election  to  be  held  for  that  purpose  within  thirty 
jreafter,  on  a  certain  date  therein  named,  and  he 
point  such  officers  and  make  such  other  provisions 
be  necessary  for  holding  such  election.  The  votes 
uch  election  shall  be  forthwith  duly  certified  as  re- 
y  Cherokee  law,  and  the  votes  shall  be  counted  by 
okee  national  council,  if  then  in  session,  and  if  not 
a  the  principal  chief  shall  convene  an  extraordinary 
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session  for  the  purpose,  in  the  presence  of  a  member  of  tl 
Commission  to  the  Five  Civilized  Tribes,  and  said  member] 
and  the  principal  chief  shall  jointly  make  certificate  thencf 
and  proclamation  of  the  result,  and  transmit  the  same  tij 
the  President  of  the  United  States. 

Approved,  July  1,  1902. 


384 


ghapteb  xliii. 

choctaw-<;hickasaw  original 
agreement. 

Dbap.  617.    Adopted  June  28, 1898 ;  Ratified  August  24, 1898. 
(30  Stat.  495.) 

ft  479.    P&rtles  to  Agreement. 

480.  Allotments  Equal  In  Value. 

481.  Coal  and  Asphalt  ReaerTed. 

4SI.  Allotmente  of  Preedmen  Deducted. 

4S3.  Freedmen,  40  Acree  Each. 

4$4.  Trtbee  to  be  Represented  in  Appraisement. 

48S.  Preference  Right  of  Allotment. 

4H.  Restrictions  Upon  Alienation. 

487.  Contracts— Leases. 

488.  Disputes  Settled  by  CommiSBton. 
,     489.  Pa.teDts. 

490.  Railroads. 

491.  Townsltes. 

491.  Failure  of  Owner  ot  Improvements  to  Purchase. 

'    493.  Sale  at  Public  Auction. 

494.  Pajmente,  How  Hade. 

495.  Unsold  Lots  Not  Taxable. 

4M.     Townslte  Honey  to  be  Divided  Equally. 
,    497.     Laws  and  Ordinances. 
498.     Cetneterlee. 

I.     Townsite  Expenses  Not  to  be  Paid  by  Tribes. 
'CM.     Disposition  of  Reserved  LAnds. 
Lots  Reserved  for  Churches,  etc. 
Coal  and  Asphalt,  Common  Property. 
.     Jurisdiction  Conferred  on  United  States  Courts. 

Certain  Acts  and  Ordinances  Not  ERectlve  Unless  Approved 
by  PresidenL 
"•05.     Tribal  Oovernments  to  Continue  tor  Eight  Years. 

Per  Capita  Payments. 
S07.     Award  ot  Court  of  Claims  as  to  "Leased  District"  Final. 
^08.     Tribal  Pnnds. 

0Dlted  SUtet  CiUeenshlp. 
K19.    Lukim  la  UlMiMlppl. 


I  480  LANDS  OP  THE  FIVE  CIVILIZED  TBIBBS. 

§  479.  Parties  to  Agreement. — This  agreement,  by 
between  the  Government  of  the  United  States,  of  tlie 
part,  entered  into  in  its  behalf  by  the  Commission  to 
rive  Civilized  Tribes,  Henry  L.  Dawes,  Frank  C.  Amutp 
Archibald  S.  McKennon,  Thomas  B.  Cabaniss,  and  Ale: 
der  B.  Montgomery,  duly  appointed  and  anthomed  tl 
unto,  and  the  governments  of  the  Choctaw  and  Chicki 
tribes  or  nations  of  Indians  in  the  Indian  Territory,  m 
tively,  of  the  second  part,  entered  into  in  behalf  of : 
Choctaw  and  Chickasaw  governments,  duly  appointed 
authorized  thereunto,  viz:  Green  McCurtain,  J.  S.  Staw 
N.  B.  Ainsworth,  Ben  Hampton,  Wesley  Anderson,  J 
Henry,  D.  C.  Garland,  and  A.  S.  Williams,  in  behalf  o) 
Choctaw  Tribe  or  Nation,  and  R.  M.  Harris,  I.  0.  h 
Holmes  Colbert,  P.  S.  Mosely,  M.  V.  Cheadle,  R.  L.  Ma 
William  Perry,  A.  H.  Colbert,  and  B.  L.  Boyd,  in  beha 
the  Chickasaw  Tribe  or  Nation. 

Witnesseth,  That  in  consideration  of  the  mutual  u 
takings,  herein  contained,  it  is  agreed  as  follows: 

§  48U.  Allotments  Equal  in  Valae.— That  all  the 
within  the  Indimi  Territory  belonging  to  the  Choctan 
Chickasaw  Indian.s  shall  be  allotted  to  the  members  ol 
tribes  so  as  to  give  to  each  member  of  these  tribes  so  t 
po.ssible  a  fair  and  equal  share  thereof,  considering  the 
acter  and  fertility  of  the  soil  and  the  location  and  val 
the  lands. 

That  all  the  lands  set  apart  for  town  sites,  and  the 
of  land  lying  between  the  city  of  Fort  Smith,  Arki 
and  the  Arkansas  and  Poteau  rivers,  extending  up  said 
to  the  mouth  of  Mill  Creek ;  and  six  hundred  and  forty 
each,  to  include  the  buildings  now  occupied  by  the 
Academy,  Tnshkahoma  Female  Seminary,  Wheelock  Oi 
Seminary,  and  Armstrong  Orphan  Academy,  and  ten 
for  the  capital  building  of  the  Choctaw  Nation ;  one  hui 
and  sixty  acres  each,  immediateiy  contiguous  to  and  ic 
ing  the  buikVings  kuowtv  as  Bloomfield  Academy,  Lei 
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Drphan  Home,  Harley  Institute,  Rock  Academy,  and  Collins 
Enstitate,  and  five  acres  for  the  capitol  building  in  the 
Chiekasaw  Nation,  and  the  use  of  one  acre  of  land  for  each 
diurch  house  now  erected  outside  of  the  towns,  and  eighty 
lercs  of  land  each  for  J.  S.  Murrow,  H.  R.  Schermerhorn, 
md  the  widow  of  R.  S.  Bell,  who  have  been  laboring  as 
■issionaries  in  the  Choctaw  and  Chickasaw  nations  since  the 
fear  eighteen  hundred  and  sixty-six,  with  the  same  condi- 
lions  and  limitations  as  apply  to  lands  allotted  to  the  mem- 
bers of  the  Choctaw  and  Chickasaw  nations,  and  to  be  lo- 
cated on  lands  not  occupied  by  a  Choctaw  or  a  Chickasaw, 
ind  a  reasonable  amount  of  land,  to  be  determined  by  the 
town-site  commission,  to  include  all  court-houses  and  jails 
md  other  public  buildings  not  hereinbefore  provided  for, 
Aall  be  exempted  from  division. 

§.  481.  Coal  and  Asphalt  Reserved. — And  all  coal  and 
ttphalt  in  or  under  the  lands  allotted  and  reserved  from 
illotment  shall  be  reserved  for  the  sole  use  of  the  members 
if  the  Choctaw  and  Chickasaw  tribes,  exclusive  of  freed- 
lien :  Provided,  That  where  any  coal  or  asphalt  is  hereafter 
^ned  on  land  allotted,  sold,  or  reserved,  the  value  of  the 
be  of  the  necessary  surface  for  prospecting  or  mining,  and 
ke  damage  done  to  the  other  land  and  improvements,  shall 
■e  ascertained  under  the  direction  of  the  Secretary  of  the 
Irterior  and  paid  to  the  allottee  or  owner  of  the  land  by  the 
■nee  or  party  oi)erating  the  same,  before  operations  begin. 
Ilat  in  order  to  such  equal  division,  the  lands  of  the  Choc- 
fevrs  and  Chickasaws  shall  be  graded  and  appraised  so  as  to 
pve  to  each  member,  so  far  as  possible,  an  equal  value  of 
ke  land :  Provided  further,  That  the  Commission  to  the  Five 
lkili;sed  Tribes  shall  make  a  correct  roll  of  Chickasaw 
ieedmen  entitled  to  any  rights  or  benefits  under  the  treaty 
le  in  eighteen  hundred  and  sixty-six  between  the  United 
ites  and  the  Choctaw  and  Chickasaw  tribes  and  their  de- 
idanta  bom  to  them  since  the  date  of  said  treaty,  and 
ty' acres  of  land,  including  their  present  renid^ivce^  wwA. 


§  485  LANDS  OF  THE  FIVE  CIVIUZED  TRIBES. 

improvements^  shall  be  allotted  to  each,  to  be  selected,  hel 
and  used  by  them  until  their  rights  under  said  treaty  sha 
be  determined,  in  such  manner  as  shall  hereafter  be  pn 
vided  by  Act  of  Congress. 

§  482.  Allotments  of  Freedmen  Deducted.— That  th 
lands  allotted  to  the  Choctaw  and  Chickasaw  freedmen  ai 
to  be  deducted  from  the  portion  to  be  allotted  under  thi 
agreement  to  the  members  of  the  Choctaw^  and  Chickasaw 
tribe  so  as  to  reduce  the  allotment  to  the  Choctaws  an 
Chickasaws  by  the  value  of  the  same. 

§  483.    Freedmen,    Forty   Acres   Each.— That   the  sai 

Choctaw  and  Chickasaw  freedmen  who  may  be  entitled  t 
allotments  of  forty  acres  each  shall  be  entitled  each  to  Ian 
equal  in  value  to  forty  acres  of  the  average  land  of  the  tw 
nations. 

§  484.    Tribes  to  Be   Represented  in  Appraisemeni- 

That  in  the  appraisement  of  the  lands  to  be  allotted  th 
Choctaw  and  Chickasaw  tribes  shall  each  have  a  represei 
tative,  to  be  appointed  by  their  respective  executives,  t 
co-operate  with  the  Commission  to  the  Five  Civilized  Trib^ 
or  any  one  making  appraisements  under  the  direction  t 
the  Secretary  of  the  Interior  in  grading  and  appraising  tk 
lands  preparatory  to  allotment.  And  the  land  shall  be  vil 
lied  in  the  appraisement  as  if  in  its  original  condition,  ei 
eluding  the  improvements  thereon. 

That  the  appraisement  and  allotment  shall  be  made  a 
der  the  direction  of  the  Secretary  of  the  Interior,  and  shd 
l)egin  as  soon  as  the  progress  of  the  surveys,  now  beiq 

made  by  the  United  States  Covernment,  will  admit.        ' 

I 

§  485.    Preference  Bight  of  Allotment.— That  each 

ber  of  the  Choctaw  and  Chickasaw  tribes,  including 
taw  and  Chickasaw  freedmen,  shall,  where  it  is 
have  the  right  to  take  his  allotment  on  land,  the  imp' 
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1  which  belong  to  him,  and  such  improvements  shall 
stimated  in  the  value  of  his  allotment.  In  the  case 
r  children,  allotments  shall  be  selected  for  them  by 
:her,  mother,  guardian,  or  the  a^dministrator  having 
)f  their  estate,  preference  being  given  in  the  order 
and  shall  not  be  sold  during  his  minority.  AUot- 
ball  be  selected  for  prisoners,  convicts,  and  incom- 
by  some  suitable  person  akin  to  them,  and  due  care 
at  all  persons  entitled  thereto  have  allotments  made 


Restrictions  Upon  Alienation.~T-All  the  lands  al- 
lall  be  nontaxable  while  the  title  remains  in  the  orig- 
ttee,  but  not  to  exceed  twerity-one  years  from  date 
it,  and  each  allottee  shall  select  from  his  allotment 
tead  of  one  hundred  and  sixty  acres,  for  which  he 
\re  a  separate  patent,  and  which  shall  be  inalienable 
ity-one  years  from  date  of  patent.  This  provision 
;o  apply  to  the  Choctaw  and  Chickasaw  freedmen 
xtent  of  his  allotment.  Selections  for  homesteads 
)rs  to  be  made  as  provided  herein  in  case  of  allot- 
id  the  remainder  of  the  lands  allotted  to  said  mem- 
11  be  alienable  for  a  price  to  be  actually  paid,  and 
le  no  former  indebtedness  or  obligation— one-fourth 
emainder  in  one  year,  one-fourth  in  three  years,  and 
nee  of  sail) -f^li^nable  lands  in  five  years  from  the 
the  patent. 

Contracts — ^Leases. — That  all  contracts  looking 
ale  or  incumbrance  in  any  way  of  the  land  of  an 
except  the  sale  hereinbefore  provided,  shall  be  null 
I.  No  allottee  shall  lease  his  allotment,  or  any  por- 
reof,  for  a  longer  period  than  five  years,  and  then 
the  privilege  of  renewal.  Every  lease  which  is  not 
d  by  writing,  setting  out  specifically  the  terms 
or  which  is  not  recorded  in  the  clerk's  office  of  the 
States  court  for  the  district  in  which  the  \a\v4.  \'^ 
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improvements,  shall  be  allotted  to  eaeh,  to  be  selected,  hel^ 
and  used  by  them  until  their  rights  uiider  said  treaty  tbil 
be  determined,  in  sueh  ninnner  as  shall  hereafter  1»  pM 
vided  by  Act  of  Congress. 

§  482.  Allotments  of  Freedmen  Dedncted^— That  tk 
lands  allotted  to  the  Choctaw  and  Chickasaw  freedmen  n 
to  be  deducted  from  the  portion  to  be  allotted  under  tU 
agreement  to  the  members  of  the  Choctaw  and  Chickai) 
tribe  so  as  to  reduce  the  allotment  to  the  Choct«w«  u 
Chiekasaws  by  the  value  of  the  same. 

§  483.  Freedmen,  Forty  Acres  Each.— That  the  ni 
Choctaw  and  Chickasaw  freedmen  who  may  be  entitled  1 
allotments  of  forty  acres  each  shall  be  entitled  each  tolo 
equal  in  value  to  forty  acres  of  the  average  land  of  the  ti 
nations. 

§  484.  Tribes  to  Be  Represented  in  AppraiMOUDt' 
That  in  the  appraisement  of  the  lands  to  be  allotted  tl 
Choetaw  and  Chickasaw  tribes  shall  each  have  a  repreil 
tative,  to  be  appointed  by  their  respective  executite* 
co-operate  with  the  Commission  to  the  Five  Civilized  Trihl 
or  any  one  making  appraisements  under  the  direction' 
the  Secretary  of  the  Interior  in  grading  and  apprsisini  ti 
lands  preparatory  to  allotment.  And  the  land  shall  be* 
ued  in  the  appraisement  as  if  in  its  original  condition,! 
eluding  the  improvements  thereon. 

That  the  appraisement  and  allotment  shall  be  midei 
der  the  direction  of  the  Secretary  of  the  Interior,  andil 
begin  as  soon  as  the  progress  of  the  surveys,  now  bii 
made  by  the  Ignited  States  (lovernment,  will  admit. 

§  485.  Preference  Right  of  AUotment. — That  each 
ber  of  the  Choctaw  and  Chickasaw  tribes,  including  CI 
taw  and  Chickasaw  freedmen,  shall,  where  it  is  po«i 
have  the  right  to  tR\i«  \vw  aUotment  on  land,  the  imiW 
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its  on  which  belong  to  him,  and  such  improvements  shall 
be  estimated  in  the  value  of  his  allotment.  In  the  case 
ninor  children,  allotments  shall  be  selected  for  them  by 
T  father,  mother,  guardian,  or  the  a^dministrator  having 
rge  of  their  estate,  preference  being  given  in  the  order 
led,  and  shall  not  be  sold  during  his  minority.  Allot- 
its  shall  be  selected  for  prisoners,  convicts,  and  incoiu- 
mts  by  some  suitable  person  akin  to  them,  and  due  care 
3n  that  all  persons  entitled  thereto  have  allotments  made 
hem. 

486.  Restrictions  Upon  Alieiiation.-T-AIl  the  lands  al- 
ed  shall  be  nontaxable  while  the  title  remains  in  the  orig- 
allottee,  but  not  to  exceed  twerity-one  years  from  date 
latent,  and  each  allottee  shall  select  from  his  allotment 
omestead  of  one  hundred  and  sixty  acres,  for  which  he 
II  have  a  separate  patent,  and  which  shall  be  inalienable 
twenty-one  years  from  date  of  patent.  This  provision 
11  also  apply  to  the  Choctaw  and  Chickasaw  freednien 
the  extent  of  his  allotment.  Selections  for  homesteads 
minors  to  be  made  as  provided  herein  in  case  of  allot- 
it,  and  the  remainder  of  the  lands  allotted  to  said  mem- 
B  shall  be  alienable  for  a  price  to  be  actually  paid,  and 
nclude  no  former  indebtedness  or  obligation — one-fourth 
laid  remainder  in  one  year,  one-fourth  in  three  years,  and 
balance  of  saW -f^lienable  lands  in  five  years  from  the 
J  of  the  patent. 

487.  Contracts — ^Leases. — That  all  contracts  looking 
lie  sale  or  incumbrance  in  any  way  of  the  land  of  an 
tee,  except  the  sale  hereinbefore  provided,  shall  be  null 
void.  No  allottee  shall  lease  his  allotment,  or  any  por- 
thereof,  for  a  longer  period  than  five  years,  and  then 
out  the  privilege  of  renewal.  Every  lease  which  is  not 
meed  by  writing,  setting  out  specifically  the  terms 
5of,  or  which  is  not  recorded  in  the  clerk's  office  of  the 
ed  States  court  for  the  district  in  which  the  land  \9» 
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located,  within  three  months  after  the  date  of  its  ex«cn 
shall  be  void,  and  the  purchaser  or  lessee  shall  acquir 
rights  whatever  by  an  entry  or  holding  thereunder, 
no  such  lease  or  any  sale  shall  be  valid  as  against  the  i 
tee  unless  providing  to  him  a  reasonable  compensation 
the  lands  sold  or  leased. 

§  488.    Disputes  Settled  by  Oommissioii. — ^That  all 
troversies  arising  beteen  the  members  of  said  tribes  i 
their  right  to  have  certain  lands  allotted  to  them  shal 
settled  by  the  commission  making  the  allotments. 

That  the  United  States  shall  put  each  allottee  in  po 
sion  of  his  allotment  and  remove  all  i>erson8  thercfron 
jectionable  to  the  allottee. 

That  the  United  States  shall  survey  and  definitely  r 
and  locate  the  ninety-eighth  (98th)  meridian  of  west  1( 
tude  between  Red  and  (Canadian  rivers  before  allotmei 
the  lands  herein  provided  for  shall  begin. 

§  489.  Patents. — That  as  soon  as  practicable,  after 
completion  of  said  allotments,  the  principal  chief  of 
Choctaw  Nation  and  the  governor  of  the  Chickasaw  Xi 
shall  jointly  execute,  under  their  hands  and  seals  of 
respective  nations,  and  deliver  to  each  of  the  said  alio 
patents  conveying  to  him  all  the  right,  title,  and  interc 
the  Choctaws  and  Chickasaws  in  ^4  ^o  the  land  ^ 
shall  have  been  allotted  to  him  in  conformity  with  thi 
quireinents  of  this  agreement,  excepting  all  coal  and  asj 
in  or  under  said  land.  Said  patents  shall  be  framed  ii 
cordance  with  the  provisions  of  this  agreement,  and 
embrace  the  land  allotted  to  such  patentee  arid  no  other 
and  the  acceptance  of  his  patents  by  such  allottee  shi 
operative  as  an  assent  on  his  part  to  the  allotment  and 
veyance  of  all  the  lands  of  the  Choctaws  and  Chicb 
in  accordance  with  the  provisions  of  this  agreement 
as  a  relinquishment  of  all  his  right,  title,  and  inten 
and  to  any  and  all  parts  thereof,  except  the  land  emb 
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taid  patents,  except  also  his  interest  in  the  proceeds  of 
lands,  coal,  and  asphalt  herein  excepted  from  allotment, 
hat  the  United  States  shall  provide  by  law  for  proper 
)rds  of  land  titles  in  the  territory  occupied  by  the  Choc- 
and  Chickasaw  tribes. 

490.  Railroads.  —  The    rights    of   way   for    railroads 
5Ugh  the  Choctaw  and  Chickasaw  nations  to  be  surveyed' 
I  set  apart  and  platted  to  conform  to  the  respective  Acts 
[Congress  granting  the  same  in  cases  where  said  rights  of 
IT  are  defined  by  such  Acts  of  Congress,  but  in  cases  where 

Acta  of  Congress  do  not  define  the  same,  then  Congress 
nemorialized  to  definitely  fix  the  width  of  said  rights  of 
jr  for  station  grounds  and  between  stations,  so  that  rail- 
ds  now  constructed  through  said  nations  shall  have,  as 
ir  as  possible,  uniform  rights  of  way;  and  Congress  is 

0  requested  to  fix  uniform  rates  of  fare  and  freight  for 
railroads  through  the  Choctaw  and  Chickasaw  nations; 
inch  railroads  now  constructed  and  not  built  according 
Acts  of  Congress  to  pay  the  same  rates  for  rights  of  way 

1  station  grounds  as  main  lines. 

491.  Town  Sites. — ^It  is  further  agreed  that  there  shall 
ippointed  a  commission  for  each  of  the  two  nations.  Each 
mission  shall  consist  of  one  member  to  be  appointed  by 
executive  of  the  tribe  for  which  said  commission  is  to 
who  shall  not  be  interested  in  town  property  other  than 
lome,  and  one  to  be  appointed  by  the  President  of  the 
ed  States.  Each  of  said  commissions  shall  lay  s^nt  town 
,  to  be  restricted  as  far  as  possible  to  their  present  lim- 
9rhere  towns  are  now  located  in  the  nation  for  which 
eommission  is  appointed.  Said  commission  shall  have 
ared  correct  and  proper  plats  of  each  town,  and  file 
in  the  clerk's  office  of  the  United  States  district  court 
he  district  in  which  the  town  is  located,  and  one  with 
mncipal  chief  or  governor  of  the  nation  in  which  the 

is  located,  and  one  with  the  Secretary  of  the  Interior, 
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be  approved  by  him  before  the  same  shall  take  effect.  Wkij 
said  towns  are  so  laid  out,  each  lot  on  which  permineib 
substantial,  and  valuable  improvements,  other  than  itomi 
tillage,  and  temporary  houses,  have  been  made,  shall  kl| 
valued  by  the  commission  provided  for  the  nation  in  whii 
the  town  is  located  at  the  price  a  fee-simple  title  to  tk 
same  would  bring  in  the  market  at  the  time  the  valuatkn 
is  made,  but  not  to  include  in  such  value  the  improvemeill| 
thereon.  The  owner  of  the  improvements  on  each  lot 
have  the  right  to  buy  one  residence  and  one  business  lot 
fifty  per  centum  of  the  appraised  value  of  such  improFeij 
property,  and  the  remainder  of  such  improved  property 
sixty-two  and  one-half  per  centum  of  the  said  market 
within  sixty  days  from  date  of  notice  served  on  him  tWj 
such  lot  is  for  sale,  and  if  he  purchases  the  same  he  shilj 
within  ten  days  from  his  purchase,  pay  into  the  Tmsury] 
of  the  United  States  one-fourth  of  the  purchase  price,  arfj 
the  balance  in  three  equal  annual  installments,  and  wl 
the  entire  sum  is  paid  shall  be  entitled  to  a  patent  for 
same.  In  case  the  two  members  of  the  commission  fail 
agree  as  to  the  market  value  of  any  lot,  or  the  limit  or 
tent  of  said  town,  either  of  said  commissioners  may  vt] 
any  such  disagreement  to  the  judge  of  the  district  in  wl 
such  town  is  located,  who  shall  appoint  a  third  member 
act  with  said  commission,  who  is  not  interested  in  town  lot 
who  shall  act  with  them  to  determine  said  value. 


§  492.    Failure  of  Owner  of  Improvements  to 

— If  such  owner  of  the  improvements  on  any  lot  fails  ^itl 
sixty  days  to  purchase  and  nmke  the  first  payment  on 
such  lot,  with  the  improvements  thereon,  shall  be  sold 
public  auction  to  the  highest  bidder,  under  the  direction 
the  aforesaid  commission,  and  the  purchaser  at  such 
shall  pay  to  the  owner  of  the  improvements  the  price 
which  said  lot  shall  be  sold,  less  sixty-two  and  one-half 
cent  of  said  appraised  value  of  the  lot,  and  shall  pay 
sixty-Uvo  and  one-half  per  cent  of  said  appraised  value  a 
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bed  States  Treasury,  under  regulations  to  be  established 
the  Secretary  of  the  Interior,  in  four  installments,  as 
iinbefore  provided.  The  commission  shall  have  the  right 
eject  any  bid  on  such  lot  which  they  consider  below  its 
le. 

493.  Sale  at  Public  Auction. — ^All  lots  not  so  appraised 
11  be  sold  from  time  to  time  at  public  auction  (after 
per  advertisement)  by  the  commission  for  the  nation  in 
ich  the  town  is  located,  as  may  seem  for  the  best  interest 
the  nations  and  the  proper  development  of  each  town, 

purchase  price  to  be  paid  in  four  installments  as  here- 
efore  provided  for  improved  lots.  The  commission  shall 
^e  the  right  to  reject  any  bid  for  such  lots  which  they 
sider  below  its  value. 

494.  Payments,  How  Made. — All  the  payments  herein 
i'ided  for  shall  be  made  under  the  direction  of  the  Sec 
ry  of  the  Interior  into  the  United*  States  Treasury,  a 
ire  of  sixty  days  to  make  any  one  payment  to  be  a  for- 
ire  of  all  payments  made  and  all  rights  under  the  con- 
t:  Provided,  That  the  purchaser  of  any  lot  shall  have 
option  of  paying  the  entire  price  of  the  lot  before  the 
;  is  due. 

495.  Unsold  Lots  Not  Taxable. — No  tax  shall  be  as- 
'd  by  any  town  government  against  any  town  lot  un- 
by  the  commission,  and  no  tax  levied  against  a  lot  sold, 
erein  provided,  shall  constitute  a  lien  on  same  till  the 
base  price  thereof  has  been  fully  paid  to  the  nation. 

196.  Town-site  Money  to  Be  Divided  Equally. — The 
»y  paid  into  the  United  States  Treasury  for  the  sale  of 
>wn  lots  shall  be  for  the  benefit  of  the  members  of  the 
taw  and  Chickasaw  tribes  (freednien  excepted),  and  at 
nd  of  one  year  from  the  ratification  of  this  agreement, 
at  the  end  of  each  year  thereafter,  the  funds  so  accvx- 
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ing  operated  and  coal  is  being  mined,  there  shall  be  nnnd 
from  appraisement  and  sale  all  lots  occupied  by  houeitt 
miners  actually  engaged  in  mining,  and  only  while  thefm 
so  engaged,  and  in  addition  thereto  a  aufficient  amoiutt  4 
land,  to  be  determined  by  the  town-site  board  of  appraiM^ 
to  furnish  homes  for  the  men  actually  engaged  in  workiBi 
for  the  lessees  operating  said  mines,  and  a  sufficient  unool 
for  all  buildings  and  machinery  for  mining  purposes:  U 
provided  farther.  That  when  the  lessees  shall  cease  to  opR 
ate  said  mines,  then  and  in  that  event  the  lots  of  land  • 
reserved  shall  be  disposed  of  by  the  coal  trusteea  for  tb 
benefit  of  the  Choctaw  and  Chickasaw  tribes. 

That  whenever  the  members  of  the  Choctaw  and  Chieki 
saw  tribes  shall  be  required  to  pay  taxes  for  the  supptr 
of  schools,  then  the  fund  arising  from  such  roj'alties  shil 
be  disposed  of  for  the  equal  benefit  of  their  members  (frwd 
men  excepted)  in  such  manner  as  the  tribes  may  direct, 

§  am.  Jurisdiction  Conferred  on  United  States  Conb 
^It  is  fiii'ther  agreed  that  the  United  States  courti  nw 
existiiiij;.  or  that  may  hereafter  be  created,  in  the  Into 
Territory,  shall  have  exclusive  jurisdiction  of  all  contr* 
voi-sics  growing  out  of  the  titles,  ownership,  oecupatJlt 
possession,  or  use  of  real  estate,  coal,  and  asphalt  in  the  Itf 
ritory  occupied  by  the  Choctaw  and  Chickasaw  tril)es;iii 
of  all  pei-sons  ehiirged  with  homicide,  embezzlement,  briiwij 
and  embracery,  breaches,  or  disturbances  of  the  peaee,  ul 
carrying  weapons,  hereafter  committed  in  the  tertitoryl 
said  tribes,  without  reference  to  race  or  citizenship  of  4 
person  or  persons  charged  with  such  crime;  and  any  tiS 
«en  or  officer  of  the  Choctaw  or  Chickasaw  nations  charp 
with  such  crime  shall  he  tried,  and,  if  convicted,  punisto 
ns  though  he  were  a  citizen  or  officer  of  the  United  St»t( 

And  sections  sixteen  hundred  and  thirty -six  to  sisW 
hundred  and  forty-four,  inclusive,  entitled  "EmbeJ 
ment,"  and  sections  seventeen  hundred  and  eleven  to* 
entecn  hundred  aneV  c\g\\\ee\\,  u\<!luaive,  entitled  "Brite 
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• 

Smbracery,"  of  Mansfield's  Digest  of  the  laws  of  Ar- 
18,  are  hereby  extended  over  and  put  in  force  in  the 
AW  and  Chickasaw  nations;  and  the  word  ''officer," 
i  the  same  appears  in  said  laws,  shall  include  all  officers 
e  Choctaw  and  Chickasaw  governments;  and  the  fif- 
1  section  of  the  Act  of  Congress,  entitled  **An  Act  to 
lish  United  States  courts  in  the  Indian  Territory,  and 
ther  purposes,"  approved  March  first,  eighteen  hun- 
and  eighty-nine,  limiting  jurors  to  citizens  of  the 
d  States,  shall  be  held  not  to  apply  to  United  States 
3  in  the  Indian  Territory  held  within  the  limits  of  the 
aw  and  Chickasaw  nations;  and  all  members  of  the 
aw  and  Chickasaw  tribes,  otherwise  qualified,  shall  be 
Btent  jurors  in  said  courts:  Provided,  That  whenever 
aber  of  the  Choctaw  and  Chickasaw  nations  is  indicted 
omicide,  he  may,  within  thirty  days  after  such  indict- 
and  his  arrest  thereon,  and  before  the  same  is  reached 
•ial,  file  with  the  clerk  of  the  court  in  which  he  is  in- 
i,  his  affidavit  that  he  cannot  get  a  fair  trial  in  said 
;  and  it  thereupon  shall  be  the  duty  of  the  judge  of 
court  to  order  a  change  of  venue  in  such  case  to  the 
id  States  district  court  for  the  western  district  of  Ar- 
is,  at  Fort  Smith,  Arkansas,  or  to  the  United  States 
ct  court  for  the  eastern  district  of  Texas,  at  Paris, 
J,  always  selecting  the  court  that  in  his  judgment  is 
St  or  most  convenient  to  the  place  where  the  crime 
:ed  in  the  indictment  is  supposed  to  have  been  com- 
d,  which  courts  shall  have  jurisdiction  to  try  the  case ; 
n  all  said  civil  suits  said  courts  shall  have  full  equity 
rs;  and  whenever  it  shall  appear  to  said  court,  at  any 

in  the  hearing  of  any  case,  that  the  tribe  is  in  any 
nterested  in  the  subject-matter  in  controversy,  it  shall 
power  to  summon  in  said  tribe  and  make  the  same  a 

to  the  suit  and  proceed  therein  in  all  respects  as  if 
tribe  were  an  original  party  thereto;  but  in  no  case 
suit  be  instituted  against  the  tribal  government  with- 
a  consent. 
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§  504.  Certain  Acts  and  Ordinances  Not  Effeettfe  Vili 
Approved  by  President. — It  is  further  agreed  that  no  » 
ordinance,  or  resolution  of  the  council  of  either  the  Che 
taw  or  Chickasaw  tribes,  in  any  manner  affecting  the  hu 
of  the  tribe,  or  of  the  individuals,  after  allotment,  or  tl 
moneys  or  other  property  of  the  tribe  or  citizens  there 
(except  appropriations  for  the  regular  and  necessary  e 
penses  of  the  government  of  the  respective  tribes),  or  tl 
rights  of  any  persons  to  employ  any  kind  of  labor,  or  tl 
rights  of  any  persons  who  have  taken  or  may  take  the  oi 
of  allegiance  to  the  United  States,  shall  be  of  any  vaUdi 
until  approved  by  the  President  of  the  United  States.  Wh 
such  acts,  ordinances,  or  resolutions  passed  by  the  couw 
of  either  of  said  tribes  shall  be  approved  by  the  govern 
thereof,  then  it  shall  be  the  duty  of  the  national  secretai 
of  said  tribe  to  forward  them  to  the  President  of  the  Unit* 
States,  duly  certified  and  sealed,  who  shall,  within  thirl 
days  after  their  reception,  approve  or  disapprove  the  sam 
Said  acts,  ordinances,  or  resolutions,  when  so  approvw 
shall  be  published  in  at  least  two  newspapers  having  a  b<Hi 
fide  circulation  in  the  tribe  to  be  affected  thereby,  and  wh« 
disapproved  shall  be  returned  to  the  tribe  enacting  tl 
same. 


§  505.    Tribal  Oovemments  to  Continue  for  Eight  Tetf 

— It  is  further  agreed,  in  view  of  the  modification  of  lefi 
lative  authority  and  judicial  jurisdiction  herein  pro\nd« 
and  the  necessity  of  the  continuance  of  the  tribal  goven 
nients  so  modified,  in  order  to  carry  out  the  requirem** 
of  this  agreement,  that  the  same  shall  continue  for  fl 
period  of  eight  yeai's  from  the  fourth  day  of  March,  eifl 
een  hundred  and  ninety-eight.  This  stipulation  is  made 
the  belief  that  the  tribal  goverimient  so  modified  will  pw 
so  satisfactory  that  there  will  be  no  need  or  desire  1 
further  change  till  the  lands  iiow  occupied  by  the  P 
Civilized  Tribes  shall,  in  the  opinion  of  Congress,  be  p 
pared  for  adniiss\oi\  v\s  ^  State  to  the  Union.    But  this  p 
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on  shall  not  be  construed  to  be  in  any  respect  an  abdi- 
on  by  Congress  of  power  at  any  time  to  make  needful 
)S  and  regulations  respecting  said  tribes. 

506.  Per  Capita  Payments. — That  all  per  capita  pay- 
its  hereafter  made  to  the  members  of  the  Choctaw  or 
ckasaw  nations  shall  be  paid  directly  to  each  individual 
Tiber  by  a  bonded  oflReer  of  the  United  States,  under  the 
ection  of  the  Secretary  of  the  Interior,  which  officer 
11  be  required  to  give  strict  account  for  such  disburse- 
Qts  to  said  Secretary. 

Phat  the  following  sum  be,  and  is  hereby,  appropriated, 
;  of  any  money  in  the  Treasury  not  otherwise  appro- 
4ted,  for  fulfilling  treaty  stipulations  with  the  Chicka- 
V  Nation  of  Indians,  namely : 

Por  arrears  of  interest,  at  five  per  centum  per  annum, 
>m  December  thirty-first,  eighteen  hundred  and  forty,  to 
De  thirtieth,  eighteen  hundred  and  eighty-nine,  on  one 
^red  and  eighty-four  thousand  one  hundred  and  forty- 
^  dollars  and  nine  cents  of  the  trust  fund  of  the  Chicka- 

Nation  erroneously  dropped  from  the  books  of  the 
fed  States  prior  to  December  thirty-first,  eighteen  hun- 
l  and  forty,  and  restored  December  twenty-seventh, 
teen  hundred  and  eighty-seven,  by  the  award  of  the 
etar>'  of  the  Interior,  under  the  fourth  article  of  the 
ty  of  June  twenty-second,  eighteen  hundred  and  fifty- 

and  for  arrears  of  interest  at  five  per  centum  per 
im,  from  March  eleventh,  eighteen  hundred  and  fifty. 
[arch  third,  eighteen  hundred  and  ninety,  on  fifty-six 
sand  and  twenty-one  dollars  and  forty-nine  cents  of 
rust  fund  of  the  Chickasaw  Nation  erroneously  dropped 

the  books  of  the  United  States  March  eleventh,  eight- 
fiiindred  and  fifty,  and  restored  December  twenty-sev- 
,  eighteen  hundred  and  eighty-seven,  by  the  award  of 
Secretary  of  the  Interior,  under  the  fourth  article  of 
treaty  of  June  twenty-second,  eighteen  hundred  and. 
two,  five  hundred  and  fifty-eight  thousawd  ftve^  \\\\\\- 
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dred  and  twenty  dollars  and  fifty-foar  cents,  to  be  ph 
to  the  credit  of  the  Chickasaw  Nation  with  the  fuod 
which  it  properly  belongs :  Provided,  That  if  there  be 
attorneys'  fees  to  be  paid  out  of  same,  on  eontraet  hn 
fore  made  and  duly  approved  by  the  Secretary  of  th« 
terior,  the  same  is  authorized  to  be  paid  by  him. 

§  507.  Award  of  Ooort  of  Clalmi  Ai  to  "iMMd ! 
trict"  Final. — It  is  further  agreed  that  the  final  deeiuoi 
the  courts  of  the  United  States  in  the  case  of  the  Choc 
Nation  and  the  Chickasaw  Nation  against  the  United  St 
and  the  Wichita  and  afSliated  bands  of  Indians,  now  pt 
ing,  when  made,  shall  be  conclusiA'e  as  the  basis  of  sei 
ment  as  between  the  United  States  and  said  Choctaw 
Chickasaw  nations  for  the  remaining  lands  in  what  is  kn< 
ns  the  "Leased  nistriet,"  namely,  the  land  l>'ing  bet" 
the  ninety-eighth  and  one  hundredth  degrees  of  west  lo 
tude  and  between  the  Red  and  Canadian  rivers,  \ttsfi 
the  United  States  by  the  treaty  of  eighteen  hundred 
fifty-five,  except  that  portion  called  the  Cheyenne  and  i 
pahoe  country,  heretofore  acquired  by  the  United  Sli 
and  nil  final  judgments  rendered  against  said  natioa' 
any  of  the  courts  of  the  ITnited  States  in  favor  of 
ITiiited  States  tir  any  citizen  thereof  shall  first  be  pdid 
of  any  sum  hereafter  found  due  said  Indians  for  any  ir 
est  they  may  hjivc  in  the  so-called  leased  district. 

§  508.  Tribal  Funds. — It  is  further  agreed  thnt 
of  the  funds  invested,  In  lieu  of  investment,  Ir 
funds,  or  otherwise,  now  held  by  the  United  States  in  1 
fur  the  Clioctinv  niid  Cliickasaw  tribes,  shall  be  capita 
within  one  year  after  the  tribal  governmenta  shall  ceas 
fiir  as  the  same  may  legally  he  done,  and  be  appropr 
and  paid,  by  some  officer  of  the  United  States  nppointe 
the  purpose,  to  the  I'hoclaws  and  Chickasaws  (freei 
excepted)  ]kv  capita  to  aid  iind  assist  them  in  inipn 
their  Iioiiies  and  lauds, 
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L  United  States  OitiieiiBhip. — ^It  is  further  agreed 
e  Choctaws  and  Chiekasaws,  when  their  tribal  gov- 
ts eease,  shall  become  possessed  of  all  the  rights  and 
^s  of  citizens  of  the  United  States. 

I.  Lands  in  MisslBsippi. — ^It  is  further  agreed  that 
3ctaw  orphan  lands  in  the  State  of  Mississippi,  yet 
shall  be  taken  by  the  United  States  at  one  dollar 
enty-five  cents  ($1.25)  per  acre,  and  the  proceeds 
to  the  credit  of  the  Choctaw  orphan  fund  in  the 
•y  of  the  United' States,  the  number  of  acres  to  be 
ined  by  the  General  Land  Office, 
itness  whereof  the  said  commissioners  do  hereunto 
eir  names  at  Atoka,  Indian  Territory,  this  the  twen- 
l  day  of  April,  eighteen  hundred  and  ninety-seven. 


McCurtain, 

Principal  Chief. 

tandley, 
linsworth, 
impton, 
Anderson, 
lenry, 
rarland, 

fioctaw  Commission. 


R.  M.  Harris, 

Governor. 

Isaac  0.  Lewis, 
Holmes  Colbert, 
Robert  L.  Murray, 
William  Perry, 
R.  L.  Boyd, 

Chickasaw  Commission, 
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Alexander  B.  Montgomery, 

Commission  to  the  Five  Civilized  Tribes. 
H.  M.  Jacoway,  Jr., 
Secretary,  Five  Tribes  Commission. 
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.    Members  of  Other  Tribes  Not  to  be  Enrolled. 
.    RoIlB  When  Approved,  Final. 

Court  Claimants. 
.    Appellate  Jurisdiction  of  Citizenship  Court. 
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Supplemental  Agreement  Supercedes  Curtis  Act  and  Atoka 
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S  514  LANDS  or  THE  P1TB  CIVIUZHI  TUBES. 

That  the  following  agreement,  made  by  tte  Comm 
to  the  Five  Civilized  Tribes  with  the  eomminioiu  i 
senting  the  Choctaw  and  Chickasaw  tribes  of  Indiai 
the  twenty-first  day  of  March,  nineteen  hundred  and 
be,  and  the  same  is  hereby,  ratified  and  confirmed,  to- 

§  511.  Parties  to  Agreement. — ^This  agreement,  b; 
between  the  United  States,  entered  into  in  its  behii 
Henry  L.  Dawes,  Tanis  Bixby,  Thomas  B.  Needles  and 
ton  R.  Breckinridge,  commissioners  duly  appointed  an 
thorized  thereunto,  and  the  Choctaw  and  Chickasaw  t 
of  Indians  in  Indian  Territory,  respectively,  entered  in 
behalf  of  such  Choctaw  and  Chickasaw  tribes,  fay  Gi 
■\V.  Dukes,  Green  McCurfin,  Thomas  E.  Sanguin,  audS 
E.  Lewis  in  behalf  of  the  Choctaw  tribe  of  Indiara; 
Douglas  H.  Johnston,  Cnlvin  J.  Grant,  Holmes  AVillis, 
ward  B.  Johnson  and  Benjamin  H.  Colbert  in  behalf  o: 
Chickasaw  tribe  of  Indians,  commissioners  duly  appoi 
and  authorized  thereunto — 

Witnesseth  that,  in  consideration  of  the  mutual  ui 
takings  herein  contained,  it  is  agreed  as  follows: 

§  512.  Deflmtion  "Natlom"  and  "Tribes."—!.  A' 
ever  used  in  this  agreemoiit  the  words  "nations" 
"tribes"  shall  each  be  held  to  mean  the  Choctaw 
Chickasaw  nations  or  tri))cs  of  Indians  in  Indian  Terr 

§  513.  Definition  "Chief  Executives."— 2.  The  ^ 
"chief  executives"  shall  be  held  to  mean  the  prii 
chief  of  the  Choctinv  N'ation  and  the  governor  of  the  CI 
saw  Nation. 

§  514.  Deflmtion  "Member,"  "Members,"  "Oit 
"CitiMns," — 3.  The  words  "member"  or  "members 
"citizen"  or  "citiwns"  shsll  be  held  to  mean  memb 
citizens  of  the  Choctaw  or  Chickasaw  tribe  of  Indl 
Indim]  Territory,  not  including  freedmen. 
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515.  "Atoka  Agreement."  — 4.  The  term  ''Atoka 
'eement"  shall  be  held  to  mean  the  agreement  made  by 

Commission  to  the  Five  Civilized  Tribes  with  the  com- 
ssioners  representing  the  Choctaw  and  Chickasaw  tribes 
Indians  at  Atoka,  Indian  Territory,  and  embodied  in  the 
t  of  Congress,  approved  June  twenty-eighth,  eighteen 
ndred  and  ninety -eight.     (30  Stats.  495.) 

§  516.  Definition  ''Minor."— 5.  The  word  "minor" 
all  be  held  to  mean  males  under  the  age  of  twenty-one 
^^rs  and  females  under  the  age  of  eighteen  years. 

§  517.  Definition  '* Select. "—6.  The  word  "select"  and 
>  various  modifications,  as  applied  to  allotments  and  home- 
cads,  shall  be  held  to  mean  the  formal  application  at  the 
^d  office,  to  be  established  by  the  Commission  to  the  Five 
Wlized  Tribes  for  the  Choctaw  and  Chickasaw  nations, 
'  particular  tracts  of  land. 

\  518.  Masculine  to  Include  Feminine. — 7.  Every  word 
this  agreement  importing  the  masculine  gender  may  ex- 
d  and  be  applied  to  females  as  well  as  males,  and  the 
of  the  plural  may  include  also  the  singular  and  vice 
'8a. 


519.  Definition  ''AUottable  Land."— 8.  The  terms 
llottable  lands"  or  "lands  allottable"  shall  be  deemed 
mean  all  the  lands  of  the  Choctaw  and  Chickasaw  tribes 

herein  reserved  from  allotment. 

520.  Allottable  Land  Appraised. — 9.    All  lands  belong- 
to  the  Choctaw  and  Chickasaw  tribes  in  the  Indian  Ter- 

)ry,  except  such  as  are  herein  reserved  from  allotment, 
11  be  ^appraised  at  their  true  value :  Provided,  That  in 
ermining  such  value  consideration  shall  not  be  given  to 
location  thereof,  to  any  mineral  deposits,  or  to  any 
iber  except  such  pine  timber  as  may  have  been  heretofore 
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estimated  by  the  Commission  to  the  Five  Civilized  Tril 
and  without  reference  to  improvements  which  may  be 
cated  thereon. 

§  521.  Appraisement  By  Whom. — 10.  The  appraise- 
ment as  herein  provided  shall  be  made  by  the  Commission 
to  the  Five  Civilized  Tribes,  and  the  Choctaw  and  Chick* 
saw  tribes  shall  each  have  a  representative  to  be  appointed 
by  the  respective  executives  to  co-operate  with  the  mi 
Commission. 

§  522.    Allotments    to    Members    and    Freedmen. — 11 

There  shall  be  allotted  to  each  member  of  the  Choctaw  an^ 
Chickasaw  tribes,  as  soon  as  practicable  after  the  approval 
by  the  Secretary  of  the  Interior  of  his  enrollment  as  hereii 
provided,  land  equal  in  value  to  three  hundred  and  twentj 
acres  of  the  average  allottable  land  of  the  Choctaw  and 
Chickasaw  nations,  and  to  each  Choctaw  and  Chickasan 
freedman,  as  soon  as  practicable  after  the  approval  by  i\H 
Secretary  of  the  Interior  of  his  enrollment,  land  equal  ii 
value  to  forty  acres  of  the  average  allottable  land  of  thi 
Choctaw  and  Chickasaw  nations;  to  conform,  as  nearly  at 
may  l)e,  to  the  areas  and  boundaries  establi.shed  by  the 
(roverniuent  survey,  which  land  may  be  selected  by  eacl 
allottee  so  as  to  include  his  improvements.  For  the  pur- 
pose of  making  allotments  and  designating  homesteads  here' 
under,  the  forty-acre  or  quarter-quarter  subdivisions  estah 
lished  by  the  (Jovernnient  survey  may  be  dealt  with  as  ij 
further  suhdivided  into  four  equal  parts  in  the  usual  man- 
ner, thus  niakinjr  the  smallest  legal  subdivision  ten  acres 
or  a  quarter  of  a  (luarter  of  a  quarter  of  a  section. 

§  52*^.    Homestead  Restrictions. — 12.     Each   member  o1 

said  tribes  shall,  at  the  time  of  the  selection  of  his  allot 
ment,  desi^mato  as  a  homestead  out  of  said  allotment  law 
Cfpial  in  value  to  one  hundred  and  sixty  acres  of  the  avei 
age  allottable  land  of  the  Choctaw  and  Chickasaw*  nations 
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nearly  as  may  be,  which  shall  be  inalienable  during  the 
time  of  the  allottee,  not  exceeding  twenty-one  years 
)m  the  date  of  certificate  of  allotment,  and  separate  cer- 
!ate  and  patent  shall  issue  for  said  homestead. 

{  524.  Freedman  Allotment — ^Bestrictiomi. — 13.  The  al- 
icnt  of  each  Choctaw  and  Chickasaw  freedman  shall  be 

lienable  during  the  lifetime  of  the  allottee,  not  exceed- 
twenty-one  years  from  the  date  of  certificate  of  allot- 

mt. 

$  525.  Residue  of  Tribal  Lands.— 14.  When  allotments 
^  herein  provided  have  been  made  to  all  citizens  and  f reed- 
^Q,  the  residue  of  lands  not  herein  reserved  or  otherwise 
S&posed  of,  if  any  there  be,  shall  be  sold  at  public  auction 
%ider  rules  and  regulations  and  on  terms  to  be  prescribed 
Sy  the  Secretary  of  the  Interior,  and  so  much  of  the  pro- 
^Beeds  as  may  be  necessary  for  equalizing  allotments  shall  be 
for  that  purpose,  and  the  balance  shall  be  paid  into  the 
iry  of  the  United  States  to  the  credit  of  the  Choctaws 
Chickasaws  and  distributed  per  capita  as  other  funds 
the  tribes. 

§  526.  Alienation — ^Exemption. — 15.  Lands  allotted  to 
lumbers  and  .f reedmen  shall  not  be  affected  or  encumbered 
By  any  deed,  debt,  or  obligation  of  any  character  contracted 
prior  to  the  time  at  which  said  land  may  be  alienated  under 
Bb  Act,  nor  shall  said  lands  be  sold  except  as  herein  pro- 
ved 

• 

§  527.    Surplus,  When  Alienable. — 16.     All  lands  allot- 

lad  to  the  members  of  said  tribes,  except  such  land  as  is  set 

idc  to  each  for  a  homestead  as  herein  provided,  shall  be 

lienable  after  issuance  of  patent  as  follows:     One-fourth 

acreage  in  one  year,  one-fourth  in  acreage  in  three  years, 

the  balance  in  five  years;  in  each  case  from  date  of 

itent :    Provided,  That  such  lajid  shall  not  be  aWewvAA^  \^Y 
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the  allottee  or  his  heirs  at  any  time  before  the  expirat 
the  Choctaw  and  Chickasaw  tribal  governments  fo; 
than  its  appraised  value. 

§  528.  Duty  of  Oominission  to  Select.— 17.  If,  fo 
reason,  an  allotment  should  not  be  selected  or  a  hom< 
designated  by,  or  on  behalf  of,  any  member  or  freedn 
shall  be  the  duty  of  said  Commission  to  make  said  sel( 
and  designation. 

§  529.  Smallest  Legal  Subdivision. — 18.  In  the  m 
of  allotments  and  in  the  designation  of  homestead 
members  of  said  tribes,  under  the  provisions  of  this  i 
nient,  said  Commission  shall  not  be  required  to  divide 
into  tracts  of  less  than  the  smallest  legal  subdivision 
vided  for  in  paragraph  eleven  hereof. 

§  530.    Excessive  Holding  Prohibited.— 19.     It  sha 

unlawful  after  ninety  days  after  the  date  of  the  final  i 
cation  of  this  agreement  for  any  member  of  the  Cho 
or  Chickasaw  tribes  to  enclose  or  hold  possession  of  in 
manner  by  himself  or  through  another,  directly  or  indi 
ly,  more  lands  in  value  than  that  of  three  hundred 
twenty  acres  of  average  allottable  lands  of  the  Cho 
and  Chickasaw  nations  as  provided  by  the  terms  of 
agreement,  either  for  himself  or  for  his  wife,  or  for  ea( 
his  minor  children  if  members  of  said  tribes;  and  any  i 
ber  of  said  tribes  found  in  such  possession  of  lands,  or 
ing  the  same  in  any  manner  enclosed  after  the  expir 
of  ninety  days  after  the  date  of  the  final  ratification  ol 
ajrreenient,  shall  be  deemed  guilty  of  a  misdemeanor. 

§  531.  Excessive  Holding— Penalty.— 20.  It  shall  b 
lawful  after  ninety  days  after  the  date  of  the  final  ra' 
tion  of  this  a£:reement  for  any  Choctaw  or  Chickasaw  1 
man  to  enclose  or  hold  possession  of  in  any  manner,  by 
seJf  or  through  another,  directly  or  indirectly,  more 
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0  UDch  land  as  shall  be  equal  in  value  to  forty  acres  of 
k  iverage  allottable  lands  of  the  Choctaw  and  Chickasaw 
tribet  aa  provided  by  the  terms  of  this  agreement,  either 
for  himgelf  or  for  his  wife,  or  for  each  of  his  minor  chil- 
ten,  if  they  be  Choctaw  or  Chickasaw  freedmen ;  and  any 
btedmaD  found  in  such  possession  of  lands,  or  having  the 
■mf  in  any  manner  enclosed  after  the  expiration  of  ninety 
kji  after  the  date  of  the  final  ratification  of  this  agree- 
Mnt,  shall  be  deemed  guilty  of  a  misdemeanor. 

i  532.  Excessive  Holding — Penalty. — 21.  Any  person 
Wivicted  of  violating  any  of  the  provisions  of  sections  10 
•■d  20  of  this  agreement  shall  be  punished  by  a  fine  of  not 
!>■  than  one  hundred  dollars,  and  shall  stand  committed 
■til  lueh  fine  and  costs  are  paid  (such  commitment  not  to 
ct««i  one  day  for  every  two  dollars  of  such  fine  and  costs) 
■id  shall  forfeit  possession  of  any  property  in  question, 
■d  each  day  on  which  such  offense  is  committed  or  con- 
km  to  exist,  shall  be  deemed  a  separate  offense.  And  the 
W*d  States  district  attorneys  for  the  districts  in  which 
Ndoations  are  situated,  are  required  to  see  that  the  provi- 
■»»  of  said  sections  are  strictly  enforced,  and  they  shall 
••Ofdiately  after  the  expiration  of  ninety  days  after  the 
■t*  of  the  final  ratification  of  this  agreement  proceed  to 
"possess  all  persons  of  such  excessive  hidings  of  lands, 
"i  to  prosecute  them  for  so  unlawfully  holding  the  Hame. 
■^  the  Commission  to  the  Five  Civilized  Tribes  shall  have 
Hority  to  make  investigation  of  all  violations  of  sections 
and  20  of  this  agreement,  and  make  report  thereon  tu 

United  States  district  attorneys. 

533.  Death  Before  Selection— Descent.— 22.  If  any 
ion  whose  name  appears  upon  the  rolls,  prepared  as 
■in  provided,  shall  have  died  suhsequent  to  the  ratifiea- 

of  this  agreement  and  before  receiving  his  allotment 
nd  the  lands  to  which  such  person  would  have  been  en- 

1  if  living  shall  be  allotted  in  his  name,  and  shaU,  V«- 
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gether  with  his  proportionate  share  of  other  tribal 
erty,  descend  to  his  heirs  according  to  the  laws  of  d 
and  distribution  as  provided  in  Chapter  forty-nine  of 
field's  Digest  of  the  Statutes  of  Arkansas:  Provided 
the  allotment  thus  to  be  made  shall  be  selected  by  i 
appointed  administrator  or  executor.  If,  however, 
administrator  or  executor  be  not  duly  and  expedil 
appointed,  or  fails  to  act  promptly  when  appointed, 
any  other  cause  such  selection  be  not  so  made  within 
sonable  and  practicable  time,  the  Commission  to  th( 
Civilized  Tribes  shall  designate  the  lands  thus  to 
lotted. 

§  534.    Allotment    Certificates — Oonclusiye. — ^23. 

ment  certificates  issued  by  the  Commission  to  the 
Civilized  Tribes  shall  be  conclusive  evidence  of  the  ri; 
any  allottee  to  the  tract  of  land  described  therein;  ai 
United  States  Indian  agent  at  the  Union  Agency  shall, 
the  application  of  the  allottee,  place  him  in  possessi 
his  allotment,  and  shall  remove  therefrom  all  persor 
jectionable  to  such  allottee  and  the  acts  of  the  Indian 
hereunder  shall  not  be  controlled  by  the  writ  or  proc< 
any  court. 

§  535.    Jurisdiction  to  Decide  Allotment  Controvc 

— 24.  Exclusive  jurisdiction  is  hereby  conferred  upo 
Commission  to  the  Five  Civilized  Tribes  to  determine,  i 
the  direction  of  the  Secretary  of  the  Interior,  all  m 
relating  to  the  allotment  of  land. 

§  536.  Selection  of  Allotment.— 25.  After  the  op 
of  a  land  office  for  allotment  purposes  in  both  the  Ch 
and  the  Chickasaw  nations  any  citizen  or  freedman  of 
of  said  nations  may  appear  before  the  Commission  1 
Five  Civilized  Tril)es  at  the  land  office  in  the  nation  in 
his  land  is  located  and  make  application  for  his  alio 
and  for  allotments  for  nieni})ers  of  his  family  and  for 
persons  for  whom  \ve  \s  \v\\vf\vUy  authorized  to  apply  i 
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btments,  including  homesteads,  and  after  the  expiration  of 
ninety  days  following  the  opening  of  such  land  ofSces  any 
meh  applicant  may  make  allegation  that  the  land  or  any 
part  of  the  land  that  he  desires  to  have  allotted  is  held  by 
another  citizen  or  person  in  excess  of  the  amount  of  land 
to  which  said  citizen  or  person  is  lawfully  entitled,  and  that 
ke  desires  to  have  said  land  allotted  to  him  or  members  of 
Ua  family  as  herein  provided ;  and  thereupon  said  Commis- 
non  shall  serve  notice  upon  the  person  so  alleged  to  be  hold- 
ing land  in  excess  of  the  lawful  amount  to  which  he  may  be 
entitled,  said  notice  to  set  forth  the  facts  alleged  and  the 
name  and  postoflice  address  of  the  person  alleging  the  same, 
and  the  rights  and  consequences  herein  provided,  and  the 
person  so  alleged  to  be  holding  land  contrary  to  law  shall 
be  allowed  thirty  days  from  the  date  of  the  service  of  said 
notice  in  which  to  appear  at  one  of  said  land  offices  and  to 
■elect  his  allotment  and  the  allotments  he  may  be  lawfully 
authorized  to  select,  including  homesteads;  and  if  at  the 
end  of  the  thirty  days  last  provided  for  the  person  upon 
▼horn  said  notice  has  been  served  has  not  selected  his  allot- 
ment and  allotments  as  provided,  then  the  Commission  to 
the  Five  Civilized  Tribes  shall  immediately  make  or  reserve 
laid  allotments  for  the  person  or  persons  who  have  failed 
to  act  in  accordance  with  the  notice  aforesaid,  having  due 
Te^ard  for  the  best  interest  of  said  allottees;  and  after  such 
aDotments  have  been  made  or  reserved  by  said  Commission, 
'tten  all  other  lands  held  or  claimed,  or  previously  held  or 
elaimed  by  said  person  or  persons,  shall  be  deemed  a  part 
of  the  public  domain  of  the  Choctaw  and  Chickasaw  na- 
tions and  be  subject  to  disposition  as  such:  Provided,  That 
any  persons  who  have  previously  applied  for  any  part  of 
laaid' lands  shall  have  a  prior  right  of  allotment  of  the  same 
in  the  order  of  their  applications  and  as  their  lawful  rights 
nay  appear. 

§  537.     Arbitrary  Allotment. — If  any  citizen  or  freedmau 
the  Choctaw  and  Chickasaw  nations  shaW  noV  \\v\\q  v,^- 
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lected  his  allotment  within  twelve  months  after  the  date  «i 
the  opening  of  said  land  ofliees  in  said  nations,  if  not  hemi 
otherwise  provided,  and  provided  that  twelve  months  duD 
have  elapsed  from  the  date  of  the  approval  of  his  enroll- 
uient  hy  the  Secretary  of  the  Interior,  then  the  CcuunuBUon 
to  the  Five  Civilized  Tribes  may  immediately  proee«d  ti 
select  an  allotment,  including  a  homestead  for  such  pencil, 
said  allotment  and  homestead  to  be  selected  as  the  Commu- 
sion  may  deem  for  the  best  interest  of  said  person,  and  tb» 
same  shall  be  of  the  same  force  and  effect  as  if  sueh  bcIm- 
tion  had  been  made  by  such  citizen  or  freedman  in  penon, 
and  all  lands  held  or  claimed  by  persons  for  whom  allot- 
ments have  been  selected  by  the  Commission  as  providri, 
and  in  excess  of  the  amount  included  in  said  allotmenti, 
shall  be  a  part  of  the  public  domain  of  the  Choctaw  and 
Chickasaw  nations  and  be  subject  to  disposition  as  surh. 

5  538.  Reservations.— 2fi.  The  following  lands  shall  i» 
reserved  from  the  allotment  of  lands  herein  provided  for: 

(a)  All  lands  set  apart  for  town  sites  either  by  the  temu 
of  the  Atoka  iigreeiiient,  the  Act  of  Congress  of  Blay  U 
lilOO  (;J1  Stats.,  221),  as  herein  assented  to,  or  by  the  tern* 
of  this  iigreeiiieiit. 

(1)}  All  Ifiiids  to  which,  at  the  date  of  the  final  ratiSn- 
tion  of  this  asrrconiPTit,  any  railroad  company  may  undff 
any  treaty  or  Act  of  ('ongress,  have  a  vested  riftht  for 
right  of  way,  depots,  station  grounds,  water  stations,  stoHt 
yiiitls,  or  similar  uses  connected  with  the  maintenance  tsA 
operation  of  the  railroad. 

(c)  The  strip  (if  Iniul  lying  between  the  city  of  FMt' 
Hniith,  Arkansas,  jind  the  Arkansas  and  Poteau  rivers,  tii 
tending  np  the  saUl  Poteau  River  to  the  mouth  of  Milj 
Creek. 

(d)  All  lands  which  shall  be  segregated  and  reserreJ 
hy  the  Serrotnry  ai  U\c  \\\\ev\wv  on  account  of  their  coJ 
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isphalt  deposits,  as  hereinafter  provided.  And  the  lands 
«ted  by  the  Secretary  of  the  Interior  at  and  in  the 
inity  of  Sulpfiur  in  the  Chickasaw  Nation,  under  the 
don  to  the  United  States  hereunder  made  by  said  tribes. 

e)  One  hundred  and  sixty  acres  for  Jones'  Academy. 

f )  One  hundred  and  sixty  acres  for  Tuskahoma  Female 
ninary. 

(g)  One  hundred  and  sixty  acres  for  Wheelock  Orphan 
Diinary. 

(h)  One  hundred  and  sixty  acres  for  Armstrong  Orphan 
eademy. 

(i)  Rve  acres  for  capitol  building  of  the  Choctaw  Na- 

(j)  One  hundred  and  sixty  acres  for  Bloomfield  Academy. 

Ik)  One  hundred  and  sixty  acres  for  Lebanon  Orphan 
ome. 

(1)  One  hundred  and  sixty  acres  for  Harley  Institute. 

(m)  One  hundred  and  sixty  acres  for  Rock  Academy. 

(n)  One  hundred  and  sixty  acres  for  Collins  Institute. 

(o)  Five  acres  for  the  capitol  building  of  the  Chickasaw 
ition. 

(p)  Eighty  acres  for  J.  S.  Murrow. 

(q)  Eighty  acres  for  H.  B.  Schermerhorn. 

(r)  Eighty  acres  for  the  widow  of  R.  S.  Bell. 

(s)  A  reasonable  amount  of  land,  to  be  determined  by 
J  town-site  commissioners,  to  include  all  tribal  court - 
uses  and  jails  and  other  tribal  public  buildings. 

t)  Five  acres  for  any  cemetery  located  by  the  town- 
i  eommissioners  prior  to  the  date  of  the  final  ratification 
this  agreement. 
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(u)  One  acre  for  any  church  under  the  control  of 
used  exclusively  by  the  Choctaw  or  Chickasaw  citizen: 
the  date  of  the  final  ratification  of  this  agreement. 

(v)  One  acre  each  for  all  Choctaw  or  Chickasaw  sch 
under  the  supervision  of  the  authorities  of  the  Choctan 
Chickasaw  nations  and  officials  of  the  United  States. 

And  the  acre  so  reserved  for  any  church  or  school  in ; 
quarter  section  of  land  shall  be  located  when  practicabl< 
a  corner  of  such  quarter  section  lying  adjacent  to  the  \ 
tion  line  thereof. 

§  539.    Rolls  of  Citizens  and  Freedmen. — 27,    The  r 

of  the  Choctaw  and  Chickasaw  citizens  and  Choctaw  i 
Chickasaw  freedmen  shall  be  made  by  the  Commission 
the  Five  Civilized  Tribes,  in  strict  compliance  w^th  the  j 
of  Congress  approved  June  28,  1898  (30  Stats.  495),  and 
Act  of  Congress  approved  May  31,  1900  (31  Stats.  221), 
cept  as  herein  otherwise  provided :  Providedy  That  no  per 
claiming  right  to  enrollment  and  allotment  and  distribut 
of  tribal  property,  by  virtue  of  a  judgment  of  the  Uni 
States  court  in  the  Indian  Territory  under  the  Act  of  J 
10,  1896  (29  Stats.  321),  and  which  right  is  contested 
legal  proceedings  instituted  under  the  provisions  of  ' 
agreement,  shall  he  enrolled  or  receive  allotment  of  la 
or  distribution  of  tribal  property  until  his  right  thereto 
been  finally  determined. 

§  540.    Members  Living  on  Date  of  Ratification  of  Ac 

28.  The  names  of  all  persons  living  on  the  date  of  the  1 
ratification  of  this  agreement  entitled  to  be  enrolled  as 
vided  in  section  27  hereof  shall  be  placed  upon  the  i 
made  by  said  Commission;  and  no  child  born  thereafter 
citizen  or  freodman  and  no  person  intermarried  there* 
to  a  citizen  shall  be  entitled  to  enrollment  or  to  partiei 
in  the  distribution  of  the  tribal  property  of  the  Choc' 
and  Chiekasaws. 
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541.  Members  of  Other  Tribes  Not  to  Be  Enrolled.— 
No  i>er8on  whose  name  appears  upon  the  rolls  made  by 
Commission  to  the  Five  Civilized  Tribes  as  a  citizen  or 
dman  of  any  other  tribe  shall  be  enrolled  as  a  citizen  or 
dman  of  the  Choctaw  or  Chickasaw  nations. 

542.  Bolls  When  Approved  Final. — 30.  For  the  pur- 
e  of  expediting  the  enrollment  of  the  Choctaw  and 
ekasaw  citizens  and  Choctaw  and  Chickasaw  freedman, 

said  Commission  shall,  from  time  to  time,  and  as  early 
practicable,  forward  to  the  Secretary  of  the  Interior  lists 
Dn  which  shall  be  placed  the  names  of  those  persons 
md  by  the  Commission  to  be  entitled  to  enrollment.  The 
» thus  prepared,  when  approved  by  the  Secretary  of  the 
crior,  shall  constitute  a  part  and  parcel  of  the  final  rolls 
citizens  of  the  Choctaw  and  Chickasaw  tribes  and  of 
•etaw  and  Chickasaw  freedmen,  upon  which  allotment 
and  and  distribution  of  other  tribal  property  shall  be 
e  as  herein  provided.  Lists  shall  be  made  up  and  for- 
ied  when  contests  of  whatever  character  shall  have  been 
rmined,  and  when  there  shall  have  been  submitted  to 
approved  by  the  Secretary  of  the  Interior  lists  embrac  • 
names  of  all  those  lawfully  entitled  to  enrollment,  the 

shall  be  deemed  complete.  The  rolls  so  prepared  shall 
lade  in  quintuplicate,  one  to  be  deposited  with  the  Sec- 
ry  of  the  Interior,  one  with  the  Commissioner  of  Indian 
irs,  one  with  the  principal  chief  of  the  Choctaw  Nation, 
with  the  governor  of  the  Chickasaw  Nation,  and  one  to 
lin  with  the  Commission  to  the  Five  Civilized  Tribes. 

543.  Court  Claimants.  —  31.  It  being  claimed  and 
ted  by  the  Choctaw  and  Chickasaw  nations  that 
United  States  courts  in  the  Indian  Territory,  actinj? 
sr  the  Act  of  Congress  approved  June  10,  1896,  have 
itted  persons  to  citizenship  or  to  enrollment  as  such 
iens  in  the  Choctaw  and  Chickasaw  nations,  respectively, 
lout  notice  of  the  proceedings  in  such  courts  hein^  ^v\^\\ 
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to  each  of  said  nations ;  and  it  being  insisted  by  said  natio 
that,  in  such  proceedings,  notice  to  each  of  said  nationa  ^ 
indispensable,  and  it  being  claimed  and  insisted  by  u 
nations  that  the  proceedings  in  the  United  States  eou 
in  the  Indian  Territory,  under  the  said  Act  of  June  10, 18 
should  have  been  confined  to  a  review  of  the  action  of  tl 
Commission  to  the  Five  Civilized  Tribes,  uiK>n  the  pape 
and  evidence  submitted  to  such  commission,  and  should  n 
have  extended  to  a  trial  de  novo  of  the  question  of  dtiiei 
ship ;  and  it  being  desirable  to  finally  determine  these  que 
tions,  the  two  nations,  jointly,  or  either  of  said  nations  ae 
ing  separately  and  making  the  other  a  party  defendai 
may,  within  ninety  days  after  this  agreement  becomes  efti 
tive,  by  a  bill  in  equity  filed  in  the  Choctaw  and  Chiehssi 
citizenship  court  hereinafter  named,  seek  the  annulment lai 
vacation  of  all  such  decisions  by  said  courts.  Ten  perscB 
so  admitted  to  citizenship  or  enrollment  by  said  courts,  wHl; 
notice  to  one  but  not  to  both  of  said  nations,  shall  be 
defendants  to  said  suit  as  representatives  of  the  entire  d 
of  persons  similarly  situated,  the  number  of  such  pei 
being  too  numerous  to  require  all  of  them  to  be  made 
vidual  parties  to  the  suit;  but  any  person  so  situated 
upon  his  application,  be  made  a  party  defendant  to  the 
Notice  of  the  institution  of  said  suit  shall  be  persoi 
served  upon  the  chief  executive  of  the  defendant  nat 
if  either  nation  be  made  a  party  defendant  as  afoi 
juid  upon  each  of  said  ten  representative  defendants, 
shall  also  be  published  for  a  period  of  four  weeks  in  atU 
two  weekly  newspapers  having  general  circulation  in 
Choctaw  and  Chickasaw  nations.  Such  notice  shall  setfc 
the  nature  and  prayer  of  the  bill,  with  the  time  for 
ing  the  same,  which  shall  not  be  less  than  thirty  days 
the  last  publication.  Said  suit  shall  be  determined  at 
earliest  practicable  time,  shall  be  confined  to  a  final  d« 
mination  of  the  (luestions  of  law  here  named,  and  shall! 
without  prejudice  to  the  determination  of  any  charge^ 
claim  that  the  iuW\sH\o\\  c\t  such  persons  to  citizenship^ 
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rollment  by  said  United  States  courts  in  the  Indian  Ter- 
Dry  was  wrongfully  obtained  as  provided  in  the  next 
it  ion..  In  the  event  said  citizenship  judgments  or  decisions 
3  annulled  or  vacated  in  the  test  suit  hereinbefore  author- 
A^  because  of  either  or  both  of  the  irregularities  claimed 
d  insisted  upon  by  said  nations  as  aforesaid,  then  the  files, 
kpers  and  proceedings  in  an}'  citizenship  case  in  which  the 
idgment  or  decision  is  so  annulled  or  vacated  shall,  upon 
ritten  application  therefor,  made  within  ninety  days  there- 
tter  by  any  party  thereto,  who  is  thus  deprived  of  a  favor- 
ble  judgment  upon  his  claimed  citizenship,  be  transferred 
lid  certified  to  said  citizenship  court  by  the  court  having 
itttody  and  control  of  such  files,  papers  and  proceedings, 
Jkd  upon  the  filing  in  such  citizenship  court  of  the  files, 
^pers  and  proceedings  in  any  such  citizenship  case,  accom- 
*iaied  by  due  proof  that  notice  in  writing  of  the  transfer 
^  certification  thereof  has  been  given  to  the  chief  execu- 
te oflScer  of  each  of  said  nations,  said  citizenship  case  shall 
'  docketed  in  said  citizenship  court,  and  such  further  pro- 
tNiings  shall  be  had  therein  in  that  court  as  ought  to  have 
Bn  had  in  the  court  to  which  the  same  was  taken  on  ap- 
^1  from  the  Commission  to  the  Five  Civilized  Tribes,  and 
if  no  judgment  or  decision  had  been  rendered  therein. 

S  544.  Appellate  Jurisdiction  of  Citizenship  Court. — 
Said  citizenship  court  shall  also  have  appellate 
risdiction  over  all  judgments  of  the  courts  in  Indian  Ter- 
■ory  rendered  under  said  Act  of  Congress  of  June  tenth, 
ghteen  hundred  and  ninety-six,  admitting  persons  to  citi- 
Qship  or  to  enrollment  as  citizens  in  either  of  said  nations. 
18  right  of  appeal  may  be  exercised  by  the  said  nations 
bitly  or  by  either  of  them  acting  separately  at  any  time 
Hhin  six  months  after  this  agreement  is  finally  ratified. 
.  the  exercise  of  such  appellate  jurisdiction  said  eitizen- 
ip  court  shall  be  authorized  to  consider,  review,  and  re- 
■e  all  such  judgments,  both  as  to  findings  of  fact  and 
sielusions  of  law,  and  may,  wherever  in  its  jvid^m^wV  ^\A^- 
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stantial  justice  will  thereby  be  subserved,  permit  eil 
party  to  any  such  appeal  to  take  and  present  such  fort 
evidence  as  may  be  necessary  to  enable  said  court  to  de 
mine  the  very  right  of  the  controversy.  And  said  cc 
shall  have  power  to  make  all  needful  rules  and  regulati 
prescribing  the  manner  of  taking  and  conducting  said 
peals  and  of  taking  additional  evidence  therein.  Such  < 
zenship  court  shall  also  have  like  appellate  jurisdiction  i 
authority  over  judgments  rendered  by  such  courts  under 
said  act  denying  Qlaims  to  citizenship  or  to  enrollment 
citizens  in  either  of  said  nations.  Such  api>eals  shall 
taken,  within  the  time  hereinbefore  specified,  and  shall 
taken,  conducted  and  disposed  of  in  the  same  manner 
appeals  by  the  said  nations,  save  that  notice  of  appeals 
citizenship  claimants  shall  be  served  upon  the  chief  exe< 
tive  officer  of  both  nations:  Provided,  That  paragrap 
thirty-one,  thirty-two  and  thirty-three  hereof  shall  go  in 
effect  immediately  after  the  passage  of  this  Act  by  Co 
gress. 

§  545.  Citizenship  Court. — 33.  A  court  is  hereby  en 
ated  to  be  known  as  the  Choctaw  and  Chickasaw  Citiia 
ship  Court,  the  existence  of  which  shall  terminate  uponti 
final  determination  of  the  suits  and  proceedings  named  i 
the  last  two  preceding  sections,  but  in  no  event  later  thi 
the  thirty-first  day  of  December,  nineteen  hundred  tf 
three.  Said  court  shall  have  all  authority  and  power  M 
essary  to  the  hearing  and  determination  of  the  suits  il 
proceedings  so  committed  to  its  jurisdiction,  including  tl 
authority  to  issue  and  enforce  all  requisite  writs,  proce 
and  orders,  and  to  prescribe  rules  and  regulations  for  tl 
transaction  of  its  business.  It  shall  also  have  all  the  p<i' 
ers  of  a  Circuit  Court  of  the  United  States  in  compellii 
the  pi'oduction  of  books,  papers  and  documents,  the  attei 
ance  of  witnesses,  and  in  punishing  contempt.  Exe< 
where  herein  otherwise  expressly  provided,  the  pleadini 
practice  and  proeeediw^s  in  said  court  shall  conform, 
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ar  as  may  be,  to  the  pleadings,  practice  and  proceedings 
equity  causes  in  the  Circuit  Courts  of  the  United  States. 
le  testimony  shall  be  taken  in  court  or  before  one  of  the 
d^s,  so  far  as  practicable.  Each  judge  shall  be  author- 
ed to  grant,  in  vacation  or  recess,  interlocutory,  orders 
id  to  hear  and  dispose  of  interlocutory  motions  not  aflfect- 
g  the  substantial  merits  of  the  case.  *  Said  court  shall  have 
chief  judge  and  two  associate  judges,  a  clerk,  a  stenogra- 
her,  who  shall  be  deputy  clerk,  and  a  bailiff.  The  judges 
ball  be  appointed  by  the  President,  by  and  with  the  advice 
kUd  consent  of  the  Senate,  and  shall  each  receive  a  compen- 
Ation  of  five  thousand  dollars  per  annum,  and  his  neces- 
»Ty  and  actual  traveling  and  personal  expenses  while  en- 
laged  in  the  performance  of  his  duties.  The  clerk,  stenog- 
rapher, and  bailiflF  shall  be  appointed  by  the  judges,  or  a 
■ajority  of  them,  and  shall  receive  the  following  yearly 
^mpensation:  Clerk,  two  thousand  four  hundred  dollars: 
^cnographer,  twelve  hundred  dollars;  bailiflF,  nine  hundred 
hilars.  The  compensation  of  all  these  officers  shall  be  paid 
^  the  United  States  in  monthly  installments.  The  moneys 
pay  said  compensation  are  hereby  appropriated,  and 
^re  is  also  hereby  appropriated  the  sum  of  five  thousand 
^Xlars,  or  so  much  thereof  as  may  be  necessary,  to  be  ex- 
'^ded  under  the  direction  of  the  Secretary  of  the  Interior, 
pay  such  contingent  expenses  of  said  court  and  its  officers 
to  such  Secretary  may  seem  proper.  Said  court  shall  have 
^eal,  shall  sit  at  such  place  or  places  in  the  Choctaw  and 
Hickasaw  nations  as  the  judges  may  designate,  and  shall 
►Id  public  sessions,  beginning  the  first  Monday  in  each 
Onth,  80  far  as  may  be  practicable  or  necessary.  Each 
^gc  and  the  clerk  and  deputy  clerk  shall  be  authorized 
administer  oaths.  All  writs  and  process  issued  by  said 
*ttrt  shall  be  served  by  the  Ignited  States  marshal  for  the 
Ibtrict  in  which  the  service  is  to  be  had.  The  fees  for  serv- 
process  and  the  fees  of  witnesses  shall  be  paid  by  the 
ty  at  whose  instance  such  process  is  issued  or  such  wit- 
is  are  subpoenaed,  and  the  rate  or  amouul  ol  ^wq\v  1^^*:^ 
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shall  be  the  same  as  is  allowed  in  civil  causes  in  the 
court  of  the  United  States  for  the  western  district 
kansas.  No  fees  shall  be  charged  by  the  clerk  or 
officers  of  said  court.  The  clerk  of  the  United  States 
in  Indian  Territory,  having  custody  and  control  of  th 
papers  and  proceedings  in  the  original  citizenship  ease 
receive  a  fee  of  two  dollars  and  fifty  cents  for  transi 
and  certifying  to  the  citizenship  court  the  files,  papei 
proceedings  in  each  case,  without  regard  to  the  nun 
persons  whose  citizenship  is  involved  therein,  and  si 
shall  be  paid  by  the  person  applying  for  such  transf 
certification.  The  judgment  of  the  citizenship  court 
or  all  of  the  suits  or  proceedings  so  committed  to  its 
diction  shall  be  final.  All  expenses  necessary  to  the 
conduct,  on  behalf  of  the  nations,  of  the  suits  and  pi 
ings  provided  for  in  this  and  the  two  preceding  s( 
shall  be  incurred  under  the  direction  of  the  executi 
the  two  nations,  and  the  Secretary  of  the  Interior  is  1 
authorized,  upon  certificate  of  said  executives,  to  pa; 
expenses  as  in. his  judgment  are  reasonable  and  nee 
out  of  any  of  the  joint  funds  of  said  nations  in  the  Tr 
of  the  United  States. 

§  546.    Time  for  Application  for  Enrollment.— 34. 

ing  the  ninety  days  first  following  the  date  of  the  fim 
fication  of  this  agreement,  the  Commission  to  the  Fi\ 
ilized  Tribes  may  receive  applications  for  enrollmen 
of  persons  whose  names  are  on  the  tribal  rolls,  bu 
have  not  heretofore  been  enrolled  by  said  commissioi 
monly  known  as  ** delinquents,'*  and  such  intern 
white  persons  as  may  have  married  recognized  citii 
the  Choctaw  and  Chickasaw  nations  in  accordance  w 
tribal  laws,  customs  and  usages  on  or  before  the  date 
passage  of  this  Act  by  Congress,  and  such  infant  e! 
as  may  have  been  born  to  recognized  and  enrolled  < 
on  or  before  the  date  of  the  final  ratification  of  this 
ment;  but  the  appVieaViovi  oi  uo  person  whomsoever 
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illment  shall  be  received  after  the  expiration  of  the  said 
inety  days:  Provided,  That  nothing  in  this  section  shall 
pply  to  any  person  or  persons  making  application  for  en- 
>llment  as  Mississippi  Choctaws,  for  whom  provision  has 
erein  otherwise  been  made. 

§  547.  Only  Enrolled  Members  to  Participate. — 35.  No 
«rson  whose  name  does  not  appear  upon  the  rolls  prepared 
m  herein  provided  shall  be  entitled  to  in  any  manner  par- 
kipate  in  the  distribution  of  the  common  property  of  the 
ISioetaw  and  Chickasaw  tribes,  and  those  whose  names  ap- 
■ear  thereon  shall  participate  in  the  manner  set  forth  in  this 
agreement:  Providedi  That  no  allotment  of  land  or  other 
^■ikal  property  shall  be  made  to  any  person,  or  to  the  heirs 
■tf  any  person  whose  name  is  on  the  said  rolls,  and  who 
Bed  prior  to  the  date  of  the  final  ratification  of  this  agree- 
D«nt.  The  right  of  such  person  to  any  interest  in  the  lands 
'  other  tribal  property  shall  be  deemed  to  have  become 
^tinguished  and  to  have  passed  to  the  tribe  in  general  upon 
*  death  before  the  date  of  the  final  ratification  of  this 
rt*cement,  and  any  person  or  persons  who  may  conceal  the 
'^th  of  anyone  on  said  rolls  as  aforesaid,  for  the  purpose 

profiting  by  the  said  concealment,  and  who  shall  know- 
fely  receive  any  portion  of  any  land  or  other  tribal  prop- 
ty,  or  of  the  proceeds  so  arising  from  any  allotment  pro- 
bited  by  this  section,  shall  be  deemed  guilty  of  a  felony, 
i!«l  shall  be  proceeded  against  as  may  be  provided  in  other 
mes  of  felony,  and  the  penalty  for  this  offense  shall  be 
^finement  at  hard  labor  for  a  period  of  not  less  than  one 
fear  nor  more  than  five  years,  and,  in  addition  thereto,  a 
rfeiture  to  the  Choctaw  and  Chickasaw  nations  of  the 
Kids,  other  tribal  property,  and  proceeds  so  obtained. 

-4  548.  Bights  of  Chickasaw  Freedmen  Referred  to  Court 
I  daimB. — 36.  Authority  is  hereby  conferred  upon  the 
^art  of  Claims  to  determine  the  existing  controversy  re- 
iMting  the  relations  of  the  Chickasaw  freedmeu  to  l\v<i 
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Chickasaw  Nation  and  the  rights  of  such  freedmen  in  tk 
lands  of  the  Choctaw  and  Chickasaw  nations  under  the  thiii 
article  of  the  treaty  of  eighteen  hundred  and  sixty-dx,  be- 
tween  the  United  States  and  the  Choctaw  and  Chickittt 
nations,  and  under  any  and  all  laws  subsequently  enaetol 
by  the  Chickasaw  legislature  or  by  Congress. 

§  549.  BiU  to  Be  Filed  by  AUorney  OeneraL— 37.  To  tint 
end  the  Attorney  General  of  the  United  States  is  hereby  4- 
rectedy  on  behalf  of  the  United  States,  to  file  in  said  Court  at 
Claims,  within  sixty  days  after  this  agreement  becomes  eth* 
tive,  a  bill  of  interpleader  against  the  Choctaw  and  Chid* 
saw  nations  and  the  Chickasaw  f reedmen,  setting  forth  fti 
existing  controversy  between  the  Chickasaw  Nation  and  tb 
Chickasaw  freednien  and  praying  that  the  defendinli 
thereto  be  required  to  interplead  and  settle  their  respectirt 
rights  in  such  suit. 

§  550.    Procedure. — 138.     Service  of  process  in  the  suit 
may  he  had  on  the  Choctaw  and  Chickasaw  nations,  respefrj 
tively,  by  sei'ving  upon  the  principal  chief  of  the  foi 
and  the  governor  of  the  latter  a  certified  copy  of  the 
with  a  notice  of  the  time  for  answering  the  same,  which 
not  be  less  than  thirty  nor  more  than  sixty  days  after 
service,  and  may  be  had  upon  the  Chickasaw  freedmen 
serving:  upon  each  of  three  known  and  recognized  Chie 
saw  freedmen  a  certified  copy  of  the  bill,  with  a  like  not 
of  the  time  for  answering  the  same,  and  by  publishing 
notice  of  the  oommoncement  of  the  suit,  setting  forth 
nature  and  prayer  of  the  bill,  with  the  time  for  answeril 
the  snme,  for  a  period  of  three  weeks  in  at  least  two  w( 
newspapers  having  froneral  circulation  in  the  Chickasaw 
tion. 

§  551.    Nations  May  Intervene. — 39.     The  Choctaw 

Chickasaw  nations,  respectively,  may  in  the  manner 
scribed  in  sections  twenty-one  hundred  and  three  to  twei 
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ODe  hundred  and  six,  both  incltisive,  of  the  Bevised  Statutes, 
emplo7  counsel  to  represent  them  in  such  suit  and  protect 
their  interests  therein ;  and  the  Secretary  of  the  Interior 
■bail  employ  competent  counsel  to  represent  the  Chickasaw 
fnedmen  in  said  suit  and  to  protect  their  interests  therein ; 
ind  the  compensation  of  counsel  so  employed  for  the  Chick- 
uaw  freednien,  including  all  costs  of  printing  their  briefs 
tnd  other  incidental  expenses  on  their  part,  not  exceeding 
ta  thousand  dollars,  shall  be  paid  out  of  the  Treasury  of 
Ike  Ignited  States  upon  certificate  of  the  Secretary  of  the 
fnterior  setting  forth  the  employment  and  the  terms  thereof, 
iBd  stating  that  the  required  services  have  been  duly  ren- 
lered ;  and  any  party  feeling  aggrieved  at  the  decree  of  the 
Jirart  of  Claims,  or  any' part  thereof,  may,  within  sixty 
liys  after  the  rendition  thereof,  appeal  to  the  Supreme 
inirt,  and  in  each  of  aaid  courts  the  suit  shall  be  advanced 
or  hearing  and  decision  at  the  earliest  practicable  time. 

\  552.  Allotments  to  Chickasaw  PrMdmen. — iO.  In  the 
Mintime  the  Commission  to  the  Five  Civilized  Tribes  shall 
uke  a  roll  of  the  Chickasaw  freednien  and  their  deseend- 
Ms,  as  provided  in  the  Atoka  agreement,  and  shall  make 
Botments  to  them  as  provided  in  thi.'i  agreement,  which 
W  allotments  shall  be  held  by  the  said  Chickasaw  freed- 
ta,  not  as  temporary  allotments,  but  as  final  allotments, 
■d  in  the  event  that  it  shall  be  finally  determined  in  said 
lit  that  the  Chickasaw  freednien  are  not,  independently 
Fthia  SfH'eement,  entitled  to  allotments  in  the  Choctaw  and 
bekasaw  lands,  the  Court  of  Claims  shall  render  a  docren 

favor  of  the  Choctaw  and  Chickasaw  nations  according 
their  respective  interests,  and  against  the  United  States, 
'  the  value  of  the  lands  so  allotted  to  the  Chickasaw 
edmen  as  ascertained  by  the  appraisal  thereof  made  by 

Commission  to  the  Five  Civilized  Tribes  for  the  purpose 
allotment,  which  decree  shall  take  the  place  of  the  said 
Is  and  shall  be  in  full  satisfaction  of  all  claims  by  the 
etaw  and  Chickasaw  nations  against  the  UmleA  &\.».\e¥, 
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or  the  said  freedmen  on  account  of  the  taking  of  the  wi, 
lands  for  allotment  to  said  freedmen:  Provided,  That  noftlh 
ing  contained  in  this  paragraph  shall  be  construed  to  affad. 
or  change  the  existing  status  or  rights  of  the  two  tribes  a 
between  themselves  respecting  the  lands  taken  for  allotma^ 
to  freedmen,  or  the  money,  if  any,  recovered  as  compeim^; 
tion  therefor,  as  aforesaid. 


§  553.  Enrollment  of  Hississippi  Ohoctews. — 41.  All  pov^ 
sons  duly  identified  by  the  Commission  to  the  Five  Ci 
Tribes  under  the  provisions  of  section  21  of  the  Act  of 
gress  approved  June  28,  1898  (30  Stats.  495),  as  Hissisflppij 
Choctaws  entitled  to  benefits  under  article  14  of  the  trwly 
between  the  United  States  and  the  Choctaw  Nation  «►, 
eluded  September  27,  1830,  may,  at  any  time  within 
months  after  the  date  of  their  identification  as  Missi 
Choctaws  by  the  said  Commission,  make  bona  fide  settfc' 
ment  within  the  Choctaw-Chickasaw  country,  and  n 
proof  of  such  settlement  to  such  Commission  within 
year  after  the  date  of  their  said  identification  as  Missi 
Choctaws  shall  be  enrolled  by  such  Commission  as  Mi 
sippi  Choctaws  entitled  to  allotment  as  herein  provided 
citizens  of  the  tribes,  subject  to  the  special  provisions  h 
provided  as  to  Mississippi  Choctaws,  and  said  enroll 
shall  be  final  when  approved  by  the  Secretary  of  the 
rior.  The  application  of  no  person  for  identification  as 
Mississippi  Choctaw  shall  be  received  by  said  Commi 
after  six  months  sul)sequent  to  the  date  of  the  final  ra 
tion  of  this  a|u:reenicnt  and  in  the  disposition  of  such  t 
cations  all  full-blood  Mississippi  Choctaw  Indians  and 
descendants  of  any  Mississippi  Choctaw  Indians  w^hether 
full  or  mixed  blood  who  received  a  patent  to  land 
the  said  fourteenth  article  of  the  said  treaty  of  eigk 
hundred  and  thirty  who  had  not  moved  to  and  made 
fide  settlement  in  the  Choctaw-Chickasaw  country  prior 
Juno  twenty-oip:hth,  eifjrhteen  hundred  and  ninety-eif 
shnll  he  deemed  to  \>e  Miv^slssippi  Choctaws,  entitled  to 
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B  under  article  fourteen  of  the  said  treaty  of  September 
'^enty-seventh,  eighteen  hundred  and  thirty,  and  to  iden- 
leation  as  such  by  said  Camniission,  but  this  direction  or 
M>vision  shall  be  deemed  to  be  only  a  rule  of  evidence  and 
aU  not  be  invoked  by  or  operate  to  the  advantage  of  any 
spHcant  who  is  not  a  Mississippi  Choctaw  of  the  full  blood, 
*  who  is  not  the  descendant  of  a  Mississippi  Choctaw  who 
seeived  a  patent  to' land  under  said  treaty,  or  who  is  other- 
ie  barred  from  the  right  of  citizenship  in  the  Choctaw 
"stion,  all  of  said  Mississippi  Choctaws  so  enrolled  by  said 
QQunission  shall  be  upon  a  separate  roll. 

f  554.  Oontintioiis  Bona  Fide  Residence. — 42.  When 
V  such  Mississippi  Choctaw  shall  have  in  good  faith  con- 
^Uously  resided  upon  the  lands  of  the  Choctaw  and  Chick- 
•W  nations  for  a  period  of  three  years,  including  his  resi- 
^ce  thereon  before  and  after  such  enrollment,  he  shall, 
On  due  proof  of  such  continuous,  bona  fide  residence,  made 

Buch  manner  and  before  such  officer  as  may  be  desig- 
t^  by  the  Secretary  of  the  Interior,  receive  a  patent  for 

allotment,  as  provided  in  the  Atoka  agreement,  and  he 
ill  hold  the  lands  allotted  to  him  as  provided  in  this 
^cement  for  citizens  of  the  Choctaw  and  Chickasaw  na- 

I  555.  Applicaton  for  Enrollment. — 43.  Applications  for 
rollment  as  Mississippi  Choctaws,  and  applications  to 
W  land  set  apart  to  them  as  such,  must  be  made  person- 
y  before  the  Commission  to  the  Five  Civilized  Tribes. 
ithers  may  apply  for  their  minor  children;  and  if  the 
Bier  be  dead,  the  mother  may  apply ;  husbands  may  apply 
r  wives.  Applications  for  orphans,  insane  persons,  and 
tsons  of  unsound  mind  may  be  made  by  duly  appointed 
Itrdian  or  curator,  and  for  aged  and  infirm  persons  and 
boners  by  agents  duly  authorized  thereunto  by  power  of 
nmey,  in  the  discretion  of  said  Commission. 
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§  556.    Failure  to  Hake  Proof  of  Sesidence.-^ 

within  four  years  after  such  enrollment  any  such  1! 
sippi  Choctaw,  or  his  heirs  or  representatives  if  he  be 
fails  to  make  proof  of  such  continuous  bona  fide  reAi 
for  the  period  so  prescribed,  or  up  to  the  time  of  the  < 
of  such  Mississippi  Choctaw,  in  case  of  his  death  afte 
roUment,  he,  and  his  heirs  and  representatives  if  he  be  * 
shall  be  deemed  to  have  acquired  no  interest  in  the  1 
set  apart  to  him,  and  the  same  shall  be  sold  at  public 
tion  for  cash,  under  rules  and  regulations  prescribed  b; 
Secretary  of  the  Interior,  and  the  proceeds  paid  intc 
Treasury  of  the  United  States  to  the  credit  of  the  Cho 
and  Chickasaw  tribes,  and  distributed  per  capita  with  ( 
funds  of  the  tribes.  Such  lands  shall  not  be  sold  for 
than  their  appraised  value.  Upon  payment  of  the  full 
chase  price  patent  shall  issue  to  the  purchaser. 


§  557.  Town  Sites.— 45.  The  Choctaw  and  Chick 
tribes  hereby  assent  to  the  Act  of  Congress  approved 
31,  1900  (31  Stats.  221),  in  so  far  as  it  pertains  to  iowii 
in  the  Choctaw  and  Chickasaw  nations  ratifying  and 
firming  all  acts  of  the  Government  of  the  United  ? 
thereunder,  and  consent  to  a  continuance  of  the  prov; 
of  said  act  not  in  conflict  with  the  terms  of  this  agreei 

§  558.  Additional  Acreage. — 46.  As  to  those  town 
heretofore  set  aside  by  the  Secretary  of  the  Interior  o 
reconiniendation  of  the  Commission  to  the  Five  Civ 
Tribes,  as  provided  in  said  Act  of  Congress  of  May  31, 
such  additional  acreage  may  be  added  thereto,  in  like 
nor  as  the  original  town  site  was  set  apart,  as  may  be  i 
sary  for  the  present  needs  and  reasonable  prosp 
growtli  of  said  town  sites,  the  total  acreage  not  to  e 
six  hundred  and  forty  acres  for  each  town  site. 

§  559.  Town  Sites  Hereafter  Reserved. — 47.  The 
which  may  hcreailev  be  v»el  aside  and  reserved  for 
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•upon  the  recommendation  of  the  Commission  to  the 
.Civilized  Tribes,  under  the  provisions  of  said  Act  of 
,31, 1900,  shall  embrace  such  acreage  as  may  be  neces- 
ttlor  the  present  needs  and  reasonable  prospec^ve 
ik  of  such  town  sites,  not  to  exceed  six  hundred  and 
'  acres  for  each  town  site. 

)60.  Occupant  Oompensated  for  Improvements. — 48. 
lever  any  tract  of  land  shall  be  set  aside  for  town- 
9urpose8,  as  provided  in  said  Act  of  May  31,  1900,  or 
le  terms  of  this  agreement,  which  is  occupied  by  any 
i)er  of  the  Choctaw  or  Chickasaw  nations,  such  occu- 
shall  be  fully  cohipensated  for  his  improvements 
on,  out  of  the  funds  of  the  tribes  arising  from  the  sale 
wn  sites,  under  rules  and  regulations  to  be  prescribed 
e  Secretary  of  the  Interior,  the  value  of  such  improve- 
5  to  be  determined  by  a  board  of  appraisers,  one  mem- 
rf  which  shall  be  appointed  by  the  Secretary  of  the 
ior,  one  by  the  chief  executive  of  the  tribe  in  which 
)wn  site  is  located,  and  one  by  the  occupant  of  the  land, 
board  of  appraisers  to  be  paid  such  compensation  for 
services  as  may  be  determined  by  the  Secretary  of  the 
ior  out  of  any  appropriation  for  surveying,  laying  out, 
ng,  and  selling  town  sites. 

•61.  Vacancy  in  Town-site  Commission. — 49.  When- 
the  chief  executive  of  the  Choctaw  or  Chickasaw  Na- 
fails  or  refuses  to  appoint  a  town-site  commissioner 
ny  town,  or  to  fill  any  vacancy  caused  by  the  neglect 
fusal  of  the  town-site  commissioner  appointed  by  the 
executive  of  the  Choctaw  or  Chickasaw  Nation  to  qual- 
•  act,  or  otherwise,  the  Secretary  of  the  Interior,  in  his 
?tion,  may  appoint  a  commissioner  to  fill  the  .vacancj' 
created. 

62.  Town-site  Commission. — 50.  There  shall  be  ap- 
*d,  in  the  manner  provided  in  the  Atoka  agreement, 
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such  additional  town-aite  cominiasions  as  the  Seeretir 
the  Interior  may  dfiem  necessary,  for  the  speedy  diq 
of  all  town  sites  in  said  nations :  Prorided,  That  the  j 
diction  of  said  additional  town-site  commissions  BhiU 
tend  to  such  town  sites  only  as  shall  be  designated  bj 
Secretary  of  the  Interior. 

§  563.  Deeds  to  Town  Lots. — 51.  Upon  the  paymn 
the  full  amount  of  the  purchase  price  of  any  lot  in  any 
site  in  the  Choctaw  and  Chickasaw  nations,  appraised 
sold  as  herein  provided,  or  sold  as  herein  provided,  the 
executives  of  said  nations  shall  jointly  execute,  under 
hands  and  seals  of  the  respective  nations  and  deliver  ti 
purchaser  of  the  said  lot,  a  patent  conveying  t«  hii 
right,  title,  and  interest  of  the  Choctaw  and  Chici 
tribes  in  and  to  said  lot. 

§  564.  Deeds  to  Purchasers. — 52.  All  town  lots  ii 
one  town  site  to  he  conveyed  to  one  person  shall,  as  1 
practicable,  he  included  in  one  patent,  and  all  patents 
be  exeputed  free  of  charge  to  the  grantee. 

§  565.    Towns  of  Less  Than  Two  Handled  People 

Piieh  towns  in  the  Choctaw  and  Chickasaw  nations  tL 
have  a  population  of  less  than  two  hundred  peopl 
uthenvi.se  provided  for,  and  which  in  the  judgment 
Secretary  of  the  Interior  should  be  set  aside  as  town 
shall  have  their  limits  defined  not  later  than  ninet; 
after  the  final  ratification  of  this  agreement,  in  the 
manner  as  herein  provided  for  other  town  sites;  but 
.such  case  shall  more  than  forty  acres  of  land  be  sel 
for  any  such  town  site. 

§  5(>(i.    Town  Sites  Set  Aside  Under  Act  Hay  31, 1 

54.  All  town  sites  heretofore  set  aside  by  the  Secret 
the  Interior  on  the  recommendation  of  the  Commis: 
the  Five  Civi\i7.ed  1t\\)c*,  w\der  the  provisions  of  t 
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ongress  approved  May  31,  1900  (31  Stat.  221),  with  the 
tional  acreage  added  thereto,  and  all  town  sites  which 
hereafter  be  set  aside,  as  well  as  all  town  sites  set  aside 
ir  the  provisions  of  this  agreement  having  a  population 
Bs  than  two  hundred,  shall  be  surveyed,  laid  out,  platted, 
aised,  and  disposed  of  in  like  manner,  and  with  like 
5rence  rights  accorded  to  owners  of  improvements  as 
r  town  sites  in  the  Choctaw  and  Chickasaw  nations  are 
eyed,  laid  out,  platted,  appraised,  and  disposed  of  un- 
the  Atoka  agreement,  as  modified  or  supplemented  by 
laid  Act  of  May  31,  1900 :  Provided«  That  occupants  or 
hasers  of  lots  in  town  sites  in  said  Choctaw  and  Chick- 
'  nations  upon  which  no  improvements  have  been  made 
r  to  the  passage  of  this  act  by  Congress  shall  pay  the 
appraised  value  of  said  lots  instead  of  the  percentage 
5d  in  the  Atoka  agreement. 

567.  Municipal  Oorporations. — 55.  Authority  is  hereby 
erred  upon  municipal  corporations  in  the  Choctaw  and 
fcasaw  nations,  with  the  approval  of  the  Secretary  of 
[nterior,  to  issue  bonds  and  borrow  money  thereon  for 
;ary  purposes  and  for  the  construction  of  sewers,  light- 
plants,  waterworks,  and  schoolhouses,^  subject  to  all  the 
isions  of  laws  of  the  United  States  in  force  in  the  or- 
zed  Territories  of  the  United  States  in  reference  to 
icipal  indebtedness  and  issuance  of  bonds  for  public 
►oses ;  and  said  provisions  of  law  are  hereby  put  in  force 
lid  nations  and  made  applicable  to  the  cities  and  towns 
jin  the  same  as  if  specially  enacted  in  reference  thereto ; 
said  municipal  corporations  are  hereby  authorized  to 
te  streets  and  alleys  or  parts  thereof,  and  said  streets 
alleys,  when  so  vacated,  shall  become  the  property  of 
idjaeent  property  holders. 

568.  Goal  and  Asphalt  Within  City  Limits  Sold.— 5f). 
the  expiration  of  two  years  after  the  final  ratification 
lis  agreement  all  deposits  of  coal  and  asp\v«A\,  \\\v\q\v  \\.\^ 
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in  lands  within  the  limits  of  any  town  site  established 
der  the  Atoka  agreement,  or  the  Act  of  Congress  of  1 
31,  1900,  or  this  agreement,  and  which  are  within  the  e 
rior  limits  of  any  lands  reserved  from  allotment  on  acco 
of  their  coal  or  asphalt  deposits,  as  herein  provided, 
which  are  not  at  the  time  of  the  final  ratification  of 
agreement  embraced  in  any  then  existing  coal  or  aspl 
lease,  shall  be  sold  at  public  auction  for  cash  under 
direction  of  the  President  as  hereinafter  provided,  and 
proceeds  thereof  disposed  of  as  herein  provided  respeet 
the  proceeds  of  the  sale  of  coal  and  asphalt  lands. 

§  569.  Goal  and  Asphalt  Within  City  Under  Lease- 
All  coal  and  asphalt  deposits  which  are  within  the  lii 
of  any  town  site  so  established,  which  are  at  the  date  of 
final  ratification  of  this  agreement  covered  by  any  exis 
lease,  shall,  at  the  expiration  of  two  years  after  the  : 
ratification  of  this  agreement,  be  sold  at  public  auc 
under  the  direction  of  the  President  as  hereinafter  pro>n 
and  the  proceeds  thereof  disposed  of  as  provided  in  the 
precediufjf  section.  The  coal  or  asphalt  covered  by 
lease  shall  be  separately  sold.  The  purchaser  shall  take 
coal  or  asphalt  deposits  subject  to  the  existing  lease, 
shall  by  the  purchase  succeed  to  all  the  rights  of  the 
tribes  of  every  kind  and  character,  under  the  lease,  b\ 
advanced  royalties  received  by  the  tribe  shall  be  ret; 
by  them. 

§  570.    Coal  and  Asphalt  Lands  Segregated. — 58.  ^ 

six  months  after  the  final  ratification  of  this  agreemei 
Secretary  of  the  Interior  shall  ascertain,  so  far  as  m; 
practicable,  what  lands  are  principally  valuable  becai 
their  deposits  of  coal  or  asphalt,  including  therein  all 
which  at  the  time  of  the  final  ratification  of  this  agre< 
shall  be  covered  by  then  existing  coal  or  asphalt  leases 
within  that  time  he  shall,  by  a  written  order,  segregat 
reserve  from  alUUuwwt  all  of  said  lands.    Such  segref 
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id  reservation  shall  conform  to  the  subdivisions  of  the 
ovemment  survey  as  nearly  as  may  be,  and  the  total  seg- 
•Hation  and  reservation  shall  not  exceed  five  hundred 
LOtuand  acres.  No  lands  so  reserved  shall  be  allotted  to 
»y  member  of  freedmen,  and  the  improvements  of  any 
-mber  or  freedman  existing  upon  any  of  the  lands  so  seg- 
pated  and  reserved  at  the  time  of  their  segregation  and 
nervation  shall  be  appraised  under  the  direction  of  the 
•retary  of  the  Interior,  and  shall  be  paid  for  out  of  any 
nmon  funds  of  the  two  tribes  in  the  Treasury  of  the 
ited  States,  upon  the  order  of  the  Secretary  of  the  Inte- 
^.  All  coal  and  asphalt  deposits,  as  well  as  other  min- 
is which  may  be  found  in  any  lands  not  so  segregated 
1  reserved,  shall  be  deemed  a  part  of  the  land  and  shall 
ta  to  the  allottee  or  other  person  who  may  lawfully  ac- 
t*e  title  to  such  lands. 

i  571.  Segregated  Lands  to  Be  Sold. — 59.  All  lands 
Tegated  and  reserved  under  the  last  preceding  section, 
iepting  those  embraced  within  the  limits  of  a  town  site, 
nblished  as  hereinbefore  provided,  shall,  within  three 
kTH  from  the  final  ratification  of  this  agreement  and  be- 
*e  the  dissolution  of  the  tribal  governments,  be  sold  at 
blie  auction  for  cash,  under  the  direction  of  the  President, 
a  commission  composed  of  three  persons,  which  shall  be 
pointed  by  the  President,  one  on  the  recommendation  of 
5  Principal  Chief  of  the  Choctaw  Nation,  who  shall  l)o 
Ilhoctaw  by  blood,  and  one  on  the  recommendation  of  the 
ivemor  of  the  Chickasaw  Nation,  who  shall  be  a  Chicka- 
w  by  blood.  Either  of  said  commissioners  may,  at  any 
ae,  be  removed  by  the  President  for  good  cause  shown. 
leh  of  said  commissioners  shall  be  paid  at  the  rate  of  four 
Slmsand  dollars  per  annum,  the  Choctaw  commissioner  to 
*  paid  by  the  Choctaw  Nation,  the  Chickasaw  oommis- 
her  to  be  paid  by  the  Chickasaw  Nation,  and  the  third 
hmissioner  to  be  paid  by  the  United  States.  In  the  sale 
«aal  and  asphalt  lands  and  cool  and  asphaU  Ae^o^W-^V^T^- 
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under,  the  commission  shall  have  the  right  to  reject  an 
all  bids  which  it  considers  below  the  value  of  any  such  I 
or  deposits.  The  proceeds  arising  from  the  sale  of  coal 
asphalt  lands  and  coal  and  asphalt  deposits  shall  be  dc 
ited  in  the  Treasury  of  the  United  States  to  the  crcdi 
said  tribes  and  paid  out  per  capita  to  the  members  of 
tribes  (freedmen  excepted)  with  the  other  moneys  bel 
ing  to  said  tribes  in  the  manner  provided  by  law.  The  \i 
embraced  within  any  coal  or  asphalt  lease  shall  be  s 
rately  sold,  subject  to  such  lease,  and  the  purchaser  s 
succeed  to  all  the  rights  of  the  two  tribes  of  every  1 
and  character,  under  the  lease,  but  all  advanced  roya 
received  by  the  tribes  shall  be  retained  by  them.  The  h 
so  segregated  and  reserved,  and  not  included  within 
existing  coal  or  asphalt  lease,  shall  be  sold  in  tracts  not 
ceeding  in  area  a  section  under  the  Government  surve 

§  572.  Segregated  Lands  May  Be  Sold  Within 
Months. — 60.  Upon  the  recommendation  of  the  chief  c 
utive  of  each  of  the  two  tribes,  and  where  in  the  judgn 
of  the  President  it  is  advantageous  to  the  tribes  so  tc 
the  sale  of  any  coal  or  asphalt  lands  which  are  hereii 
rected  to  be  sold  may  be  made  at  any  time  after  the  ex 
tion  of  six  months  from  the  final  ratification  of  this  ai 
ment,  without  awaiting  the  expiration  of  the  period  of 
years,  as  hereinbefore  provided. 

§  573.    Coal  and  Asphalt  Lands  Not  to  Be  Leased. 

No  lease  of  any  coal  or  asphalt  lands  shall  be  made 
the  final  ratification  of  this  agreement,  the  provisions  o 
Atoka  agreement  to  the  contrary  notwithstanding. 

62.  Where  any  lands  so  as  aforesaid  segregated  an 
served  on  account  of  their  coal  or  asphalt  deposits  a 
this  agreement  specifically  reserved  from  allotment  foi 
other  reason,  the  sale  to  be  made  hereunder  shall  be 
of  the  coal  and  asphalt  deposits  contained  therein,  ai 
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U  other  respects  the  other  si)ecified  reservation  of  such 
inds  herein  provided  for  shall  be  fully  respected. 

63.  The  two  executives  of  the  two  tribes  shall  execute 
nd  deliver,  with  the  approval  of  the  Secretary  of  the  Inte- 
ior,  to  each  purchaser  of  any  coal  or  asphalt  lands  so  sold, 
nd  to  each  purchaser  of  any  coal  or  asphalt  deposits  so  sold, 
■I  appropriate  patent  or  instrument  of  conveyance,  convey- 
ig  to  the  purchaser  the  property  so  sold. 

§  574.  Sulphur  Springs. — 64.  The  two  tribes  hereby 
«olutely  and  unqualifiedly  relinquish,  cede,  and  convey 
to  the  United  States  a  tract  or  tracts  of  land  at  and  in 
5  vicinity  of  the  village  of  Sulphur,  in  the  Chickasaw 
'tion,  of  not  exceeding  six  hundred  and  forty  acres,  to  be 
ected,  under  the  direction  of  the  Secretary  of  the  Inte- 
»T,  within  four  months  after  the  final  ratification  of  this 
dement,  and  to  embrace  all  the  natural  springs  in  and 
out  said  village,  and  so  much  of  Sulphur  Creek,  Rock 
eek,  Buckhorn  Creek,  and  the  lands  adjacent  to  said  nat- 
dl  springs  and  creeks  as  may  be  deemed  necessary  by  the 
cretary  of  the  Interior  for  the  proper  utilization  and  con- 
>1  of  said  springs  and  the  waters  of  said  creeks,  which 
ids  shall  be  so  selected  as  to  cause  the  least  interference 
th  the  contemplated  town  site  at  that  place  consistent 
th  the  purposes  for  which  said  cession  is  made,  and  when 
eeted  the  ceded  lands  shall  be  held,  owned,  and  controlled 
the  United  States  absolutely  and  without  any  restriction, 
ire  that  no  part  thereof  shall  be  platted  or  disposed  of 
r  town-site  purposes  during  the  existence  of  the  two  tribal 
vemments.  Such  other  lands  as  may  be  embraced  in  a 
im  site  at  that  point  shall  be  disposed  of  in  the  manner 
ovided  in  the  Atoka  agreement  for  the  disposition  of  town 
tes.  Within  ninety  days  after  the  selection  of  the  land 
deeded  there  shall  be  deposited  in  the  Treasury  of  the 
Kted  States,  to  the  credit  of  the  two  tribes,  from  the  un- 
propriated  public  moneys  of  the  United  Staler,  \w^tvVv, 
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dollars  per  acre  for  each  acre  so  selected,  which  shaU  1 
full  conii)ensation  for  the  lands  so  ceded,  and  such  mo 
shall,  upon  the  dissolution  of  the  tribal  governments,  b 
vided  per  capita  among  the  members  of  the  tribes,  fi 
men  excepted,  as  are  other  funds  of  the  tribes.  All  impi 
ments  upon  the  lands  so  selected  which  were  lawfully  1 
at  the  time  of  the  ratification  of  this  agreement  by 
gress  shall  be  appraised,  under  the  direction  of  the  S 
tary  of  the  Interior,  at  the  true  value  thereof  at  the 
of  the  selection  of  said  lands,  and  shall  be  paid  for  by 
rants  drawn  by  the  Secretary  of  the  Interior  upon  the  T 
urer  of  the  United  States.  Until  otherwise  provided  by 
the  Secretary  of  the  Interior  may,  under  rules  prescribe 
that  purpose,  regulate  and  control  the  use  of  the  wat 
said  springs  and  creeks  and  the  temporary  use  and  oc< 
tion  of  the  lands  so  ceded.  No  person  shall  occupy  any 
tion  of  the  lands  so  ceded,  or  carry  on  any  business  the 
except  as  provided  in  said  rules,  and  until  otherwise 
vided  by  Congress  the  laws  of  the  United  States  rel 
to  the  introduction,  possession,  sale,  and  giving  aw; 
liquors  or  intoxicants  of  any  kind  within  the  Indian 
try  or  Indian  reservations  shall  be  applicable  to  the 
so  ceded,  and  said  lands  shall  remain  within  the  jurisd 
of  the  United  States  court  for  the  southern  district  • 
dian  Territory :  Provided,  however,  That  nothing  com 
in  this  section  shall  be  construed  or  held  to  comm 
ftovernment  of  the  United  States  to  any  expenditi 
money  upon  said  lands  or  the  improvements  thereof,  < 
as  provided  herein,  it  l)eing  the  intention  of  this  pn 
that  in  the  future  the  lands  and  improvements  hereii 
tioned  shall  be  conveyed  by  the  United  States  to  sue 
ritorial  or  State  organization  as  may  exist  at  the  tim( 
such  conveyance  is  made. 

§  575.  Acceptance  of  Patents  by  Mixiors  and  Is 
tents. — 65.  The  acceptance  of  patents  for  minors,  pri 
convicts,  and  \nco\wpeUw\,^  \^^'  arsons  authorized  tc 
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lotments  for  them  shall  be  sufficient  to  bind  such 
prisoners,  convicts,  and  incompetents  as  to  the  con- 
of  all  other  lands  of  the  tribes. 

.  Patents  to  Be  Recorded. — 66.  All  patents  to  allot- 
E  land,  wlien  executed,  shall  be  recorded  in  the  office 
Commission  to  the  Five  Civilized  Tribes  within  said 
in  books  appropriate  for  the  purpose,  until  such 
Congress  shall  make  other  suitable  provision  for 
)f  land  titles  as  provided  in  the  Atoka  agreement, 
exx)ense  to  the  grantee ;  and  such  records  shall  have 
ct  as  other  public  records. 

Section  S  of  Ourtis  Act  Repealed. — 67.  The  pro- 
of section  three  of  the  Act  of  Congress  approved 
enty-eighth,  eighteen  hundred  and  ninety-eight  (30 
95),  shall  not  apply  to  or  in  any  manner  affect  the 
r  other  property  of  the  Choctaws  and  Chickasaws 
taw  and  Chickasaw  freedmen. 

.  Supplemental  Agreement  Supersedes  Curtis  Act 
»ka  Agreement. — 68.  No  Act  of  Congress  or  treaty 
n,  nor  any  provision  of  the  Atoka  agreement,  incon- 
vith  this  agreement,  shall  be  in  force  in  said  Choc- 
.  Chickashaw  nations. 

.  Allotment  Oontroversies. — 69.  All  controversies 
between  members  as  to  their  right  to  select  particu- 
ts  of  land  shall  be  determined  by  the  Commission 
Ive  Civilized  Tribes. 

Selection  of  Allotments  for  Minors,  Etc. — ^70.  Al- 
i  may  be  selected  and  homesteads  designated  for 
)y  the  father  or  mother,  if  members,  or  by  guardian 
^r,  or  the  administrator  having  charge  of  their  es- 
the  order  named;  and  for  prisoners,  convicts,  aged 
rm  persons  by  duly  appointed  agents  under  powe^ 
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of  attorney;  and  for  incompetents  by  guardians,  earstoi% 
or  other  suitable  person  akin  to  them;  but  it  shall  be  tki 
duty  of  said  Commission  to  see  that  said  seleetionB  an 
made  for  the  best  interests  of  said  parties. 

§  581.  No  Contest  After  Nine  Months.— 71.  After  the 
expiration  of  nine  months  after  the  date  of  the  origioil 
selection  of  an  allotment,  by  or  for  any  citizen  or  freedmetj 
of  the  Choctaw  or  Chickasaw  tribes,  as  provided  in  tUii 
agreement,  no  contest  shall  be  instituted  against  saeki 
selection. 


§  582.    Per  Capita  Payment.— 72.    There  shall  be  paid  ta 
each  citizen  of  the  Chickasaw  Nation,  immediately  after  th 
approval  of  his  enrollment  and  right  to  participate  in  to 
tribution  of  tribal  property,  as  herein  provided,  the  sumd 
forty  dollars.    Such  payment  shall  be  made  under  the  di^e^ 
tion  of  the  Secretary  of  the  Interior,  and  out  of  the  balawa 
of  the  ** arrears  of  interest*'  of  five  hundred  and  fifty-eig^ 
thousand  five  hundred  and  twenty  dollars  and  fifty-foir| 
cents  appropriated  by  the  Act  of  Congress  approved  I 
twenty-eighth,  eighteen  hundred  and  ninety-eight,  entit 
'*An  act  for  the  protection  of  the  people  of  the  Indian  T 
ritory,  and  for  other  purposes,*'  yet  due  to  the  Chickasa^ 
and  remaining  to  their  credit  in  the  Treasury  of  the  Uni 
States;  and  so  much  of  such  moneys  as  may  be  n 
for  such  payment  are  hereby  appropriated  and  made  a 
able  for  that  purpose,  and  the  balance,  if  any,  there 
shall  remain  in  the  Treasury  of  the  United  States,  and 
distributed  per  capita  with  the  other  funds  of  the  tri 
And  all  acts  of  Conp:ress  or  other  treaty  provisions  in  cofr 
flict  with  this  provision  are  hereby  repealed. 

§  583.    Agreement   Binding  When  Batified. — ^73. 
agreement  shall   be   binding  upon   the  United   States 
upon  the  Choctaw  and  Chickasaw  nations  and  all  Choctat 
and  Chickasaws,  when  ratified  by  Congress  and  by  a 
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mty  of  the  whole  number  of  votes  cast  by  the  legal  voters 
I  the  Choctaw  and  Chickasaw  tribes  in  the  manner  f  oUow- 
ig;  The  principal  chief  of  the  Choctaw  Nation  and  tlie 
)vemor  of  the  Chickasaw  Nation  shall,  within  one  hundred 
id  twenty  days  after  the  ratification  of  this  agreement  by 
ingress,  make  public  proclamation  that  the  same  shall  be 
ted  upon  at  any  special  election  to  be  held  for  that  pur- 
ae  within  thirty  days  thereafter,  on  a  certain  day  therein 
med;  and  all  male  citizens  of  each  of  the  said  tribes 
alified  to  vote  under  the  tribal  laws  shall  have  a  right  to 
t€  at  the  election  precinct  most  convenient  to  his  resi- 
nce,  whether  the  same  be  within  the  bounds  of  his  tribe 
not.  And  if  this  agreement  be  ratified  by  said  tribes  as 
^Tesaid,  the  date  upon  which  said  election  is  held  shall  be 
ftmed  to  be  the  date  of  final  ratification. 

§  584.  Canvass  of  Votes. — 7 A.  The  votes  cast  in  both  the 
octaw  and  Chickasaw  nations  shall  be  forthwith  returned 
d  duly  certified  by  the  precinct  officers  to  the  national 
iretaries  of  said  tribes,  and  shall  be  presented  by  said 
tional  secretaries  to  a  board  of  commissioners  consisting 
the  principal  chief  and  the  national  secretary  of  the 
loctaw  Nation  and  the  governor  and  national  secretary  of 
e  Chickasaw  Nation  and  two  members  of  the  Commission 
the  Five  Civilized  Tribes ;  and  said  board  shall  meet  with- 
t  delay  at  Atoka,  Indian  Territory,  and  canvass  and  count 
id  votes,  and  make  proclamation  of  the  result. 
[n  witness  whereof  the  said  commissioners  do  herebv 
Ix  their  names  at  Washington,  District  of  Columbia,  this 
enty-first  day  of  March,  1902. 

Approved,  July  1,  1902. 
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for  other  purposes.  Approved  March  3,  1901; 
fied  May  25,  1901.     (31  Stat.  861.) 
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1.  Enrollment  of  Certain  Creek  Indians  Authorized. 

2.  Deferred  Payments. 

3.  Monies  of  Tribe. 

4.  Monies,  How  Paid  Out. 

5.  Monies  Paid  Out  Only  On  Consent  of  Tribe. 

h    United  States  to  Pay  Expense  of  Platting  Townsites. 

^    Parents  Natural  Guardians. 

I    Seminole  Citizens  in  Creek  Nation. 

'.    Agricultural  Leases. 

'.    Timber. 

.    Non-Citizens  Not  Required  to  Pay  Permit  Tax. 

.    Creek  Schools. 

.    Inconsistent  Provisions  of  Acts  of  Congress  Not  to  Apply. 

.    Acts  of  Creek  Council  to  be  Submitted  to  President. 

.    Intoxicating  Liquors. 

Existing  Treaties  in  Effect  Except  Where  Inconsistent. 

General  Powers  Upon  Secretary. 

Tribal  Government  to  Eixpire  March  4,  1906. 

Creek  Courts  Not  Revived. 

>85.  Preamble. — ^That  the  agreement  negotiated  be- 
a  the  Commission  to  the  Five  Civilized  Tribes  and  the 
ogee  or  Creek  tribe  of  Indians  at  the  city  of  Wash- 
n  on  the  eighth  day  of  March,  nineteen  hundred,  as 
n  amended,  is  hereby  accepted,  ratified,  and  confirmed 
he  same  shall  be  of  full  force  and  eflPect  when  ratified 
e  Creek  national  council.  The  principal  chief,  as  soon 
•acticable  after  the  ratification  of  this  agreement  by 
ress,  shall  call  an  extra  session  of  the  CreeVL  Ti&Wo'^vaN. 
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council  and  lay  before  it  this  agreement  and  the  Act 
Congress  ratifying  it,  and  if  the  agreement  be  ratified' 
said  council,  ns  provided  in  the  constitution  of  said  niiW 
he  shall  transjnil  to  the  President  of  the  United  Stat*sftl 
act  of  council,  ratifying  the  agreement,  and  the  Prewital 
of  the  United  States  shall  thereupon  issue  his  proclamsti* 
declaring  the  same  dnly  ratified,  and  that  all  the  proviaui 
of  this  agreement  have  become  law  according  to  the  te 
thereof:  Provided,  That  such  ratification  by  the  Creek 
tional  council  shall  be  made  within  ninety  days  from 
approval  of  this  Apt  hy  the  President  of  the  United  Stita 

§  586.  Parties  to  Agreement. — This  agreement  by  and 
tween  the  United  States,  entered  into  in  its  behalf  by 
Commission  to  the  Five  Civilized  Tribes,  Henry  L.  D»i 
Tams    Bixby,    Archibald    S.    McKennon    and    ThoiaiB  I 
Needles,  duly  appointed  and  authorized  thereunto,  and 
Muskogee  (or  Creek)  tribe  of  Indians,  in  Indian  TemtoH 
entered   into   on   behalf  of  said   tribe  by   Pleasant  Port! 
principal  chief,  and  fieorge  A.  Alexander,  David  M.  Hodp 
Isparleeher,  Albert   P.  MeKellop,  and  Cub  Mcintosh,  dtlj 
gates,  duly  appointed  and  authorized  thereunto. 

Witnesseth  that  in  consideration  of  the  mutual  underlil 
ings  herein  contained  it  is  agreed  as  follows: 

5  587.  DefinitionB.— 1.  The  words  "Creek"  and  "lU 
kogee,"  as  used  in  this  agreement,  shall  be  deemed  sjtuI 
mous,  and  the  words  "Creek  Nation"  and  "tribe"  all 
each  be  deemed  to  refer  to  the  Muskogee  Nation  or  H 
kogec  tribe  of  Indians  in  Indian  Territory.  The  ml 
"principal  chief"  shall  be  deemed  to  refer  to  the  priw^ 
chief  of  the  :;\Iuskogee  XHtion,  The  word  "citiMo" 
"citizens"  shn!l  be  deemed  to  refer  to  a  member  or  ■ 
bers  of  the  Muskogee  tribe  or  nation  of  Indians.  The  « 
' ' The  Dawes  Commission ' '  or  "commission ' '  shall 
deemed  to  refer  to  the  United  States  Commission  to  I 
Five  Civilized  Tribes. 
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i  588.  ABottable  Land  to  Be  Appraised.— 2.  All  lands 
Dn^ng  to  the  Cr^ek  tribe  of  Indians  in  the  Indian  Ter- 
'ly,  except  town  sites  and  lands  herein  reserved  for 
ek  schools  and  public  buildings,  shall  be  appraised  at 
r  true  value,  excluding  only  lawful  improvements  on 
Is  in  actual  cultivation.  The  appraisement  shall  be 
e  under  direction  of  the  Dawes  Commission  by  such 
ber  of  committers,  with  necessary  assistance,  as  may 
leeraed  necessary  to  expedite  the  work,  one  member  of 
I  committee  to  be  appointed  by  the  principal  chief;  and 
le  members  of  any  committee  fail  to  agree  as  to  the 
e  of  any  tract  of  land,  the  value  thereof  shall  be  fixed 
laid  commission.  Each  committee  shall  make  report  of 
vork  to  said  commission,  which  shall  from  time  to  time 
>are  reports  of  same,  in  duplicate,  and  transmit  them 
he  Secretary  of  the  Interior  for  his  approval,  and  when 
roved  one  copy  thereof  shall  be  returned  to  the  office 
\a\d  commission  for  its  use  in  making  allotments  as 
lin  provided. 

589.  Standard  Allotment.— 3.  All  lands  of  said  tribe 
ipt  as  herein  provided,  shall  be  allotted  among  the 
ens  of  the  tribe  by  said  commission  so  as  to  give  each 
qual  share  of  the  whole  in  value,  as  nearly  as  may  be, 
lanner  following:  There  shall  be  allotted  to  each  citi- 
one  hundred  and  sixty  acres  of  land — boundaries  to 
brm  to  the  Government  survey — which  may  be  selected 
liim  so  as  to  include  improvements  which  belong  to 
One  hundred  and  sixty  acres  of  land,  valued  at  six 
irs  and  fifty  cents  per  acre,  shall  constitute  the  stand- 
value  of  an  allotment,  and  shall  be  the  measure  for  the 
ilization  of  values;  and  any  allottee  receiving  lands  of 
than  such  standard  value  may,  at  any  time,  select  other 
8,  which,  at  their  appraised  value,  are  sufficient  to  make 
allotment  equal  in  value  to  the  standard  so  fixed. 

5.90.  Allotment  in  Excess  of  Standard  Value.— 
ny  citizen  select  lands  the  appraised  value  oi  n^\v\Okv, 
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for  any  reason,  is  in  excess  of  siieh  standard  value,  Ihf 
excess  of  value  shall  be  charged  against  him  in  the  futnir 
distribution  of  the  funds  of  the  tribe  arifdng  from  lU 
sources  whatsoever,  and  he  shall  not  receive  any  fuither 
distribution  of  property  or  funds  of  the  tribe  until  all  otber 
citizens  have  received  lands  and  money  equal  in  value  tt 
his  allotment.  If  any  citizen  select  lands  the  appraised 
value  of  which  is  in  excess  of  such  standard  value,  he  nav 
pay  the  overplus  in  money,  but  if  he  fail  to  do  so,  tht 
same  shall  be  charf^ed  against  him  in  the  future  distribo- 
tion  of  the  funds  of  the  tribe  arismg  from  all  sources  whit- 
soever,  and  he  shall  not  receive  any  further  distribution  of 
property  or  funds  until  all  other  citizens  shall  have  r- 
ceived  lands  and  funds  equal  in  value  to  his  allotment,  ind 
if  there  be  not  sufficient  funds  of  the  tribe  to  make  the  iJ- 
lotmcnts  of  all  other  citizens  of  the  tribe  equal  in  valiw  to 
his,  then  the  surplus  shall  be  a  lien  upon  the  i-ents  and  pro- 
fits of  his  allotment  until  paid. 

§  591.  Selection  for  Minors,  Etc. — i.  Allotment  forinr 
minor  may  be  selected  by  his  father,  mother,  or  ^anli8ii,ii 
the  order  named,  and  shall  not  be  sold  during  his  minority- 
All  fruardians  or  curators  appointed  for  minors  and  into* 
petents  shall  be  citizens. 

Allotments  may  be  selected  for  prisoners,  convicts,  ul 
aged  and  intirin  persons  by  their  duly  appointed  nffenti, 
and  for  incompetents  by  guardians,  curators,  or  suitiHi 
persons  akin  to  them,  but  it  shall  be  the  duty  of  said  rat 
mission  to  see  that  such  .selections  are  made  for  the  bestii 
terests  of  such  parties. 

§  592.  Excessive  Holdings. — 5.  If  any  citizen  hsvt  i 
his  possession,  in  actual  cultivation,  lands  in  excess  of  wk 
he  and  his  wife  and  minor  children  are  entitled  to  tak*. ) 
shall,  within  ninety  days  after  the  ratification  of  this  afftf 
ment,  select  therefrom  allotments  for  himself  and  frnul] 
aforesaid,  and  if  he  have  lawful  improvements  upon 
444 


ORIGINAL   GREEK    ALIXyTMENT    AGREEMENT.  §  595 

:cess  he  may  dispose  of  the  same  to  any  other  citizen,  who 
ay  thereupon  select  lands  to  as  to  include  such  improve- 
ents;  but,  after  the  expiration  of  ninety  days  from  the 
itification  of  this  agreement,  any  citizen  may  take  any 
nds  not  already  selected  by  another ;  but  if  lands  so  taken 
5  in  actual  cultivation,  having  thereon  improvements  be- 
inging  to  another  citizen,  such  improvements  shall  be  val- 
ed  by  the  appraisement  committee,  and  the  amount  paid 
>  the  owner  thereof  by  the  allottee,  and  the  same  shall  be 
lien  upon  the  rents  and  profits  of  the  land  until  paid: 
Provided,  That  the  owner  of  improvements  may  remove 
he  same  if  he  desires. 

§  593.  Allotments  Under  Curtis  Act  Confirmed.— 6.  AH 
llotment's  made  to  Creek  citizens  by  said  commission  prior 
o  the  ratification  of  this  agreement,  as  to  which  there  is 
-o  contest,  and  which  do  not  include  public  property,  and 
►^  not  herein  otherwise  afl^ected,  are  confirmed,  and  the 
Bme  shall,  as  to  appraisement  and  all  things  else,  be  gov- 
^ed  bj'  the  provisions  of  this  agreement;  and  said  com- 
mission shall  continue  the  work  of  allotment  of  Creek  lands 
^  citizens  of  the  tribe  as  heretofore,  conforming  to  provi- 
^tls  herein;  and  all  controversies  arising  between  citizens 
*  to  their  right  to  select  certain  tracts  of  land  shall  be  de- 
'^ined  by  said  commission. 

§  594.  Bestrictions — ^Exemption. — 7.  Lands  allotted  to 
^izens  hereunder  shall  not  in  any  manner  whatsoever,  or 

any  time,  be  incumbered,  taken,  or  sold  to  secure  or 
tisfy  SLTiy  debt  or  obligation  contracted  or  incurred  prior 

the  date  of  the  deed  to  the  allottee  therefor  and  such 
tfcds  shall  not  be  alienable  by  the  allottee  or  his  heirs  at 
i^  time  before  the  expiration  of  five  years  from  the  ratifi- 
lion  of  this  agreement,  except  with  the  approval  of  the 
^retary  of  the  Interior. 

{  595.  Homestead^— Bestrictions. — Each  citizen  shall  se- 
tt from  his  allotment  forty  acres  of  land  an  iv  \\o\w^'€^\^^^. 
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which  shall  be  nontaxable  and  inalienable  and  free  i 
any  incumbrance  whatever  for  twenty-one  years,  for  ^ 
he  shall  have  a  separate  deed,  conditioned  as  above: 
vided,  That  selections  of  homesteads  for  minors,  prisoi 
convicts,  incompetents,  and  aged  and  infirm  persons, 
cannot  select  for  themselves,  may  be  made  in  the  ma 
herein  provided  for  the  selection  of  their  allotments;  ai 
for  any  reason,  such  selection  be  not  made  for  any  cit 
it  shall  be  the  duty  of  said  commission  to  make  sele^ 
for  him. 

§  596.  Homestead  for  Use  of  Heirs  Bom  Snbsequei 
Ratification. — The  homestead  of  each  citizen  shall  rei 
after  the  death  of  the  allottee,  for  the  use  and  suppo 
children  bom  to  him  after  the  ratification  of  this  ai 
ment,  but  if  he  have  no  such  issue,  then  he  may  dispo! 
his  homestead  by  will,  free  from  limitation,  herein  imp* 
and  if  this  be  not  done,  the  land  shall  descend  to  his  1 
according  to  the  laws  of  descent  and  distribution  of 
Creek  Nation,  free  from  such  limitation. 

§  597.    Allottee  to  Be  Put  in  Possession.— 8.    The  S< 

tary  of  the  Interior  shall,  through  the  United  States  In 
agent  in  said  Territory,  immediately  after  the  ratifiw 
of  this  agreement,  put  each  citizen  who  has  made  sele< 
of  his  allotment  in  unrestricted  possession  of  his  land 
removes  therefrom  all  persons  objectionable  to  him; 
when  any  citizen  shall  thereafter  make  selection  of  hi 
lotment  as  herein  provided,  and  receive  certificate  ther 
he  shall  be  immediately  thereupon  so  placed  in  posse 
of  his  land. 

§  598.    Residue  of  Tribal  Lands  for  Equaliziiig  i 
ments. — 9.    When  allotment  of  one  hundred  and  sixty 
has  been  made  to  each  citizen,  the  residue  of  lands 
herein  reserved  or  otherwise  disposed  "of,  and  all  the  i 
arising  under  tV\\s  agTeem^wl  ^\vall  be  used  for  the  pu 
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equalizing  allotments,  and  if  the  same  be  insufficient 
•efor,  the  deficiency  shall  be  supplied  out  of  any  other 
is  of  the  tribe,  so  that  the  allotments  of  all  citizens 
r  be  made  equal  in  value,  as  nearly  as  may  be,  in  manner 
nn  provided. 


599.  Townsites. — ^10.  All  towns  in  the  Creek  Nation 
ing  a  present  population  of  two  hundred  or  more,  shall, 

all  others  may,  be  surveyed,  laid  out,  and  appraised 
er  the  provisions  of  an  Act  of  Congress  entitled  "An 

making  appropriations  for  the  current  and  contingent 
enses  of  the  Indian  Department  and  for  fulfilling  treaty 
eolations  with  various  Indian  tribes  for  the  fiscal  year 
ling  June  thirtieth,  nineteen  hundred  and  one,  and  for 
er  purposes,'*  approved  May  thirty-first,  nineteen  hun- 
d,  which  said  provisions  are  as  follows : 
That  the  Secretary  of  the  Interior  is  hereby  authorized, 
'er  rules  and  regulations  to  be  prescribed  by  him,  to 
irey,  lay  out,  and  plat  into  town  lots,  streets,  alleys,  and 
ks,  the  sites  of  such  towms  and  villages  in  the  Choctaw, 
*kasaw.  Creek,  and  Cherokee  nations,  as  may  at  thai 
»  have  a  population  of  two  hundred  or  more  in  such 
ner  as  will  best  subserve  the  then  present  needs  and 

reasonable  prospective  growth  of  such  towns.  The 
k  of  surveying,  laying  out,  and  platting  such  town  sites 
I  be  done  by  competent  surveyors,  who  shall  prepare 

copies  of  the  plat  of  each  town  site  which,  when  the 
ey  is  approved  by  the  Secretary  of  the  Interior,  shall 
iled  as  follows:  One  in  the  office  of  the  Commissioner 
idian  Affairs,  one  with  the  principal  chief  of  the  nation, 
with  the  clerk  of  the  court  within  the  territorial  juris- 
ion  of  which  the  town  is  located,  one  with  the  Commis- 

to  the  Five  Civilized  Tribes,  and  one  with  the  town 
lorities,  if  there  be  such.     Where  in  his  judgment  the 

interests  of  the  public  service  require,  the  Secretary 
he  Interior  may  secure  the  surveying,  laying  out,  and 
ting  of  town  sites  in  any  of  said  nations  by  eoTi\T«i^\.. 
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it 


Hereafter  the  work  of  the  respective  townnnte  eoi 
sions  provided  for  in  the  agreement  with  the  Choctin 
Chickasaw  tribes  ratified  in  section  twenty-nine  of  tlu 
of  June  twenty-eighth,  eighteen  hundred  and  ninety-* 
entitled  'An  Act  for  the  protection  of  the  people  oi 
Indian  Territory,  and  for  other  purposes/  shall  begin 
any  town  site  immediately  upon  the  approval  of  the  si 
by  the  Secretary  of  the  Interior  and  not  before. 

§  600.  Townsite  Commissioners. — * '  The  Secretary  o: 
Interior  may  in  his  discretion  appoint  a  town-site  con 
sion  consisting  of  three  members  for  each  of  the  Creek 
Cherokee  nations,  at  least  one  of  whom  shall  be  a  ci' 
of  the  tribe  and  shall  be  appointed  upon  the  nominatio 
the  principal  chief  of  the  tribe.  Each  commission,  u 
the  supervision  of  the  Secretary  of  the  Interior,  shall 
praise  and  sell  for  the  benefit  of  the  tribe  the  to\ni  lo 
the  nation  for  which  it  is  appointed,  acting  in  confer 
with  the  provisions  of  any  then  existing  Act  of  Con| 
or  agreement  with  the  tribe  approved  by  Congress, 
agreement  of  any  two  members  of  the  commission  as  U 
true  value  of  any  lot  shall  constitute  a  determination  t 
of,  subject  to  the  approval  of  the  Secretary  of  the  Int( 
and  if  no  two  members  are  able  to  agree  the  matter 
be  determined  bv  such  Seeretarv. 

§  601.  Commission  for  Each  Town. — ^'^  Where  ir 
judgment  the  public  interests  will  be  thereby  subse 
the  Secretary  of  the  Interior  may  appoint  in  the  Cho 
(^hickasaw,  (^reek,  or  Cherokee  Nation  a  separate  1 
site  conmiission  for  any  town,  in  which  event  as  to 
town  such  local  commission  may  exercise  the  sami 
thority  and  perform  the  same  duties  which  would  ( 
wise  devolve  upon  the  commission  for  that  Nation.  1 
such  local  connnission  shall  be  appointed  in  the  m 
provided  in  the  Act  approved  June  twenty-eight,  eig 
hundred  and  ninety-eight,  entitled  *An  Act  for  the  p 
fion  of  he  people  oi  l\\e\w^\tvw'^^T\\tQry/ 
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The  Secretary  of  the  Interior,  where  in  his  judgment 
public  interests  will  be  thereby  subserved,  may  per- 
the  authorities  of  any  town  in  any  of  said  nations,  at 
expense  of  the  town,  to  survey,  lay  out,  and  plat  the 

5  thereof,  subject  to  his  supervision  and  approval,  as  in 

ler  instances. 

k  602.  Appraisement  of  Lots. — ^"'As  soon  as  the  plat  of 
y  town  site  is  approved,  the  proper  commission  shall,  with 
reasonable  dispatch  and  within  a  limited  time,  to  be  pre- 
•ibed  by  the  Secretary  of  the  Interior,  proceed  to  make 
J  appraisement  of  the  lots  and  improvements,  if  any, 
'feon,  and  after  the  approval  thereof  by  the  Secretary  of 
Interior,  shall,  under  the  supervision  of  such  Secretary, 
eeed  to  the  disposition  and  sale  of  the  lots  in  conformity 
k  any  then  existing  Act  of  Congress  or  agreement  with 
tribe  approved  by  Congress,  and  if  the  proper  commis- 
^  shall  not  complete  such  appraisement  and  sale  within 
time  limited  by  the  Secretary  of  the  Interior,  they  shall 
ive  no  pay  for  such  additional  time  as  may  be  taken  by 
u,  unless  the  Secretary  of  the  Interior  for  good  cause 
vn  shall  expressly  direct  otherwise. 
The  Secretary  of  the  Interior  may,  for  good  cause,  re- 
e  any  member  of  any  townsite  commission,  tribal  or 
1,  in  any  of  said  nations,  and  may  fill  the  vacancy  there- 
made  or  any  vacancy  otherwise  occurring  in  like  man- 
as  the  place  was  originally  filled. 

603.    Townsites  and  Corporate  Limits  Not  Identical. — 

shall  not  be  required  that  the  townsite  limits  estab- 
ed  in  the  course  of  the  platting  and  disposing  of  town 

and  the  corporate  limits  of  the  town,  if  incorporated, 
11  be  identical  or  coextensive,  but  such  townsite  limits 

corporate  limits  shall  be  so  established  as  to  best  sub- 
re  the  then  present  needs  and  the  reasonable  prospective 
wih  of  the  town,  as  the  same  shall  appear  at  the  times 
ai  such   limits  are  respectively  established:     Providftd 
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further,  That  the  exterior  limits  of  all  townsites  f 
designated  and  fixed  at  the  earliest  practicable  timi 
rules  and  regulations  prescribed  by  the  Secretary 
Interior. 

§  604.  Townsite  or  Railway  Line.— "Upon  the 
mendation  of  the  Commission  to  the  Five  Civilized 
the  Secretary  of  the  Interior  is  hereby  authoriEcd 
time  before  allotment  to  set  aside  and  reserve  froi 
ment  any  lands  in  the  Choctaw,  Chickasaw,  Creek  or 
kee  nations,  not  exceeding  one  hundred  and  sixty  i 
any  one  tract,  at  such  stations  as  are  or  shall  be  est) 
in  conformity  with  law  on  the  line  of  any  rBilroa< 
shall  be  constructed  or  be  in  process  of  constnictio 
through  either  of  said  nations  prior  to  the  allotment 
lands  therein,  and  this  irrespective  of  the  popula 
such  townsite  at  the  time.  Such  townsites  shall 
veyed,  laid  out,  and  platted,  and  the  lands  therein  d 
of  for  the  benefit  of  the  tribe  in  the  manner  her* 
scribed  for  other  town,sites :  Provided  further,  Tha 
ever  any  tract  of  land  shall  be  set  aside  as  herein  p 
which  is  occupied  by  a  member  of  the  tribe,  such  O' 
shall  be  fully  compensated  for  his  improvements 
under  such  rules  and  regulations  as  may  be  prescr 
the  Secretary  of  the  Interior  r  Provided,  That  herea 
Secretary  of  the  Interior  may,  whenever  the  chief 
tive  or  principal  chief  of  said  nation  fails  or  refuse 
point  a  townsite  eommissioner  for  any  town  or  to 
vacancy  caused  by  the  neglect  or  refusal  of  the  tc 
coiiiinissionor  iippoiiited  by  the  chief  executive  or  p 
chief  of  said  nation  to  qualify  or  act,  in  his  discre 
point  a  conuiiission  to  fill  the  vacancy  thus  crealec 

5  fi()5.    Prior  Rights  to  Purchase  Lota. — 11.    An; 

ill    rightful    possession   of   any    town   lot   having  i 

niPTit-s   thereon,    other   than   temporary    buildings, 

and  (illago,  shail  have  We  v\?,\\\  to  purchase  such  lot 
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;  one-balf  of  the  appraised  value  thereof,  but  if  he  shall 
il  within  sixty  days  to  purchase  such  lot  and  make  the 
st  payment  thereon,  as  herein  provided,  the  lot  and"  im- 
ovements  shall  be  sold  at  public  auction  to  the  highest 
dder,  under  direction  of  the  appraisement  commission,  at 
price  not  less  than  their  appraised  value,  and  the  put- 
iBser  shall  pay  the  purchase  price  to  the  owner  of  the  im- 
™vements,  less  the  appraised  value  of  the  lot. 

§  606.  Option  to  Purchase  At  One-Half  Appraised  Value. 
-12.  Any  person  having  the  right  of  occupancy  of  a  resi- 
BOee  or  business  lot  or  both  in  any  town,  whether  im- 
roved  or  not,  and  owning  no  other  lot  or  land  therein, 
*U  have  the  right  to  purchase  such  lot  by  paying  one- 
''f  of  the  appraised  value  thereof. 

S  607.  Home  At  One-half  Appraised  Value.— 13.  Any 
f^n  holding  lands  within  a  town  occupied  by  him  as  a 
^e,  also  any  person  who  had  at  the  time  of  signing  thia 
feenient  purchased  any  lot,  tract,  or  parcel  of  land  from 
f  person  in  legal  possession  at  the  time,  shall  have  the 
ht  to  purchase  the  lot  embraced  in  same  by  paying  one- 
t  of  the 'appraised  value  thereof,  not,  however,  exceed- 
r  four  acres. 

^  608.  Unimproved  Lots.— 14.  All  town  lots  not  having 
>reon  improvements,  other  than  temporary  buildings, 
tcing  and  tillage,  the  sale  or  dLsposition  of  whieh  is  not 
r«in  otherwise  specifically  provided  for,  shall  be  sold 
thin  twelve  months  after  their  appraisement,  under  direc- 
Ki  of  the  Secretary  of  the  Interior,  after  due  advertiae- 
Bt,  at  public  auction  to  the  highest  bidder  at  not  less 
kn  their  appraised  value. 

I  609.  Eight  of  Occupancy. — Any  person  having  the 
^  of  occupancy  of  lands  in  nny  town  which  has  been  nv 
ty  be  laid  out  into  town  Iot.s,  to  be  sold  at  puW\e  ■,\m';\^\w\ 
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as  above,  shall  have  the  right  to  purchase  one-fourth 
the  lots  into  which  auch  lands  may  have  been  divid 
two-thirda  of  their  appraised  value. 

§  610.  Temu  of  Payment. — 15.  When  the  appraisi 
of  any  town  lot  is  made,  upon  which  any  person  ht 
provements  as  aforesaid,  said  appraisement  comm 
shall  notify  him  of  the  amount  ot  said  appraisement 
he  shall,  within  sixty  days  thereafter,  make  payment  i 
per  centum  of  the  amount  due  for  the  lot,  as  herein 
vided,  and  four  months  thereafter  he  shall  pay  fiftee: 
centum  additional,  and  the  remainder  of  the  pur 
money  in  three  equal  annual  installments,  without  : 
est. 

Any  person  who  may  purchase  an  unimproved  lot 
proceed  to  make  payment  for  same  in  such  time  and  tni 
as  herein  provided  for  the  payment  of  sums  due  oi 
proved  lots,  and  if  in  any  case  any  amount  be  not 
when  due,  it  shall  thereafter  bear  interest  at  the  rs' 
ten  per  eentiim  per  annum  until  paid.  The  purchaser 
in  any  cnse  at  any  time  make  full  payment  for  anv 
lot. 

§  fill.  Lots  Purchased  By  Citizens  Exempt.— 16. 
town  lots  purchased  by  citizens  in  accordance  witJ 
provisions  of  this  aRreement  shall  be  free  from  in 
brance  by  any  debt  contracted  prior  to  date  of  hLs 
therefor,  except  for  improvements  thereon. 

§  612.  Unsold  Lots  Not  Taxable.— 17.  No  taxes 
be  assessed  hy  any  town  government  against  any  tow 
remaining  unsold,  but  taxes  may  be  assessed  againsi 
town  lot  sold  as  herein  provided,  and  the  aame  shall 
stitute  a  lien  iipnn  the  interest  of  the  purchaser  tl 
after  any  payment  thereon  has  been  made  by  him,  i 
forfeiture  of  any  lot  be  made  all  taxes  assessed  againsi 
lot  .shall  be  paid  mit  of  any  money  paid  thereon  by  thi 
cha.ser. 
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§  613.  Cemeteries. — 18.  The  surveyors  may  select  and 
eate  a  cemetery  within  suitable  distance  from  each  town, 
»  embrace  such  number  of  acres  as  may  be  deemed  neces- 
iry  for  such  purpose,  and  the  appraisement  commission 
lall  appraise  the  same  at  not  less  than  twenty  dollars  per 
ere,  and  the  town  may  purchase  the  land  by  paying  the 
ppraised  value  thereof;  and  if  any  citizen  have  improve- 
lents  thereon,  other  than  fencing  and  tillage,  they  shall  be 
•Vpraised  by  said  commission  and  paid  for  by  the  town. 
%  town  authorities  shall  dispose  of  the  lots  in  such  ceme- 
»y  at  reasonable  prices,  in  suitable  sizes  for  burial  pur- 
ifies, and  the  proceeds  thereof  shall  be  applied  to  the  gen- 
fal  improvement  of  the  property. 


§  614.  Sites  for  Court  Houses,  Etc.— 19.  The  United 
ates  may  purchase,  in  any  town  in  the  Creek  Nation, 
Stable  land  for  court  houses,  jails,  and  other  necesesary 
blic  buildings  for  its  use,  by  paying  the  appraised  value 
^reof,  the  same  to  be  selected  under  the  direction  of  the 
partnient  for  whose  use  such  buildings  are  to  be  erected ; 
d  if  any  person  have  improvements  thereon,  other  than 
iiporary  buildings,  fencing  and  tillage,  the  same  shall  be 
praised  and  paid  for  by  the  United  States. 

§  615.  Henry  Kendall  College-*-Nazareth  Institute.— 20. 
snry  Kendall  College,  Nazareth  Institute,  and  Spaulding 
Btitute,  in  Muskogee,  may  purchase  the  parcels  of  land 
cupied  by  them,  or  which  may  have .  been  laid  out  for 
eir  use  and  so  designated  upon  the  plat  of  said  town,  at 
le-half  of  their  appraised  value,  upon  conditions  herein 
"ovided ;  and  all  other  schools  and  institutions  of  learning 
Bated  in  incorporated  towns  in  the  Creek  Nation  may,  in 
Be  manner,  purchase  the  lots  or  parcels  of  land  occupied 
r  them. 

I 

I  616.     OhurcheSy  Parsonages,  Etc. — 21.     All  town  lots 

^  parts  of  lots,  not  exceeding  fifty  by  one  Yvwiv^LT^dL  «cvv\ 
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f'.fty  feet  in  size,  upon  which  church  houses  and  parsonage 
have  been  erected,  and  which  are  occupied  as  such  at  tki 
time  of  appraisement,  shall  be  properly  conveyed  to  th 
churches  to  which  such  improvements  belong  gratuitomlf 
and  if  such  churches  have  other  adjoining  lots  inelo«d 
actually  necessary  for  their  use,  they  may  purchase  tb< 
same  by  paying  one-half  the  appraised  value  thereof 

§  617.  Certain  Towns  AuthoriMd  to  Be  Platted.-^ 
The  towns  of  Clarksville,  Coweta,  Gibson  Station  uJ 
Mounds  may  be  surveyed  and  laid  out  in  town  lota  tti 
necessary  streets  and  alleys,  and  platted  as  other  towm 
each  to  embrace  such  amount  of  land  as  may  be  AttMi 
necessary,  not  exceeding  one  hundred  and  sixty  acres  fnr 
either,  and  in  manner  not  to  include  or  interfere  with  tb 
allotment  of  any  citizen  selected  prior  to  the  date  of  tia 
agreement,  which  survey  may  be  made  in  manner  providd 
for  other  towns;  and  the  appraisement  of  the  town  hitd 
said  (owns  may  be  made  by  any  committee  appointed  t« 
either  of  the  other  towns  hereinbefore  named,  and  the  Wi 
in  said  towns  may  be  disposed  of  in  like  manner  and  null* 
same  conditions  and  tenns  as  those  of  other  towns.  All  4 
such  woi'k  may  be  done  under  the  direction  of  and  subjwl 
to  the  approval  of  the  Secretary  of  the  Interior. 

§  (ilFt.  Allotment  Patents.— 23.  Immediately  after  til 
ratification  of  this  agreement  by  Congress  and  the  trih 
the  Secretary  of  the  Interior  shall  furnish  the  printiH 
chief  with  hbiik  deeds  necessary  for  all  conveyances  heflj 
provided  for,  and  the  principal  chief  shall  thereupon  prt 
ceed  to  execute  in  due  form  and  deliver  to  each  citiienwK 
has  selected  or  may  hereafter  select  his  allotment,  whithi 
not  contested,  ii  deed  eoiiveying  to  him  all  right,  title  U 
interest  of  the  iVcek  Nation  and  of  all  other  citizens  intf 
to  the  laTuls  eiiihraced  in  his  allotment  certificate,  andsii 
other  lands  as  iiuiy  have  been  selected  by  him  for  eqiuffl 
tion  of  his  allotment, 
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619.  Deeds  to  Other  Than  Allotments. — ^The  principal 
it  shall,  in  like  manner  and  with  like  effect,  execute  and 
iver  to  proper  parties  deeds  of  conveyance  in  all  other 
es  herein  provided  for.  All  lands  or  town  lots  to  be 
iveyed  to  any  one  person  shall,  so  far  as  practicable,  be 
luded  in  one  deed,  and  all  deeds  shall  be  executed  free 
charge. 

i  620.  All  Conveyances  to  Be  Approved. — ^AU  convey- 
ees  shall  be  approved  by  the  Secretary  of  the  Interior, 
ich  shall  serve  as  a  relinquishment  to  the  grantee  of  all 
'  right,  title,  and  interest  of  the  United  States  in  and  to 
lands  embraced  in  his  deed. 

621.  Acceptance  of  Patent — ^Effect  of. — ^Any  allottee 
Opting  such  deed  shall  be  deemed  to  assent  to  the  allot- 
it  and  conveyance  of  all  the  lands  of  the  tribe,  as  pro- 
id  herein,  and  as  a  relinquishment  of  all  his  right,  title 

interest  in  and  to  the  same,  except  in  the  proceeds  of 
b  reserved  from  allotment. 

he  acceptance  of  deeds  of  minors  and  incompetents,  by 
ions  authorized  to  select  their  allotments  for  them,  shall 
leemed  sufficient  to  bind  such  minors  and  incompetents 
illotment  and  conveyance  of  all  other  lands  of  the  tribe, 
)rovided  herein. 

he  transfer  of  the  title  of  the  Creek  tribe  to  individual 
ttees  and  to  other  persons,  as  provided  in  this  agree- 
it,  shall  not  inure  to  the  benefit  of  any  railroad  com- 
y,  nor  vested  in  any  railroad  company,  any  right,  title, 
nterest  in  or  to  any  of  the  lands  in  the  Creek  Nation. 

622.  Deeds  to  Be  Recorded. — All  deeds  when  so  exe- 
d  and  approved  shall  be  filed  in  the  office  of  the  Dawes 
imission,  and  there  recorded  without  expense  to  the 
itee,  and  such  records  shall  have  like  efl^ect  as  other 
ic  records. 
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§  623.  Reservations. — ^24.  The  following  lands  shall 
reserved  frqpi  the  general  allotment  herein  provided  fo 

(a)  All  lands  herein  set  apart  for  town  sites. 

(b)  All  lands  to  which,  at  the  date  of  the  ratification 
this  agreement,  any  railroad  company  may,  under  i 
treaty  or  act  of  Congress,  have  a  vested  right  for  right 
way,  depots,  station  grounds,  water  stations,  stock  yai 
or  similar  uses  connected  with  the  maintenance  and  ope 
tion  of  the  railroad. 

(c)  Forty  acres  for  the  Eufaula  High  School. 

(d)  Forty  acres  for  the  Wealaka  Boarding  School. 

(e)  Forty  acres  for  the  Newyaka  Boarding  School. 

(f)  Forty  acres  for  the  Wetuinka  Boarding  School. 

(g)  Forty  acres  for  the  Euchee  Boarding  School. 

(h)  Forty  acres  for  the  Coweta  Boarding  School. 

(i)  Forty  acres  for  the  Creek  Orphan  Home. 

(j)  Forty  acres  for  the  Tallahassee  Colored  Boardii 
School. 

(k)  Forty  acres  for  the  Pecan  Creek  Colored  Boardii 
School. 

(1)  Forty  acres  for  the  Colored  Creek  Orphan  Home. 

(ni)  All  lands  selected  for  town  cemeteries,  as  hew 
provided. 

(n)  The  lands  occupied  by  the  university  established 
the  American  Baptist  Home  Mission  Society,  and  local 
near  the  town  of  Muskogee,  to  the  amount  of  forty  aei 
which  shall  be  appraised,  excluding  improvements  therti 
and  said  university  shall  have  the  right  to  purchase  t 
same  by  paying  one-half  the  appraised  value  thereof, 
terms  and  conditions  herein  provided.  All  improvenNl 
made  by  said  umversWy  ow  lauds  in  excess  of  said  fti 
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res  shall  be  appraised  and  the  value  thereof  paid  to  it 
the  person  to  whom  such  lands  may  be  allotted. 

(o)  One  acre  each  for  the  six  established  Creek  court- 
uses  with  the  improvements  thereon. 

(p)  One  acre  each  for  all  churches  and  schools  outside 
towns  now  regularly  used  as  such. 

All  reservations  under  the  provisions  of  this  agreement, 
tcept  as  otherwise  provided  herein,  when  not  needed  for 
le  purposes  for  which  they  are  at  present  used,  shall  be 
»ld  at  public  auction  to  the  highest  bidder,  to  citizens 
ily,  under  directions  of  the  Secretary  of  the  Interior. 

§  624.  Mimicipal  Corporations. — ^25.  Authority  is  here- 
conferred  upon  municipal  corporations  in  the  Creek  Na- 
►n,  with  the  approval  of  the  Secretary  of  the  Interior,  to 
Ue  bonds  and  borrow  money  thereon  for  sanitary  pur 
sies,  and  for  the  construction  of  sewers,  lighting  plants, 
.terworks,  and  schoolhouses,  subject  to  all  the  provisions 
laws  of  the  United  States  in  force  in  the  organized  Ter- 
ories  of  the  United  States  in  reference  to  municipal  in- 
btedness  and  issuance  of  bonds  for  public  purposes;  and 
A  provisions  of  law  are  hereby  put  in  force  in  said  na- 
»n  and  made  applicable  to  the  cities  and  towns  therein 
B  same  as  if  specially  enacted  in  reference  thereto. 

§  625.  Claims  Against  the  United  States.— 26.  All 
lims  of  whatsoever  nature,  including  the  "Loyal  Creek 
lim"  under  Article  Four  of  the  treaty  of  eighteen  hun- 
td  and  sixty-six,  and  the  "Self -emigration  claim'*  under 
rticle  Twelve  of  the  treaty  of  eighteen  hundred  and  thir- 
t4wo,  which  the  tribe  or  any  individual  thereof  may  have 
(unst  the  United  States,  or  any  other  claim  arising  under 
)B  treaty  of  eighteen  hundred  and  sixty-six,  or  any  claim 
feh  the  United  States  may  have  against  said  tribe,  shall 
mbmitted  to  the  Senate  of  the  United  States  for  deter- 
lation ;  and  within  two  years  from  the  ratificatioiv  oi  \\v\^ 
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§  632.  Deferred  Payments.— SO.  All  deferred  paymi 
under  provisions  of  this  agreement,  shall  eonstitnte  a 
in  favor  of  the  tribe  on  the  property  for  which  the  debt 
contracted,  and  if,  at  the  expiration  of  two  years  from 
date  of  payment  of  the  fifteen  per  centum  aforesaid,  del 
in  any  annual  payment  has  been  made,  the  lien  for  the  ] 
ment  of  all  purchase  money  remaining  unpaid  may  be 
forced  in  the  United  States  court  within  the  juris^etiu 
which  the  town  is  located  in  the  same  manner  as  vend 
liens  are  enforced ;  such  suit  being  brought  in  the  nam 
the  principal  chief,  for  the  benefit  of  the  tribe. 

§  63.1.  Honeys  of  Tribe.~31.  All  moneys  to  be  pu 
the  tribe  under  any  of  the  provisions  of  this  agreement  i 
be  paid,  under  direction  of  the  Secretary  of  the  Inte 
into  the  Tre«siiry  of  the  rnited  States  to  the  credit  nf 
tribe,  and  an  itemized  report  thereof  shall  be  made  nipn 
to  the  Secretary  of  the  Interior  and  to  the  principal  c 

§  634.  Moneys— How  Paid  Out.— 32.  All  funds  of 
tribe,  and  all  moneys  accruing  under  the  provisions  of 
agreement,  when  needed  for  the  purposes  of  equal! 
allotments  or  for  any  other  purposes  herein  prescribed,: 
be  paid  out  under  the  direction  of  the  Secretary  of  thi 
terior;  and  when  required  for  per  capita  payments,  if 
shall  be  paid  out  directly  to  each  individual  by  a  boi 
officer  of  the  [iiiited  States,  under  direction  of  the  S 
lary  of  the  Interior,  without  unnecessary  delay, 

§  635.  Moneys  Paid  Out  Only  Upon  Consent  of  Tril 
33.  \o  funds  belonging  to  said  tribe  shall  hereafte 
used  or  paid  out  for  any  purposes  by  any  officer  ol 
Tliiitcd  States  without  consent  of  the  tribe,  expressly  | 
through  its  national  council,  except  as  herein  provide 

§  ()3l>.    United  States  to  Pay  Expense  of  Flatting  I 
Sites.— ;{4.    The  Un\\vd  «vitcs  shall  pay  all  expenses 
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jPent  to  the  survey',  platting,  and  disposition  of  town  lots, 
"  of  allotment  of  lands  Diade  under  the  provisions  of  this 
iment,  except  where  the  town  authorities  have  been 
may  be  duly  authorized  to  survey  and  plat  their  respect- 
towns  at  the  expense  of  such  town. 

§  637.  Parents  Natural  Guardians. — 35.  Parents  shall 
fte  the  natural  guardians  of  their  children,  and  shall  act  for 
ihem  as. such  unless  a  guai*dian  shall  have  been  appointed 
^  a  court  having  jurisdiction ;  and  parents  so  acting  shall 
act  be  required  to  give  bond  as  guardians  unless  by  order 
mt  such  court,  but  they,  and  all  other  persons  having  charge 
jftf  lands,  moneys,  and  other  property  belonging  to  minors 
■id  ineompetents,  shall  be  required  to  make  proper  account- 
■ly  therefor  in  the  court  having  jurisdiction  thereof  in 
jpanner  deemed  necessary  for  the  preservation  of  such  es- 
■ites. 

§  638.  Seminole  Citizens  in  Crieek  Nation. — 36.  All  Sem- 
bole  citizens  who  have  heretofore  settled  and  made  homes 
iqion  lands  belonging  to  the  Oeeks  may  there  take,  for 
piiemselves  and  their  families,  such  allotments  as  they 
ipould  be  entitled  to  take  of  Seminole  lands,  and  all  Creek 
■itizens  who  have  heretofore  settled  and  made  homes  upon 
luids  Ijelonging  to  Seminoles  may  there  take,  for  them- 
Mves  and  their  families,  allotments  of  one  hundred  and 
llizty  acres  each,  and  if  the  citizens  of  one  tribe  thus  re- 
vive a  greater  number  of  acres  than  the  citizens  of  the 
Mher,  the  excess  shall  be  paid  for  by  such  tribe,  at  a  price 
fee  be  ajn^cd  upon  by  the  principal  chiefs  of  the  two  tribes, 
tad  if  they  fail  to  agree,  the  price  shall  be  fixed  by  the  In- 
dian ag^nt,  but  the  citizenship  of  persons  so  taking  allot- 
ments shall  in  no  wise  be  aflFected  thereby. 

Titles  shall  be  conveyed  to  Seminoles  selecting  allot- 
ments of  Creek  lands  in  nmnnor  herein  provided  for  con- 
Iqrance  of  Creek  allotments,  and  titles  shall  be  conveyed 
b  Creeks  selecting  allotments  of  Se/ninole  lands  vw  \\\^\\\\^t 
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provided  in  the  Seminole  agreemeDt,  dated  December 
teenth,  eighteen  hundred  and  ninety-seven,  for  eoiiTey: 
of  Seminole  allotments:  Provided,  That  deeds  ahall 
executed  to  allottees  immediately  after  aeleetion  of  i 
ment  is  made. 

This  provision  shall  not  take  effect  until  after  it  i 
have  been  separately  and  specifically  approved  b;r 
Creek  national  council  and  by  the  Seminole  general  e 
cil;  and  if  not  approved  by  either  it  shall  fail  altAgel 
and  be  eliminated  from  this  agreement  without  impu 
any  other  of  its  provisions. 

§  639.  AgTicratnral  Leases.— 37.  Creek  citiiens 
rent  their  allotments,  when  selected,  for  a  term  not 
ceeding  one  year,  and  after  receiving  title  thereto  wil 
restriction,  if  adjoining  allottees  are  not  injured  th* 
and  cattle  grazed  thereon  shall  not  be  liable  to  any  1 
tax;  but  when  cattle  are  introduced  into  the  Creek  N 
and  grazed  on  land-s  not  selected  by  citizens,  the  Seir 
of  the  Interior  is  authorized  to  collect  from  the  o^ 
thereof  a  reasonable  grazing  tax  for  the  benefit  o: 
tribe;  and  section  twenty -one  hundred  and  seventeen 
vised  Statutes  of  the  United  Stfltes,  shall  not  heKaftf 
ply  to  Creek  lands. 

§  640.  Timber. — 38.  After  any  citizen  has  seleetf 
allotment  he  iiiny  dispose  of  any  timber  thereon,  but 
dispose  of  such  timber,  or  any  part  of  same,  he  sha 
thereafter  select  other  lands  in  lieu  thereof,  and  his 
ment  shall  be  appraised  as  if  in  condition  when  select 

No  timber  shall  be  taken  from  lands  not  so  selectet 
disposed  of,  without  payment  of  reasonable  royalty 
on,  under  oontracf  to  be  prescril)ed  by  the  Secretary 
Interior. 

§  641.    Non-citisen  Not  Required  to  Pay  Pennit  ^ 
:if}.     No  nim-c\\i7.ei\  rwUvng;  lands  from  a  citizen  for 
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tural  purposes,  as  provided  by  law,  whether  such  lands 
e  been  selected  as  an  allotment  or  not,  shall  be  required 
|>a7  any  permit  tax. 

642.  Creek  Sdiools. — 40.  The  Creek  school  fund  shall 
used,  under  direction  of  the  Secretary  of  the  Interior, 
the  education  of  Creek  citizens,  and  the  Creek  schools 
1  be  conducted  under  rules  and  regulations  prescribed 
lim,  under  direct  supervision  of  the  Creek  school  super- 
udent  and  a  supervisor  appointed  by  the  Secretary,  and 
iv  Creek  laws,  subject  to  such  modifications  as  the  Sec- 
ry  of  the  Interior  may  deem  necessary  to  make  the 
ols  most  effective  and  to  produce  the  best  possible  re- 


I  teachers  shall  be  examined  by  or  under  <|^ection  of 
superintendent  and  supervisor,  and  competent  teach- 
nd  other  persons  to  be  engaged  in  and  about  the  schools 
good  moral  character  only  shall  be  employed,  but 
e  all  qualifications  are  equal  preference  shall  be  given 
izens  in  such  employment. 

[  moneys  for  running  the  schools  shall  be  appropriated 
le  Creek  national  council,  not  exceeding  the  amount  of 
>eek  school  fund,  seventy-six  thousand  four  hundred 
jixty-eight  dollars  and  forty  cents;  but  if  it  fail  or  re- 
to  make  the  necessary  appropriations  the  Secretary  of 
riterior  may  direct  the  use  of  a  sufficient  amount  of  the 
1  funds  to  pay  all  expenses  necessary  to  the  efficient 
ict  of  the  schools,  strict  account  thereof  to  be  rendered 
n  and  to  the  principal  chief. 

accounts  for  expenditures  in  running  the  schools  shall 
Kamined  and  approved  by  said  superintendent  and 
•visor,  and  also  by  the  general  superintendent  of  In- 
schools,  in  Indian  Territory,  before  payment  thereof  is 

• 

the  superintendent  and  supervisor  fail  to  agree  upon 
natter  under  their  direction  or  control,  it  shall  be  de- 
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cided  by  said  gieneral  superintendent,  subject  to  appei 
the  Secretary  of  the  Interior,  but  his  decision  shall  go 
until  reversed  by  the  Secretary. 

§  643.  IncOTUdstent  ProvUdoiu  of  Acts  of  Oangmi 
to  Apply. — 41.  The  provisions  of  section  thirteen  of 
Act  of  Congress  approved  June  twenty-eighth,  ei^ 
hundred  and  ninety-eight,  entitled  "An  Act  for  the  pn 
tion  of  the  people  of  the  Indian  Territory,  and  for  c 
purposes,"  shall  not  apply  to  or  in  any  manner  affect 
lands  or  other  property  of  said  tribe,  or  be  in  force  in 
Creek  Nation,  and  no  Act  of  Congress  or  treaty  pror 
inconsistent  with  this  agreement  shall  be  in  force  in 
nation,  except  section  fourteen  of  said  last-mentioned 
which  shitl)  continue  in  force  as  if  this  agreement  had 
been  made. 

§  644.    Acts  of  Greek  Council  to  Be  Submitted  to  F 

dent. — 42.  Xo  act,  ordinance,  or  resolution  of  the  nati 
comioil  of  the  Ci'eek  Nation  in  any  manner  affecting 
lands  of  the  (rilic,  or  of  individuals  after  allotment,  w 
moneys  or  othor  property  of  the  tribe,  or  of  the  citi 
thereof,  except  npproprintions  for  the  necessary  incid< 
and  salaried  expenses  of  the  Creek  government  as  Ik 
limited,  shall  he  of  any  validity  until  approved  by 
President  of  the  T'nited  States.  When  any  such  apt,  i 
nance,  or  resolution  shall  be  pas.sed  by  said  council  anc 
proved  by  the  priupipal  chief,  n  true  and  correct  copy  tl 
of,  duly  certified,  shall  be  immediately  transmitted  tu 
Presitlcnt,  who  shall,  within  thirty  days  after  receivci 
hiiii,  approve  or  disapprove  the  same.  If  disapprove 
shall  be  so  indor-sed  and  relumed  to  the  principal  ptii* 
approved,  the  approvjil  shall  he  indorsed  thereon,  ai 
shall  he  puhlishcd  in  at  least  two  newspapers  havii 
bona  fide  circulntiiui  in  the  Creek  Nation. 

5  64.';.    Intoxicalmg  lAJvaara.— 43.     The    United  S 
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'ees  to  maintain  strict  laws  in  said  nation  against  the 
roduction,  sale,  barter,  or  giving  away  of  liquors  or  in- 
jcants  of  any  kind  whatsoever. 

\  646.  Kxirting  liquor  Treaties  in  Effect  Except  Where 
Mmsistent. — 44.  This  agreement  shall  in  no  wise  affect 
i  provisions  of  existing  treaties  between  the  United  States 
i  said  tribe  except  so  far  as  inconsistent  therewith. 

i  647.  General  Powers  Upon  Secretary. — 45.  All  things 
pessary  to  carrying  into  effect  the  provisions  of  this  agree- 
nt,  not  otherwise  herein  specifically  provided  for,  shall 
done  under  authoritj'  and  directions  of  the  Secretary  of 
i  Interior. 

I  648.  Tribal  Oovemment  to  Expire  March  4,  1906.— 
The  tribal  government  of  the  Creek  Nation  shall  not 
itinue  longer  than  March  fourth,  nineteen  hundred  and 
^  subject  to  such  further  legislation  as  Congress  may 
tai  proper. 

649.  Creek  Courts  Not  Revived. — 47.  Nothing  con- 
ed in  this  agreement  shall  be  construed  to  revive  or  re- 
t>Ii8h  the  Creek  courts  which  have  been  abolished  by 
•er  Acts  of  Congress. 

iproved,  March  1,  1901. 
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SUPPLEMENTAL  CREEK  AGREEMENT. 

Ohap.  1328. — An  Act  to  ratify  and  oonflrm  a  inpplemi 
affTMment  with  the  Creek  tribe  of  Indiani,  ud 
other  purpose!.  Approved  June  30,  1902;  rat 
July  26,  1902 ;  effective  Augnst  8,  1902.  (32  f 
600.) 

9  6S0.  Preamble. 

661.  Pftrtlea  to  Asreement. 

662.  Deflnltlon  of  Term. 

663.  Section  2  ol  OiIkIdbI  ABreement  Amended. 

664.  $6.60  Hazlmum  Appraisement 

665.  Appraisement,  by  Wbom  Made. 

BG6.  Paragraph  2  of  Section  3  of  Original  Agreement  Ame 

667.  JurlBdictfon    of   Secretary   Ovw  Allotment   Costrover 

668.  Lands  Selected  by  Mistake. 

669.  Arkansas  Law  of  Descent  Substituted  for  Creek  Ls' 

Provisos. 

660.  Enrollment  of  Children — Death  Before  Sriectlon. 

661.  Children  Not  Listed— Death  Before  Selectton. 

662.  SupplemenUl  Roll. 

663.  Roads. 

664.  Towneltes. 

665.  Cemeteries. 

666.  C'emeterles — Continued 

667.  Per  Capita  Payments. 

668.  Certain  Provisions  tor  Reservattons  Repealed. 

669.  Restrictions  Upon  Alienation — Homestead. 

670.  Selections  for  Minors,  etc. 

671.  Homestead  for  Use  of  Children  Born  After  May  25.  1 

672.  Leases. 

673.  Cattle  Grazing  Regulated. 

674.  Allottee  to  be  Put  In  PoHaesalon. 

675.  All  In  const  stent  Laws  Repealed. 
67G.  Agreement  Binding  When   Ratified. 
677.  Kalltlcatlon  by  Creek  Council. 

§  6.50.    Preamb\B.^That     the     following     supplemi 
Dgrceiiierit,  svibmUWd  A^y  oovU\\i\  tovMKH&wiWfe'M.  of  the  C 
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be  of  Indians,  aa  herein  amended,  is  hereby  ratified  and 
i£nned  on  the  part  of  the  United  States,  and  the  same 
kll  be  of  full  force  and  effect  if  ratified  by  the  Creek 
bal  council  on  or  before  the  first  day  of  September,  nine- 
»]i  hundred  and  two,  which  said  supplemental  agreement 
as  follows: 

S  651.  FartiM  to  AgTMment. — This  agreement  by  and 
tween  the  United  States,  entered  into  in  its  behalf  by  the 
mmiasion  to  the  Five  Civilized  Tribes,  Henry  L.  Dawes, 
ims  Bixby,  Thomas  B.  Needles,  and  Clifton  R.  Breckin- 
Ige,  duly  appointed  and  authorized  thereunto,  and  the 
uskogee  (or  Creek)  Tribe  of  Indians,  in  Indian  Territory, 
tered  into  in  behalf  of  the  said  tribe  by  Pleasant  Porter, 
"incipal  chief,  Roley  Mclntoah,  Thomas  W,  Perryman, 
mo8  Mcintosh,  and  David  M.  Hodge,  commissioners  duly 
qminted  and  authorized  thereunto,  witnesseth,  that  in  con- 
deration  of  the  mutual  undertakings  herein  contained  it 
agreed  as  follows : 

\  652.  Definition  of  Terms. — The  words  "Creek"  and 
Kuskogee"  as  used  in  this  agreement  shall  be  deemed  syn- 
^ymous,  and  the  words  "Nation"  and  "tribe"  shall  each 
)  deemed  to  refer  to  the  Muskogee  Nation  or  Muskogee 
tbt  of  Indians  in  Indian  Territory.  The  words  "principal 
Bef"  shall  be  deemed  to  refer  to  the  principal  chief  of 
•  Muskogee  Nation,  The  word  "citizen"  or  "citizens" 
■U  be  deemed  to  refer  to  a  member  or  members  of  the 
Nkogee  tribe  or  nation  of  Indians.  The  word  "Commis- 
l»er"  shall  be  deemed  to  refer  to  the  United  States  Com- 
■bidti  to  the  Five  Civilized  Tribes, 

653.  Section  2  of  Original  Agreement  Amended. — 2. 
%ion  2  of  the  agreement  ratified  by  Act  of  Congress  ap- 
^ed  March,  1901  (31  Stat.  L.,  801),  m  amended  and  as  so 

tded  is  re-enaeted  to  read  as  follows: 


^« 


tei 


{  657  LANDS  OF  THE   FIVE  CIVILIZED  TBIBE8. 

§  654.    $6.50  Maximam  Appraisement.— All  lands  b 

ing  to  the  Creek  tribe  of  Indians  in  Indian  Territoi 
cept  town  sites  and  lands  reserved  for  Creek  sohoo! 
churches,  railroads,  and  town  cemeteries,  in  aeeoi 
with  the  provisions  of  the  Act  of  Congress  approved 
1,  1901  (31  Stat.  L.,  861),  shall  be  appraised  at  not 
ceed  $6,50  per  acre,  excluding  only  lawful  improvt 
on  lands  in  actual  cultivation. 

§  655.  Appraiaement,  by  Whimi  Kftde. — Such  ap| 
ment  shall  be  made,  under  the  direction  and  supervis 
the  Commission  to  the  Five  Civilized  Tribes,  by  such 
ber  of  committees  with  necessary  assistance  as  m> 
deemed  necessary  to  expedite  the  work,  one  member  o: 
committee  to  be  appointed  by  the  principal  chief. 
Commission  shall  have  authority  to  revise  and  adjiu 
work  of  said  eoiniiiittees;  and  if  the  members  of  any 
mittee  fail  to  agree  as  to  the  value  of  any  tract  of  laa 
value  thereof  -shall  be  fixed  by  said  Commission.  Tt 
praisement  so  made  shall  be  submitted  to  the  Secrets 
the  Interior  for  approval. 

§  656.    Paragraph  2  of  Section  3  of  Original  A£r» 

Amended. — '3.     Paragraph  2  of  section  3  of  the  agre< 

ratified  by  said  Act  of  Congress  approved  March  1, 

is  amended  and  as  so  amended  is  re-enacted  to  read  i 

■  lows: 

If  any  citizen  select  lands  the  appraised  value  of 
is  $6.50  per  acre,  be  shall  not  receive  any  further  dis 
tion  of  property  or  funds  of  the  tribe  until  all  othe 
zens  have  recieved  lands  and  moneys  equal  in  value 
allotment. 

§  657.  Jurisdiction  of  Secretary  Over  AUotmenI 
troversies.— 4.  Exclusive  jurisdiction  is  hereby  con 
upon  the  ComnuRSion  \,o  W  Vwe  Civilised  Tribes  to 
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■line,  under  the  direction  of  the  Secretary  of  the  Interior, 
■11  controveraies  arising  between  citizens  as  to  their  right 
to  aeleet  certain  tracts  of  land. 

§  658.  Landfl  Selected  hy  Mistake.— 5.  Where  it  is 
ikown  to  the  satisfaction  of  said  romniission  that  it  was 
the  intention  of  a  citiKen  to  select  lands  which  include  his 
kome  and  improvements,  but  that  through  error  and  mis- 
tike  he  had  selected  land  which  did  not  include  said  home 
ind  improvements,  said  Commission  is  authorized  to  can- 
IrI  said  selection  and  the  certificate  of  selection  or  allot- 
-nent  embracing  said  lands,  and  permit  said  citizen  to  niahe 
Jl  new  selection  including  said  home  and  improvements; 
^Uld  should  said  land  including  said  home  and  improvements 
IpiTe  been  selected  by  any  other  citizen  of  said  nation,  the 
%tizen  owning  said  home  and  improvements  shall  be  per- 
^hitted  to  file,  within  ninety  days  from  the  ratification  of 
■flus  agreement,  a  contest  against  the  citizen  having  pre- 
Tloualy  selected  the  same  and  shall  not  be  prejudiced  therein 
||t  reason  of  lapse  of  time  or  any  provision  of  law  or  rules 
Mid  regulations  to  the  contrary. 

S  659.  Arkansas  Law  of  Descent  Substituted  for  Creek 
ftnr— Proviaos. — 6.  The  provisions  of  the  Act  of  Congress 
improved  March  1,  1901  (3J  Stat.  L.  861),  in  so  far  as  they 
provide  for  descent  and  distribution  according  to  the  laws 
M  the  Creek  \ation,  are 'hereby  repealed  and  the  descent 
iMnd  distribution  of  land  and  moneys  provided  for  by  said 
1^  shall  be  in  accordance  with  chapter  49  of  Mansfield's 
Wgvat  of  the  Statutes  of  Arkansas  now  in  force  in  Indian 
herritory:  Provided,  That  only  citizens  of  the  Creek  \ar 
jkra,  male  and  female,  and  their  Creek  descendants  shall 
bkerit  land^  of  the  Creek  Nation :  And  provided  further, 
nat  if  there  be  no  person  of  Creek  citizenship  to  take  the 

leent  and  distribution  of  said  estate,  then  the  inheritance 

11  go  to  non-eitizen  heirs  in  the  order  named  in  said 

ipter  49. 
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§  660.    Enrollment  of  Ohilclren-^}MtIi  Befon  Bokeli* 

— 7.  All  children  born  to  those  citizens  who  are  eDtitk 
to  enrollment  as  provided  by  the  Act  of  Congress  apinvn 
March  1,  1901  {31  Stat.  L.  861),  subsequent  to  July  1, 190 
and  up  to  and  including  May  25,  1901,  and  living  upon  t( 
latter  date,  shall  be  placed  upon  the  rolls  made  by  said  tod 
mission.  And  if  any  such  child  has  died  since  May  25, 1901 
or  may  hereafter  die  before  receiving  his  allotment  of  land 
and  distributive  share  of  the  funds  of  the  tribe,  the  lud 
and  moneys  to  which  he  would  be  entitled  if  living  shall  d( 
scend  to  his  heirs  as  herein  provided  and  be  allotted  ui 
distributed  to  them  accordingly, 

§  661.    Children  Not  Luted— Death  Before  Selectioi^ 

8.  All  children  who  have  not  heretofore  been  listed  fir 
enrollment  living  May  25, 1901,  bom  to  citizens  whose  mbm 
appear  upon  the  authenticated  rolls  of  1890  or  upon  fli 
authenticated  rolls  of  1895  and  entitled  to  enrollraentiij 
provided  by  the  Act  of  Congresg  approved  March  1,  IMlj 
(31  Stat.  L.  861),  shall  be  placed  on  the  rolls  made  by  « 
commission.  And  if  any  such  child  has  died  since  May  Si 
1901,  or  may  hereafter  die,  before  receiving  his  s 
of  lands  and  distributive  share  of  the  funds  of  the  1rib<| 
the  lands  and  moneys  to  which  he  would  be  entitled  il  ft 
ing  shall  descend  to  his  heirs  as  herein  provided  and  be  ii 
lotted  and  distributed  to  them  aecordingy, 

§  662.  Supplemental  Koll.— 9.  If  the  rolls  of  titin 
ship  provided  for  l)y  the  Act  of  Congress  approved  Mul 
1.  1901  (31  Stat.  L.  8ei),  shall  have  been  completed  bya 
commission  prior  to  Ihe  ratification  of  this  agreement,  ■ 
names  of  children  entitled  to  enrollment  under  the  p 
sions  of  sections  7  and  8  hereof  shall  be  placed  upon  an 
plcmcntiil  roll  of  citizens  of  the  Creek  Nation,  and  ■ 
supplcMicnfal  roll  when  approved  by  the  Secretary  o 
lnteri()r  shall  in  nil  respects  be  held  to  be  a  part  of  theli 
rolls  of  citiwnship  of  said  tribe :  Frorided,  That  the  I 
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^  .  ^^niissioii  be,  and  is  hereby,  authorized  to  add  the  follow- 

^      ,^S persons  to  the  Creek  roll:  Nar-wal-le-pe-se,  Mary  Wash- 

7  ^^^f  Walter  Washington  and  Willie  Washington,  who 

/  tit  Creek  Indians,  but  whose  names  were  left  off  the  roll 

/   tfcrough  neglect  on  their  part. 

$  683.    Boadfl. — 10.    Public  highways  or  roads  three  rods 
in  width,  being  one  and  one-half  rods  on  each  side  of  the 
.Metion  line,  may  be  established  along  all  section  lines  with- 
^    oat  any  compensation  being  paid  therefor;  and  all  allot- 
^   tees,  purchasers,  and  others  shall  take  the  title  to  such 
lands  subject  to  this  provision.     And  public  highways  or 
roads  may  be  established  elsewhere  whenever  necessary  for 
the  public  good,  the  actual  value  of  the  land  taken  else- 
where than  along  section  lines  to  be  determined  under  the 
.    direction  of  the  Secretary  of  the  Interior  while  the  tribal 
ffovemment  continues;  and  to  be  paid  by  the  Creek  Nation 
during  that  time;  and  if  buildings  or  other  improvements 
are  damaged  in  consequence  of  the  establishment  of  such 
^public  highways  or  roads,  whether  along  section  lines  or 
elsewhere,  such  damages,  during  the  continuance  of  the  tri- 
bal government,  shall  be  determined  and  paid  in  the  same 
auuiner. 

§  664.  Townsites. — 11.    In  all  instances  of  the  establish- 
ment of  town  sites  in  accordance  with  the  provisions  of  the 
Act  of  Congress  approved  May  31,  1900  (31  Stat.  L.  231), 
or  those  of  section  10  of  the  agreement  ratified  by  Act  of 
Congress  approved  March  1,  1901   (31  Stat.  L.  861),  au- 
.  thorizing  the  Secretary  of  the  Interior,  upon  the  recom- 
mendation of  the  Commission  to  the  Five  Civilized  Tribes. 
at  any  time  before  allotment,  to  set  aside  and  reserve  from 
allotment   any  lands   in   the   Creek   Nation   not   exceedins: 
^'180  acres  in  any  one  tract,  at  such  stations  as  are  or  shall 
^"be  established  in  conformity  with  law  on  the  line  of  any 
""  nilroad  which  shall  be  constructed,  or  be  in  process  of 
:«eoii8tnictiony  in  or  through  said  nation  prior  to  the  allol- 
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ment  of  lands  therein,  any  citizen  who  ahall  have  pcevii) 
selected  such  town  'site,  or  any  portion  thereof,  for  hi 
lotment,  or  who  shall  have  been  by  reason  of  imiffOTni 
therein  entitled  to  select  the  same  for  his  allotment,  i 
be  paid  by  the  Creek  Nation  the  full  value  of  hit  imp 
ments  thereon  at  the  time  of  the  establishment  of  the  t 
site,  under  rules  and  reflations  to  be  prescribed  by 
Secretary  of  the  Interior:  Provided,  however,  Thri 
citizens  may  purchase  any  of  said  lands  in  aceordanee 
the  provisions  of  the  Act  of  March  1,  1901  (31  Stat  L 
And  provided  further,  That  the  lands  which  mar  ' 
after  be  set  aside  and  reserved  for  town  sites  upon  n 
mendation  of  the  Dawes  Commission  as  herein  pro' 
shall  embrace  such  acreaf^e  as  may  be  necessary  fo' 
present  needs  and  reasonable  prospective  growth  of 
town  sites,  and  not  to  exceed  640  acres  for  each  towr 
and  10  per  cent  of  the  net  proceeds  arising  from  thi 
of  that  portion  of  the  land  within  the  town  site  so  se: 
by  him,  or  which  he  wa-s  so  entitled  to  select;  am 
shall  be  in  addition  to  his  right  to  receive  from  other 
an  allotment  of  160  acres. 

§  665.  Cemeteries. — 12.  A  cemetery  other  than  8 
cemetery  included  within  the  boundaries  of  an  alio 
shall  not  be  desecrated  by  tillage  or  otherwise,  but 
ternment  shall  he  made  therein  except  with  the  cons 
the  allottee,  and  any  pei-son  desecrating  by  tillage  or 
wise  a  grave  or  graves  in  a  cemetery  included  with 
boundaries  of  an  allotment  shall  be  guilty  of  a 
nieanor,  and  upon  conviction  be  punished  as  provu 
section  567  of  Mansiield's  Digest  of  the  Statutes  of  i 


5  666.  Cemeteries  Continued.— ]  3.  Whenever  the 
site  surveyors  of  any  ttiwn  in  the  Creek  Nation  shal 
selected  and  located  a  cemetery,  as  provided  in  seel 
of  the  Act  of  Congress  approved  March  1,  1901   (3 
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fil),  the  town  authorities  shall  not  be  authorized  to  dis- 
i  of  lots  in  such  cemetery  until  payment  shall  have 
1  made  to  the  Creek  Nation  for  land  used  for  said  ceme- 
",  Bs  provided  in  said  Act  of  Congress,  and  if  the  town 
lorities  fail  or  refuse  to  make  payment  as  aforesaid 
lin  one  year  of  the  approval  of  the  plat  of  said  ceme- 

■  by  the  Secretary  of  the  Interior,  the  land  so  reserved 
■I  revert  to  the  Creek  Nation  and  be  subject  to  allot- 
it.  And  for  lands  heretofore  or  hereafter  designated  an 
ks  upon  any  plat  or  any  town  site  the  town  shall  make 
ruent  into  the  Treasury  of  the  United  States  to  the 
lit  of  the  Creek  Nation  within  one  year  at  the  rate  of 

per  acre,  and  if  such  payment  be  not  made  within  that 
i  the  lands  so  designated  as  a  park  shall  be  platted  into 
and  sold  as  other  town  lots. 

667.  P«r  Capita  Payments.— 14.  All  funds  of  the  Creek 
ion  not  needed  for  equalization  of  allotments,  includin;; 
Creek  school  fund,  shall  be  paid  out  under  direction  of 
Secretary  of  the  Interior  per  capita  to  the  citizens  of 
Creek  Nation  on  the  dissolution  of  the  Creek  tribal 
ernment. 

666.  Oertain  Provlsioni  for  BeBervationi  Kepealed. — 
The  provisions  of  section  24  of  the  Act  of  Congress  ap- 
^ed  March  1,  1901  (31  Stat.  L.  861),  for  the  reservation 
and  for  the  six  established  Creek  courthouses  is  herebv 
^aled. 

669.  Bwtrietioiu  Upon  Alienation— Homestead.— 16 
ds  allotted  to  citizens  shall  not  in  any  manner  what- 

■  or  at  any  time  be  encumbered,  taken,  or  sold  to  secure 
atisfy  any  debt  or  obligation  nor  be  alienated  by  the' 
ttee  or  his  heirs  before  the  expiration  of  five  years  from 
date  of  the  approval  of  this  supplemental  agreement, 
tpt  with  the  approval  of  the  Secretary  of  the  Interior, 
h  citizen  shall  select  from  his  allotment  forty  &««%  q1 
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land,  or  a  quarter  of  a  quarter  section,  as  a  homcslei 
which  shall  be  and  remain  non-taxable,  inalienable,  u 
free  from  any  incumbrance  whatever  for  twenty-one  jM 
from  the  date  of  the  deed  therefor,  and  a  separate  dei 
shall  be  issued  to  each  allottee  for  his  homestead,  in  wkii 
this  condition  shall  appear. 

§  670.  Selections  for  Hinors,  Etc.— Selections  of  hm 
steads  for  minors,  prisoners,  convicts,  incompetenti  ii 
aged  and  infinu  persons,  who  can  not  select  for  thenueln 
may  be  made  in  the  manner  provided  for  the  seleetioa 
their  allotments,  and  if  for  any  reason  such  selection  be  n 
made  for  any  citizen  it  shall  be  the  duty  of  said  Cdduii 
sion  to  make  selection  for  him. 

§  671.  Homestead  for  Use  of  Children  Bom  After  H 
26,  1901. — The  homestead  of  each  citisen  shall  remain,  tft 
the  death  of  the  allottee,  for  the  use  and  support  of  A 
dren  born  to  him  after  May  25,  1901,  but  if  he  have  i 
8ueh  issue  then  he  may  dispose  of  his  homestead  by  wi 
free  from  the  limitation  herein  imposed,  and  if  this  be  ■ 
done  the  land  cnibpaced  in  his  homestead  shall  descend  I 
his  heirs,  free  from  such  limitation,  according  to  the  IW 
of  descent  herein  otherwise  prescribed.  Any  agreemenM 
conveyance  of  any  kind  or  character  violative  of  any  of! 
provisions  of  this  paragraph  shall  be  absolutely  void* 
not  siiseeptible  of  ratification  in  any  manner,  and  i; 
of  estoppel  shall  ever  prevent  the  assertion  of  its  invalilt 

5  672.  Leases.— 17.  Section  37  of  the  agreement  n 
fied  liy  said  iiet  of  March  1,  1001,  is  amended,  and  tt^ 
amended  is  re-enacted  to  read  as  follows: 

"Creek  citizens  may  rent  their  allotments,  for  s 
non-mineral  purposes,  for  a  term  not  to  exceed  one  T 
for  fri'szing  purposes  only  and  for  a  period  not  to  txS 
five  years  for  agrieultural  purposes,  but  without  s 
iafion  or  oblipaWon  \,o  'ctTVftv;  t,K«  same.  Such  leases  fl 
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sriod  long«r  than  one  year  for  grazing  purposes  and  for  a 
sriod  longer  than  five  years  for  agricultural  purposes,  and 
ases  for  mineral  purposes  may  also  be  made  with  the  ap- 
roval  of  the  Secretary  of  the  Interior,  and  not  otherwise. 
ny  agreement  or  lease  of  any  kind  or  character  violative 
'  this  paragraph  shall  be  absolutely  void  and  not  suBcep- 
tie  of  ratification  in  any  manner,  and  no  rule  of  estoppel 
lall  ever  prevent  the  assertion  of  its  invalidity.  Cattle 
razed  upon  leased  allotments  shall  not  he  liable  to  any 
Hbal  tax,  but  when  cattle  are  introduced  into  the  Creek 
ration  and  grazed  on  lands  not  selected  for  allotment  by 
itizens,  the  Secretary  of  the  Interior  shall  collect  from 
he  owners  thereof  a  reasonable  grazing  tax  for  the  benefit 
i  the  tribe,  and  section  2117  of  the  Revised  Statutes  of  the 
United  States  shall  not  hereafter  apply  to  Creek  lands." 

$  673.  Cattle  Oraxing  Begnlated.— 18.  When  cattle  are 
Btroduced  into  the  Creek  Nation  to  be  grazed  upon  either 
Uds  not  selected  for  allotment  or  upon  lands  allotted  or 
•'ected  for  allotment  the  owner  thereof,  or  the  party  or 
vrtiea  so  introducing  the  same,  shall  first  obtain  a  permit 
"Om  the  United  States  Indian  Agent,  Union  Agency,  au- 
iorizing  the  introduction  of  such  cattle.  The  application 
^  said  permit  shall  state  the  number  of  cattle  to  be  in- 
[^uced,  together  with  a  description  of  the  same,  and 
«11  specify  the  lands  upon  which  said  cattle  are  to  be 
%zed,  and  whether  or  not  said  lands  have  been  selected 
r  allotment.  Cattle  so  introduced  nnd  all  other  live  stock 
fTied  or  controlled  by  non-citizens  of  the  nation  shall  be 
■pt  upon  inclosed  lands,  and  if  any  such  cattle  or  other  live 
Dck  trespass  upon  lands  allotted  to  or  selected  for  allot- 
ent  by  any  citizen  of  said  nation,  the  owner  thereof  shall. 
T  the  first  trespass,  make  reparation  to  the  party  injured 
T  the  true  value  of  the  damages  he  may  have  sustained, 
id  for  every  trespass  thereafter  double  damages  to  be  re- 
ared with  costs,  whether  the  land  upon  which  trespass 
remade  is  inclosed  or  not. 
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Any  person  who  shall  introduce  any  cAtUe  into  th«  Gi 
Nation  in  violation  of  the  proviaiona  of  this  aection  dial 
deemed  guilty  of  a  niiadenieanor  and  puniahed  by  a  fin 
not  less  than  $100,  and  shall  stand  committed  until  t 
fine  and  costs  are  paid,  such  commitment  not  to  exceed 
day  for  every  $2  of  said  fine  and  costs ;  and  every  day 
cattle  are  permitted  to  remain  in  said  nation  without  > 
mit  for  their  introduction  having  been  obtained  shall 
stitute  a  seperate  offense. 

§  674.    Allottee  to  Be  Put  in  Fossesaon.— 19.    S« 

8  of  the  agreement  ratified  by  said  act  of  March  1, 190 
amended  and  as  so  amended  is  re-enacted  to  read  is 
lows: 

"The  Secretary  of  the  Interior  shall,  through  the  Vi 
States  Indian  agent  in  said  Territory,  immediately  after 
ratification  of  this  agreement,  put  each  citizen  who 
made  selection  of  his  allotment  in  unrestricted  posset 
of  his  land  and  remove  therefrom  all  persons  objection 
to  hirii;  and  when  any  citizen  shall  thereafter  make  si 
tioii  of  his  allotment  as  herein  provided  and  receive  p 
ficate  therefor,  he  shall  be  immediately  thereupon  so  pli 
in  possession  of  his  land,  and  during  the  continuance  of 
tribal  government  the  Secretary  of  the  Interior,  thro 
such  Indian  agent,  shall  protect  the  allottee  in  his  riph 
pos.ses.sion  against  any  and  all  persons  claiming  under 
lease,  agreement,  or  conveyance  not  obtained  in  confon 
to  law." 

§  675.  All  Inconsistent  Laws  Repealed. — 20.  ' 
agreement  is  intt'iided  to  modify  and  supplement  the  ag 
inent  ratified  by  .said  act  of  Congress  approved  Marfl 
1901,  and  shall  be  held  lo  repeal  any  provision  in  that  if 
nieiit  or  in  any  prior  agreement,  treaty,  or  law  in  con 
herewith. 

§  676.  Agreement  Binding  When  Ratified. — 21.  ' 
agreement  shall  be  VraAm^t,  u^ou  tKe  United  States  and 
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[Greek  Nation,  and  upon  all  persons  affected  thereby  when 
m  shall  have  been  ratified  by  Congress  and  the  Creek  Na- 
ftional  Council,  and  the  fact  of  such  ratification  shall  have 
fleen  proclaimed  as  hereinafter  provided. 

I  §  677.  Ratification  By  Greek  Goimcil.— 22.  The  prin- 
ipal  chief,  as  soon  as  practicable  after  the  ratification  of 
agreement  by  Congress,  shall  call  an  extra  session  of 
{the  Creek  Nation  council  and  submit  this  agreement,  as  rati- 
by  Congress,  to  such  council  for  its  consideration,  and 
the  agreement  be  ratified  by  the  National  council,  as  pro- 
led  in  the  constitution  of  the  tribe,  the  principal  chief 
ill  transmit  to  the  President  of  the  United  States  a  certi- 
copy  of  the  act  of  the  council  ratifying  the  agreement, 
thereupon  the  President  shall  issue  his  proclamation 
iking  public  announcement  of  such  ratification,  thence- 
Sorward  all  the  provisions  of  this  agreement  shall  have  the 
Soree  and  effect  of  law. 


Approved,  June  30,  1902. 


r 
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AMENDMENTS. 

Chap.  I^.^An  Act  to  ratify  tha  agrMment  betm 
Dawes  OommisBion  and  tlu  Beminole  Nation 
dlau.  Ratified  by  tribe  December  16,  ISi 
proved  July  1,  1898.     (30  Stat  567.) 

I  ST8.  Frramblfl. 

679.  PrtUm  to  AKreement. 

680.  LondB  Qraded. 

681.  ReatrictlosB  UpoD  Alienation. 

682.  AgEicultural  I^aaea. 

683.  Coal.  Mineral.  Coal  Oil.  Natural  Qas. 
681.  Townslte  or  Wewoka. 

686.  Schools. 

686.  ReBerratlonB. 

6ST.  Patents — Homestead — Restriction  B. 

688.  Per  Capita  Payments. 

68S.  Loyal  Seminole  Claim. 

690.  Terms  of  United  States  Court. 

691.  Not  to  Affect  Existing  Treaties  Except  Where  loco 

692.  Jurisdiction  ol  United  States  Courts. 

693.  Curtis  Act  as  to  General  Council  Repealed. 

694.  United  States  to  Purchase  Additional  Lands. 
696.  Treaty  Binding  When  Ratified. 

696.  Seminole  Tribal  Ooverument  Not  to  Continue  Afte 

4.  1906. 

697.  Seminole  Homestead — RestrlctioDs. 

§  fi78.  Preamble. — Wherens  an  agreement  was  n 
Henry  L.  D'aneN,  Tarns  Bixby,  Frank  C.  Armstrong, 
baltl  S.  WitKciinon,  Tlidiiuis  B.  Needles,  the  Comnii: 
the  T'nitod  States  to  the  Five  Civilized  Tribes  and 
L.  Aylcsnorth,  seeretnty,  Juhii  F.  Brown,  Okehan 
Williuni  Cully,  K.  N.  Kinkehce,  Thomas  West,  ' 
Fnetoi',  SeminiAc  C«wn\wMo\\\  K.  5,  Browii,  secret 
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part  of  the  Seminole  Nation  of  Indians  on  December 
enth,  eighteen  hundred  and  ninety-seven,  as  follows: 

579.  Parties  to  Agreement. — This  agreement  by  and 
een  the  Government  of  the  United  States  of  the  first 
entered  into  in  its  behalf  by  the  Commission  to  the 
Civilized  Tribes,  Henry  L.  Dawes,  Tams  Bixby,  Frank 
irmstrong,  Archibald  S.  McKennon,  and  Thomas  B. 
lies,  duly  appointed  and  authorized  thereunto,  and  the 
rnment  of  the  Seminole  Nation  in  Indian  Territory,  of 
lecond  part,  entered  into  on  behalf  of  said  Government 
ts  Commission,  duly  appointed  and  authorized  there - 
,  viz,  John  F.  Brown,  Okchan  Harjo,  William  Cully,  K. 
inkehee,  Thomas  West,  and  Thomas  Factor: 
itnesseth.  That  in  consideration  of  the  mutual  under- 
igs  herein  contained,  it  is  agreed  as  follows : 

680.  Lands  Oraded. — ^All  lands  belonging  to  the  Sem- 
tribe  of  Indians  shall  be  divided  into  three  classes, 
^nated  as  first,  second,  and  third  class;  the  first  class 
i  appraised  at  five  dollars,  the  second  class  at  two  dol- 
and  fifty  cents,  and  the  third  class  at  one  dollar  and 
ity-five  cents  per  acre,  and  the  same  shall  be  divided 
\g  the  members  of  the  tribe  so  that  each  shall  have  an 
I  share  thereof  in  value,  so  far  as  may  be,  the  location 
fertility  of  the  soil  considered ;  giving  to  each  the  right 
leet  his  allotment  so  as  to  include  any  improvements 
on,  owned  by  him  at  the  time ;  and  each  allottee  shall 
the  sole  right  of  occupancy  of  the  land  so  allotted  to 
during  the  existence  of  the  present  tribal  government, 
intil  the  members  of  said  tribe  shall  have  become  citi- 
of  ihfi  United  States.  Such  allotments  shall  be  made 
p  the  direction  and  supervision  of  the  Commission  to 
^ve  Civilized  Tribes  in  connection  with  a  representa- 
ippointed  by  the  tribal  government ;  and  the  chairman 
id  Commission  shall  execute  and  deliver  to  each  allot- 
certificate  describing  therein  the  land  aWoUed  Vo  Vvrev, 


§  684  LANDS  OF  THE  FIVE  CIVILIZED  TRIBBS. 

§  681.  Restrictions  Upon  Alienation. — ^AU  contrae 
sale,  disposition,  or  encumbrance  of  any  jiart  of  any 
ment  made  prior  to  date  of  patent  shall  be  void. 

§  682.  Agricultural  Leases. — ^Any  allottee  may  lea 
allotment  for  any  period  not  exceeding  six  years,  th( 
tract  therefor  to  be  executed  in  triplicate  upon  pi 
blanks  provided  by  the  tribal  government,  and  befoi 
same  shall  become  effective  it  shall  be  approved  b: 
principal  chief  and  a  copy  filed  in  the  ofHce  of  the 
of  the  United  States  court  at  Wewoka. 

§  683.  Goal,  Mineral,  Goal  Oil,  Natural  Ghui.— No 
of  any  coal,  mineral,  coal  oil,  or  natural  gas  within 
Nation  shall  be  valid  unless  made  with  the  tribal  gc 
ment,  by  and  with  the  consent  of  the  allottee  and  app 
by  the  Secretary  of  the  Interior. 

Should  there  be  discovered  on  any  allotment  any 
mineral,  coal  oil,  or  natural  gas,  and  the  same  shou 
operated  so  as  to  produce  royalty,  one-half  of  such  re 
shall  be  paid  to  such  allottee  and  the  remaining  hali 
the  tribal  treasury  until  extinguishment  of  tribal  go 
ment,  and  the  latter  shall  be  used  for  the  purpose  of  € 
izing  the  value  of  allotments;  and  if  the  same  be  ii 
cient  therefor,  any  other  funds  belonging  to  the  tribe, 
extinguishment  of  tri])al  government,  may  be  used  for 
purpose,  so  that  each  allotment  may  be  made  equal  in 
as  aforesaid. 

§  684.  Townsite  of  Wewoka.— The  towiisite  of  We 
shall  be  controlled  and  disposed  of  according  to  the  ] 
sions  of  an  act  of  the  General  Council  of  the  Seminol 
tion,  approved  April  23,  1897,  relative  thereto;  and  c 
tinguishment  of  the  tribal  government,  deeds  of  co 
ance  shall  issue  to  owners  of  lots  as  herein  provide 
allottees:  and  all  lots  remaining  unsold  at  that  time  m 
sold  in  such  manner  as  may  be  prescribed  by  the  Sec; 
of  the  Interior. 
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\  685.  Sehoola. — ^BMve  hundred  thousand  dollars  ($500,- 
IQD)  of  the  funds  belonging  to  the  Seminoles,  now  held  by 
ttt  United  States,  shall  be  set  apart  as  a  permanent  school 
And  for  the  education  of  children  of  the  members  of  said 
*fbe,  and  shall  be  held  by  the  United  States  at  five  per 
■Mnt  interest,  or  invested  so  as  to  produce  such  amount  of 
Ibterest,  which  shall  be,  after  extinguishment  of  tribal  gov- 
pmment,  applied  by  the  Secretary  of  the  Interior  to  the 
wrt  of  Mekasuky  and  Emahaka  Academies  and  the  dis- 
t- schools  of  the  Seminole  people;  and  there  shall  be 
elected  and  excepted  from  allotment  three  hundred  and 
hreoty  acres  of  land  for  each  of  said  academies  and  eighty 
)  each  for  eight  district  schools  in  the  Seminole  coun- 


i  686.  Beserrations. — There  shall  also  be  excepted  from 
■llotment  one-half  acre  for  the  use  and  occupancy  of  each  of 
hrenty-four  churches,  including  those  already  existing  and 
Meh  others  as  may  hereafter  he  established  in  the  Seminole 
Mnntry,  by  and  with  consent  of  the  General  Council  of  the 
Mtion ;  but  should  any  part  of  same,  at  any  time,  cease  to 
If  used  for  church  purposes,  such  part  shall  at  once  revert 
k  the  Seminole  people  and  be  added  to  the  lands  set  apart 
hr  the  use  of  said  district  schools. 

One  acre  in  each  township  shall  be  excepted  from  allot- 
■cnt  and  the  same  may  be  purchased  by  the  United  States 
^n  which  to  establish  schools  for  the  education  of  chil- 
3ren  of  non-citizens  when  deented  expedient. 

$  687.  Patents  —  Homestead  —  Restrictions. — When  the 
tribal  -government  shall  cease  to  exist  the  principal  chief 
tut  elected  by  said  tribe  shall  execute,  under  his  hand  and 
ke  seal  of  the  Nation,  and  deliver  to  each  allottee  a  deed 
Mnveying  to  him  all  the  right,  title,  and  interest  of  the 
ittd  Nation  and  the  members  thereof  in  and  to  the  lands  so 
iDotted  to  him,  and  the  Secretary  of  the  Interior  shall  ap- 
kove  Buch  deed,  and  the  same  .shnll  thereupon  uv^t%.V«  'Ci.'s 
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relinquishment  of  the  right,  title,  and  interest  of  the 
States  in  and  to  the  land  embraced  in  said  corn) 
and  as  a  guarantee  by  the  United  States  of  the  title 
lands  to  the  allottee;  and  the  acceptance  of  such  c 
the  allottee  shall  be  a  relinquishment  of  his  title  to 
terest  in  all  other  lands  belonging  to  the  tribe,  exce 
as  may  have  been  excepted  from  allotment  and  1 
common  for  other  purposes.  Each  allottee  shall  de 
one  tract  of  forty  acres,  which  shall,  by  the  terms 
deed,  be  made  inalienable  and  non-taxable  as  a  hou 
in  perpetuity. 

§  688.  Per  Capita  Payments. — ^All  moneys  belong 
the  Seminoles  remaining  after  equalizing  the  value 
lotments  as  herein  provided  and  reserving  said  sum 
hundred  thousand  dollars  for  school  fund  shall  be  pj 
capita  to  the  members  of  said  tribe  in  three  equal 
ments,  the  first  to  be  made  as  soon  as  convenient  ai 
lotment  and  extinguishment  of  tribal  government,  a 
others  at  one  and  two  years  respectively.  Such  pa; 
shall  be  made  by  a  person  appointed  by  the  Secret 
the  Interior,  who  shall  prescribe  the  amount  of  and  a 
the  bond  to  be  given  by  such  person;  and  strict  a 
shall  be  given  to  the  Secretary  of  the  Interior  for  su 
bursements. 

§  689.  Loyal  Seminole  Claim. — The  loyal  Seminoh 
shall  be  submitted  to  the  United  States  Senate,  whic 
make  final  determination  of  same,  and,  if  sustained 
provide  for  payment  thereof  within  two  years  froi 
hereof. 

§  690.    Terms   of   United    States    Court.  — Then 
hereafter  be  held  at  the  town  of  Wewoka,  the  preser 
tal  of  the  Seminole  Nation,  regular  terms  of  the 
States  court  as  at  other  points  in  the  judicial  disi 
which  the  Seminole  Nation  is  a  part. 

The  United  States  agrees  to  maintain  strict  laws 
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minale  country  against  the  introduction,  sale,  barter,  or 
nng  away  of  intoxicants  of  any  kind  or  quality. 

§  691.  Not  to  AflTect  Existing  Treaties  Except  Where 
Qonsistent. — ^This  agreement  shall  in  no  wise  affect  the 
ovisions  of  existing  treaties  between  the  Seminole  Nation 
d  the  United  States,  except  in  so  far  as  it  is  inconsistent 
erewith. 

§  692.  Jurisdiction  of  United  States  Court.— The  United 
ates  courts  now  existing,  or  that  may  hereafter  be 
eated,  in  Indian  Territory  shall  have  exclusive  jurisdic- 
on  of  all  controversies  growing  out  of  the  title,  owner- 
lip,  occupation,  or  use  of  real  estate  owned  by  the  Sem- 
loles,  and  to  try  all  persons  charged  with  homicide,  em- 
ezdement,  bribery,  and  embracery  hereafter  committed  in 
u  Seminole  country,  without  reference  to  race  or  citizen- 
2ip  of  the  persons  charged  with  such  crime ;  and  any  citi- 
sn  or  officer  of  said  nation  charged  with  any  such  crime,  if 
*^victed,  shall  be  punished  as  if  he  were  a  citizen  or  officer 
the  United  States,  and  th^  courts  of  said  nation  shall  re- 
f*i  all  the  jurisdiction  which  they  now  have,  except  as 
f^in  transferred  to  the  courts  of  the  United  States. 

\  693.    Ourtis  Act  As  to  Oeneral  Council  Repealed. — 

^en  this  agreement  is  ratified  by  the  Seminole  Nation 
i  the  United  States  the  same  shall  serve  to  repeal  all  the 
^visions  of  the  Act  of  Congress  approved  June  seventh, 
liteen  hundred  and  ninety-seven,  in  any  manner  aflfeet- 
:  the  proceedings  of  the  general  council  of  the  Seminole 
tion. 

i  694.  United  States  to  Purchase  Additional  Lands. — It 
^g  known  that  the  Seminole  Reservation  is  insufficient 
^  allotments  for  the  use  of  the  Seminole  people,  upon 
Seh  they,  as  citizens,  holding  in  severalty,  may  reason- 
iy  and  adequately  maintain  their  families,  the  United 
fttes  will  make  effort  to  purchase  from  the  Creek  Nation, 
one  dollar  and  twenty-five  cents  per  acre,  two  VvwtvAt^^ 
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thousand  acres  of  land,  immediately  adjoining  the  easten 
boundary  of  the  Seminole  Reservation  and  lying  between 
the  North  Fork  and  South  Pork  of  the  Canadian  River,  in 
trust  for  and  to  be  conveyed  by  proper  patent  by  the  United 
States  to  the  Seminole  Indians,  upon  said  sum  of  one  dol- 
lar and  twenty-five  cents  per  acre  being  reimbursed  to  the 
United  States  by  said  Seminole  Indians ;  the  same  to  be  al- 
lotted as  herein  provided  for  lands  now  owned  by  the  Sem- 
inoles. 

§  695.  Treaty  Binding  When  Ratified.— This  agreement 
shall  be  binding  on  the  United  States  when  ratified  by  Con- 
gress and  on  the  Seminole  people  when  ratified  by  the  gen- 
eral  council  of  the  Seminole  Nation. 

In  witness  whereof  the  said  Commissioners  have  here- 
unto affixed  their  names  at  Muskogee,  Indian  Territory,  this 
sixteenth  day  of  December,  A.  D.  1897. 

Henry  L.  Dawes,  Archibald  S.  McKennon, 

Tarns  Bixby,  Thomas  B.  Needles, 

Prank  C.  Armstrong, 

("ommission  to  the  Five  Civilized  Tribes. 

Allison  L.  Aylesworth, 

Secretary. 
John  P.  Brown,  K.  N.  Kinkehee, 

Okchan  Ilarjo,  Thomas  West, 

William  ('ully,  Thomas  Factor, 

Seminole  Commission. 
A.  J.  Brown, 

Secretary. 

Therefore, 

ho  it  eiificted  l)y  the  Senate  and  House  of  Representativet 
of  tlie  rnited  States  of  America  in  Congress  assembled, 
Tliat  the  same  he,  and  is  hereby,  ratified  and  confirmed, 
and  all  laws  and  parts  of  laws  inconsistent  therewith  an 
hereby  repealed. 

A])proved  July  1, 1898. 
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ACT  MAECH  3,  1903, 

LCt  making  appropriations  for  the  cnrrent  and  contin- 
gent expenses  of  the  Indian  Department  and  for  ful- 
filling treaty  stipulations  with  varions  Indian  tribes 
for  the  fiscal  year  ending  June  thirtieth,  nineteen 
hundred  and  four,  and  for  other  purposes.  (32 
Stat.  L.  982.) 

596.  Seminole  Tribal  Gtovemment  Not  to  Continue 
r  March  4,  1906.— (Sec.  8.)  That  the  tribal  govem- 
:  of  the  Seminole  Nation  shall  not  continue  longer  than 
»h  fourth,  nineteen  hundred  and  six:  Provided,  That 
Secretary  of  the  Interior  shall  at  the  proper  time  fur- 
the  principal  chief  with  blank  deeds  necessary  for  all 
eyances  mentioned  in  the  agreement  with  the  Seminole 
on  contained  in  the  Act  of  July  first,  eighteen  hundred 
ninety-eight  (Thirtieth  Statutes,  page  five  hundred  and 
-seven),  and  said  principal  chief  shall  execute  and  de- 
said  deeds  to  the  Indian  allottees  as  required  by  said 
and  the  deeds  for  allotment,  when  duly  executed  and 
oved,  shall  be  recorded  in  the  ofHce  of  the  Dawes  Com- 
on  prior  to  delivery  and  without  expense  to  the  allot- 
mtil  further  legislation  by  Congress,  and  such  records 
have  like  effect  as  other  public  records. 

397.  Seminole  Homestead  —  Restrictions.  —  Provided, 
ler,  That  the  homestead  referred  to  in  said  act  shall  be 
enable  during  the  lifetime  of  the  allottee,  not  exceed- 
wenty-one  years  from  the  date  of  the  deed  for  the  al- 
;nt.  A  separate  deed  shall  be  issued  for  said  home- 
!,  and  during  the  time  the  same  is  held  by  the  allottee 
all  not  be  liable  for  any  debt  contracted  by  the  owner 
of. 
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CHAPTER    XLVIII. 

SEMINOLE  SUPPLEMENTAL  AGREEMENT. 

Chap.  610.~-Aii  Act  to  ratify  an  agreement  between  1 
Oommission  to  the  Five  Civilixed  Tribes  and  1 
Seminole  tribe  of  Indians.  Concluded  October 
1899 ;  approved  June  2,  1900.     {31  Stat.  250.) 

{  698.    Preamble. 
69S.    Final  Rolla. 

700.  Death  Before  Selectioo. 

701.  Effective  When  RatiDed. 

§  698.  Preamble. — Whereas  an  agreement  was  made  1 
Henry  L.  Dawes,  Tarns  Bixby,  Archibald  S.  McKennon,  u 
Thomas  B.  Needles,  the  commission  of  the  United  States  i 
the  Five  Civilized  Tribes,  and  John  P.  Brown  and  K.  ' 
Kinkchee,  commissioners  on  the  part  of  the  Seminole  Irit 
of  Indians,  on  the  seventh  day  of  October,  eighteen  h« 
dred  and  ninety -nine,  as  follows: 

"This  agreement  by  and  between  the  Government  of* 
United  States  of  the  first  part,  entered  into  in  its  behalfli! 
the  Commission  to  the  Five  Civilized  Tribes,  Henri'  I 
Dawes,  Tarns  Bixby,  Archibald  S.  McKennon,  and  Tbona 
B.  Needles,  duly  appointed  and  authorized  thereunto, » 
the  Seminole  tribe  of  Indians,  in  Indian  Territorj',  of  A 
second  part,  entered  into  in  behalf  of  said  tribe  by  John! 
Brown  and  K.  \.  Kinhehee,  commissioners  duly  appoinW 
and  authorized  thereunto,  witnesseth: 

§  699.  Final  Rolls. — ^"First,  That  the  Commission  tutt 
Five  Civilized  Tribes,  in  making  the  rolls  of  Seminole  (if 
zens,  pursuant  to  the  Act  of  Congress  approved  June  t« 
ty-eifihth,  eighteen  hundred  and  ninety-eight,  shall  plaee' 
said  rolls  the  names  of  all  children  born  to  Seminole  « 
zens  up  to  and  including  the  thirty-first  day  of  Decemh 
eighteen  hundred  and  ninety-nine,  and  the  names  of 
Seminole  citizens  tWtv  \\\\u%-,  aivi  'Or^  x(iV\a  rq  made,  wi 
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oved  by  the  Secretary  of  the  Interior,  as  provided  by 
Act  of  Congress,  shall  constitute  the  final  rolls  of  Sem- 
citizens,  upon  which  the  allotment  of  lands  and  dis- 
ition  of  money  and  other  property  belonging  to  the 
inole  Indians  shall  be  made,  and  to  no  other  persons. 

700.  Death  Before  Selection. — ^"Second.  If  any  mem- 
of  the  Seminole  tribe  of  Indians  shall  die  after  the 
y-first  day  of  December,  eighteen  hundred  and  ninety- 
,  the  lands,  money,  and  other  property  to  which  he 
Id  be  entitled  if  living,  shall  descend  to  his  heirs  who 
Seminole  citizens,  according  to  the  laws  of  descent  and 
ibution  of  the  State  of  Arkansas,  and  be  allotted  and 
ibuted  to  them  accordingly:  Provided,  That  in  all 
J  where  such  property  would  descend  to  the  parents 
T  said  laws  the  same  shall  first  go  to  the  mother  in- 
1  of  the  father,  and  then  to  the  brothers  and  sisters, 
their  heirs,  instead  of  the  father. 

701.  Effective  When  Ratified.— '*  Third.     This  agree- 
to  be  ratified  by  the  general  council  of  the  Seminole 

jn  and  by  the  Congress  of  the  United  States, 
n  witness  whereof  tjie  said   commissioners  hereunto 
their  names,  at  Muskogee,  Indian  Territory,  this  sev- 
day  of  October,  eighteen  hundred  and  ninety-nine. 

nry  L.  Dawes,  ''Archibald  S.  McKennon, 

ns  Bixby,  ''Thomas  B.  Needles, 

"Commission  to  the  Five  Civilized  Tribes. 

in  F.  Brown,  "K.  N.  Kinkehee, 

"Seminole  Commissioners.*' 
erefore, 

it  enacted  by  the  Senate  and  House  of  Representa- 
of  the  United  States  of  America  in  Congress  asseni- 
That  the  same  be,  and  is  hereby,  ratified  and  con- 
i,  and  all  laws  and  parts  of  laws  inconsistent  there- 
are  hereby  repealed. 

proved,  June  2,  1900. 

\%1 


. CHAPTER    XLIX. 

mSCELLANEOUS    LEGISLATION    SUBSEQUENT  T( 
CURTIS  ACT  AND  PRIOR  TO  ACT  HAY  27,  1908. 

ACT  MAY  31, 1900. 

§  702.    Membership  of  Commission  to  Five  Civilized  Tribes  R< 
duced  to  Four. 

703.  Commission  Not  to  Receive  Applications  of  Those  Not  Ei 

rolled. 

704.  MiflsiBsippi   Choctaws   May   Make  Proof  of   Settlement  a 

Any  Time  Prior  to  Approval  of  Final  Rolls. 

705.  Townsites. 

706.  Towneite  Commission. 

707.  Secretary  May  Segregate  Townsite. 

ACT  MARCH  3,  1901. 

708.  Vacancy  in  Townsite  Commission  Filled  by  Secretary. 

709.  Rolls  When  Approved  by  Secretary  Final. 

710.  Secretary  Authorized  to  Fix  Time  for  Closing  Rolls. 

711.  Acts  of  Creeks  or  Cherokees  Not  Valid  Until  Approved  by 

President. 

712.  Easement  for  Telegraph  and  Telephone  L*ines. 

713.  Telegraph  and  Telephone  Lines,  Taxation. 

714.  Regulations  by  Towns. 

715.  Condemnation  of  Allotted  Lands  for  Public  Purposes. 

ACT  MARCH  3,  1901. 

716.  Members  of  PMve  Civilized  Tribes  Made  United  States  Cit 

izens. 

A(T  MAY  27,  1902. 

717.  Enrollment   of   Certain   Creek   Children — Death   Before  S 

lection. 

718.  Original  Creek  Agreement  Putting  jn  Force  Creek  Law  < 

Descent   Repealed. 

719.  Townsites — Townsite   Commissions. 

488 


MISCELLANEOUS,  PRIOR  TO  ACT  MAY  27,  1908.         §  702 

ACT  MAY  27,  1902. 

a.  Fixing  EQ^ive  Date  of  Act  May  27,  1902. 

ACT  FEBRUARY  19,  1903. 

.  Chapter  27,  Mansfield's  Digest  Put  in  Force. 

.  Clerks  of  United  States  Courts  Ex  Officio  Recorders. 

;.  Instruments  Recorded — ^Flled. 

;.  Prior  Recording  Validated. 

I.  Substitution  of  Words  to  Make  Act  Applicable. 

».  Officers  Authorized  to  Take  Acknowledgments. 

;.  Recording  Districts  Established. 

^  Private  Parties  Authorized  to  Plat  Townsites. 

ACT  APRIL  21,  1904. 

I    Secretary  Authorized  to  Sell  Residue  of  Creek  Lands. 

I.    Removal  of  Restrictions  of  Members  Not  of  Indian  Blood — 

Removal  by  Secretary. 
I.    Sale  of  Segregated  Lands  of  Choctaws  and  Chickasaws. 
Surface  of  Leased  Coal  and  Asphalt  Land. 

ACT  APRIL  28,  1904. 

I.    Full   Probate   Jurisdiction    Conferred    on     United    States 
Courts. 

ACT  MARCH  3,  1905. 

:.    Lease  by  Guardian,  Executor  or   administrator  Void   Un- 
less Approved  by  Court. 
.    Sale  of  Lots  in  Wewoka  Confirmed. 

Enrollment  of  New-born  Choctaw  and  Chickasaw  Children 
Authorized. 
;.    Enrollment  of  New-born  Creek  Children  Authorized. 
Enrollment  of  Ne.w-bom  Seminole  Children  Authorized. 

ACT  MARCH  2,  1906. 
Elxtending  Tribal  Governments. 

ACT  JUNE  21,  1906. 

.    Authorizing  the  Printing  of  the  Rolls. 

'.    Enrollment  of  Full-«blood  Mississippi  Choctawa. 

4»a 
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ACT  MARCH  1,  1907. 


741.  Filing  of  Lease,  Constructive  Notice. 

742.  Tribal  Courts  of  Choctaws  and  Chickasaws  Abolished. 


ACT  MAY  31,  1900. 

Chap  598. — ^An  Act  making  appropriations  for  tha  emnd 
and  contingent  expenses  of  the  Indian  Depaitanl 
and  for  fulfilling  treaty  stipulations  with  nita^ 
Indian  tribes  for  the  fiscal  year  ending  June  ttid 
tieth,  nineteen  hundred  and  one,  and  for  other  ffl 
poses.     (31  Stat.  221.) 

For  salaries  of  four  commissioners^  appointed  under 
of  Congress  approved  March  third,  eighteen  hundred 
ninety-three,  and  March  second,  eighteen  hundred  and 
ty-five,  to  negotiate  with  the  Five  Civilized  Tribes  in 
Indian  Territory,  twenty  thousand  dollars: 

§  702.    Membership   of   Commission   to   Five  Oi^ 
Tribes  Reduced  to  Four. — ^Provided,  That  the  number 
said  commissioners  is  hereby  fixed  at  four.     For  ex] 
of   commissioners    and    necessary    expenses    of   employ 
and  three  dollars  per  diem  for  expenses  of  a  clerk  del 
as  special  disbursing  agent  by  Interior  Department, 
on  duty  with  the  Commission,  shall  be  paid  therefrom; 
clerical  help,  including  secretary  of  the  Commission  anii 
terpreters,  hxQ  hundred  thousand  dollars,  to  be  imm< 
available;    for    contingent    expenses    of    the    Commis 
four  thousand  dollars;  in  all,  five  hundred  and  twenty^ 
thousand  dollars:    Provided  further,  That  this  appro| 
tion  may  be  used  by  said  Commission  in  the  proseeutiiA^ 
all  work  to  be  done  by  or  under  its  direction  as  requirrfl 
statute. 


§  703.    Commission  Not  to  Receive  Applications  of  1 
Not  Enrolled. — ^T\\a\  ^a\^  0_,Q\iv\ms8ion  shall  continue  t*t 

490 


MISCELLANEOUS,  PRIOR  TO  ACT  MAY  27,  1906.         §  705 

•cise  all  authority  heretofore  conferred  on  it  by  law.  But 
shall  not  receive,  consider,  or  make  any  record  of  any 
^plication  of  any  person  for  enrollment  as  a  member  of 
ly  tribe  in  Itidian  Territory  who  has  not  been  a  recognized 
tizen  thereof,  and  duly  and  lawfully  enrolled  or  admitted 
3  such,  and  its  refusal  of  such  applications  shall  be  final 
"hen  approved  by  the  Secretary  of  the  Iiiterior. 

§  704.    Mississippi  Choctaws  May  Make  Proof  of  Settle- 
MDt  at  Any  Time  Prior  to  Approval  of  Final  Bolls.— Pro- 

Hedy  That  any  Mississippi  Choctaw  duly  identified  as  such 
3r  the  United  States  Commission  to  the  Five  Civilized 
*ribes  shall  have  the  right,  at  any  time  prior  to  the  ap- 
•oval  of  the  final  rolls  of  the  Choctaws  and  Chickasaws  by 
fcc  Secretary  of  the  Interior,  to  make  settlement  within 
fcc  Choctaw-Chickasaw  country,  and  on  proof  of  the  fact  of 
^a  fide  settlement  may  be  enrolled  by  the  said  United 
"bites  Commission  and  by  the  Secretary  of  the  Interior  as 
ioctaws  entitled  to  allotment:  Provided  farther,  That 
*  contracts  or  agreements  looking  to  the  sale  or  incum- 
^nee  in  any  way  of  the  lands  to  be  allotted  to  said  Mis- 
'^ippi  Choctaws  shall  be  null  and  void. 
^o  pay  all  expenses  incident  to  the  survey,  platting,  and 
t^ntiisement  of  town  sites  in  the  Choctaw,  Chickasaw, 
^^ek,  and  Cherokee  nations,  Indian  Territory,  as  required 
sections  fifteen  and  twenty-nine  of  an  act  entitled  '*An 
^  for  the  protection  of  the  people  of  the  Indian  Territory, 
i3  for  other  purposes,"  approved  June  twenty-eighth, 
Bliteen  hundred  and  ninety-eight,  for  the  balance  of  the 
ferent  year  and  for  the  year  ending  June  thirtieth,  nine- 
ta  hundred  and  one,  the  same  to  be  immediately  avail- 
le,  sixty-seven  thousand  dollars,  or  so  much  as  may  be 
vessary. 

^  705.  Townsites.— Provided,  That  the  Secretary  of  the 
Ibrior  is  hereby  authorized,  under  rules  and  regulations 
fhe  prescribed  by  him,  to  survey,  lay  out,  aivd  \\?l\.  \xn\.^ 
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town  lots,  streets,  alleys,  and  parka,  the  sites  of  Bueh 
and  villages  in  the  Choctaw,  Chickasaw,  Creek  and  ' 
kee  nations,  as  ma;  at  that  time  have  a  population  < 
hundred  or  more,  in  such  manner  as  will  best  subeer 
then  present  needs  and  the  reasonable  prospective  { 
of  such  towns. 

The  work  of 'surveying,  laying  out,  and  plattinf 
town  sites  shall  be  done  by  competent  surveyors,  wht 
prepare  five  copies  of  the  plat  of  each  town  site  which 
the  survey  is  approved  by  the  Secretary  of  the  In 
shall  be  filed  as  follows :  One  in  the  office  of  the  Ct 
sioner  of  Indian  Affairs,  one  with  the  principal  chief 
nation,  one  with  the  clerk  of  the  court  within  the  ten 
jurisdiction  of  which  the  town  is  located,  one  with  thf 
mission  to  the  Five  Civilized  Tribes,  and  one  with  tin 
authorities,  if  there  he  such. 

Where  in  his  judgment  the  best  interests  of  the 
service  require,  the  Secretary  of  the  Interior  may 
the  surveying,  laying  out,  and  platting  of  town  sites 
of  said  nations  by  contract. 

Hereafter  the  work  of  the  respective  town-site  pi 
sions  provided  for  in  the  agreement  with  the  Ohoota 
Chickasaw  tribes  ratified  in  section  twenty-nine  of  t 
of  June  twenty-eighth,  eighteen  hundred  and  ninetj 
entitled  "An  Act  for  the  protection  of  the  people 
Indian  Territory,  and  for  other  purposes,"  shall  begi 
any  town  site  immediately  upon  the  approval  of  the 
by  the  Secretary  of  the  Interior  and  not  before. 

§  706.  Townsite  Conuniasion. — The  Secretary  of 
terior  may  in  his  discretion  appoint  a  town-site  com 
consisting  of  three  members,  for  each  of  the  Cre 
Cherokee  nations,  at  least  one  of  whom  shall  be  a  eil 
the  triho  and  shall  he  appointed  upon  the  noniinatioi 
principal  chief  of  the  tribe. 

Each  commission,  under  the  supervision  of  the  S« 
of  the  Interior,  aV\a\V  awtw^ft  ktA  ^Vl  for  the  benefi 
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e  the  town  lots  in  the  nation  for  which  it  is  appointed, 
ng  in  conformity  with  the  provisions  of  any  then  exist- 
Aci  of  Congress  or  agreement  with  the  tribe  approved 
Congress. 

"he  agreement  of  any  two  members  of  the  commission 
to  the  true  value  of  any  lot  shall  constitute  a  determina- 
n  thereof,  subject  to  the  approval  of  the  Secretary  of  the 
«rior,  and  if  no  two  members  are  able  to  agree  the  mat- 
shall  be  determined  by  such  Secretary. 

(Fhere  in  his  judgment  the  public  interests  will  be  there- 
subserved,  the  Secretary  of  the  Interior  may  appoint  in 
Choctaw,  Chickasaw,  Creek,  or  Cherokee  Nation  a  sep- 
te  town-site  commission  for  any  town,  in  which  event  as 
hat  town  such  local  commission  may  exercise  the  same 
iority  and  perform  the  same  duties  which  would  other- 
i  devolve  upon  the  commission  for  that  Nation. 

very  such  local  commission  shall  be  appointed  in  the 
iner  provided  in  the  Act  approved  June  twenty-eighth, 
iteen  hundred  and  ninety-eight,  entitled  **Aii  Act  for 
protection  of  the  people  of  the  Indian  Territory." 

he  Secretary  of  the  Interior,  where  in  his  judgment  the 
lie  interests  Avill  be  thereby  subserved,  may  permit  the 
lorities  of  any  town  in  any  of  said  nations,  at  the  ex- 
se  of  the  town,  to  survey,  lay  out,  and  plat  the  site 
•eof,  subject  to  his  supervision  and  approval,  as  in  other 
ances. 

s  soon  as  the  plat  of  any  town  site  is  approved,  the 
[)er  commission  shall,  with  all  reasonable  dispatch  and 
lin  a  limited  time,  to  be  prescribed  by  the  Secretary  of 
Interior,  proceed  to  make  the  appraisement  of  the  lots 
improvements,  if  any,  thereon,  and  after  the  approval 
reof  by  the  Secretary  of  the  Interior,  shall,  under  the 
ervision  of  such  Secretary,  proceed  to  the  disposition 
.  sale  of  the  lots  in  conformity  with  any  then  existing 
i  of  Congress  or  agreement  with  the  tribe  approved  by 
igress, 
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and  if  the  proper  eoinniissiou  shall  not  complete 
praisemeDt  and  sale  within  the  time  limited  by  the 
tary  of  the  Interior,  they  shall  receive  no  pay  for  sucji 
tional  time  as  may  be  taken  by  them,  unless  the 
of  the  Interior  for  good  cause  shown  shall  expressly 
otherwise. 

The  Secretary  of  the  Interior  may,  for  good  caiue, 
move  any  member  of  any  townsite  commission,  tribal 
local,  in  any  of  said  nations,  and  may  fitl  the  vacancy  tliai 
by  made  or  any  vacancy  otherwise  occurring  in  like 
ner  as  the  place  was  originally  filled. 

It  shall  not  be  required  that  the  townsite  limits  ed^ 
lished  in  the  course  of  the  platting-  and  disposing  of " 
lots  and  the  corporate  limits  of  the  town,  if  incorpoi 
shall  be  identii?al  or  coextensive,  but  such  townsite  1 
and  corporate  limits  shall  be  so  established  as  to  In 
subserve  the  then  present  needs  and  the  reasonable  pn» 
peetive  growth  of  the  town,  as  the  same  shall  appear  al  ti 
times  when  such  limits  are  respectively  established; 

Provided  further.  That  the  exterior  limits  of  all  U* 
sites  shall  be  dtsiKunled  and  fixed  at  the  earliest  practid 
ble  time  under  rules  and  regulations  prescribed  by  iheSa 
retary  of  the  Interior. 

§  707.  Secretary  May  Segregate  Town  Sites. — Upon 
reeommendatinn  of  the  Commission  to  the  Five  Civili 
Tribes  the  Secretary  of  the  Interior  is  hereby  author 
at  any  time  before  allotment  to  set  aside  and  reserve  t 
allotment  any  lands  in  the  Choctaw,  Chickasaw,  Creek. 
Cherokee  nations,  not  exceeding  one  hundred  and 
acres  in  any  one  tract,  at  such  stations  aa  are  or  shall 
estiihlishcd  in  confoniiity  with  law  on  the  line  of  auj 
road  which  shall  be  constructed  or  be  in  process  of  t 
struetion  in  or  through  either  of  said  nations  prior  to 
allotment  of  the  lands  therein,  and  this  irrespective  o(  I 
population  of  such  town  site  at  the  time. 
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uch  town  sites  shall  be  surveyed,  laid  out,  and  platted, 

the  lands  therein  disposed  of  for  the  benefit  of  the 

e  in  the  manner  herein  prescribed  for  other  town  sites : 

rovided  further,  That  whenever  any  tract  of  land  shall 
Bt  aside  as  herein  provided  which  is  occupied  by  a  mem- 
of  the  tribe,  such  occupant  shall  be  fully  compensated 
kis  improvements  thereon,  under  such  rules  and  regu- 
ns  as  may  be  prescribed  by  the  Secretary  of  the  Inte- 

>thing  herein  contained  shall  have  the  effect  of  avoid- 
iny  work  heretofore  done  in  pursuance  of  the  said  act 
une  twenty-eighth,  eighteen  hundred  and  ninety-eight, 
le  way  of  surveying,  laying  out,  or  platting  of  town 
,  appraising  or  disposing  of  town  lots  in  any  of  said 
)ns,  but  the  same,  if  not  heretofore  carried  to  a  state 
ompletion,  may  be  completed  according  to  the  provi- 
I  hereof. 

ACT  MARCH  3,  1901. 

h  832. — ^An  Act  makmg  appropriations  for  the  current 
and  contingent  expenses  of  the  Indian  Department 
and  for  fulfilling  treaty  stipulations  with  various 
Indian  Tribes  for  the  fliscal  year  ending  June  thir- 
tieth,  nineteen  hundred  and  two,  and  for  other  pur- 
poses.   (31  Stat.  1058.) 

pay  all  expenses  incident  to  the  survey,  platting,  and 
aisement  of  town  sites  in  the  Choctaw,  Chickasaw, 
k,  and  Cherokee  nations,  Indian  Territory,  as  required 
setions  fifteen  and  twenty -nine  of  an  act  entitled  *'An 
for  the  protection  of  the  people  of  the  Indian  Terri- 
,  and  for  other  purposes,"  approved  June  twenty-eighth, 
teen  hundred  and  ninety-eight,  and  all  acts  mandatory 
Bof  or  supplementary  thereto,  one  hundred  and  fifty 
^nd  dollars :  Provided, 

708.  Vacancy  in  Town-site  Commission  Filled  by  Sec- 
ly. — That  hereafter  the  Secretary  of  the  Interior  \\\m> 
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whenever  the  chief  executive  of  the  Choctaw  or  Ch 
Nation  fails  or  refuses  to  appoint  a  town-site  codue 
for  anj'  town,  or  to  fill  any  vacancy  caused  by  the 
or  refusal  of  the  town-site  commiBsioner  appointed 
chief  executive  of  the  Choctaw  or  Chickasaw  Na 
qualify  or  act,  in  his  discretion,  appoint  a  commiBsi 
fill  the  vacancy  thus  created, 

§  709.  Soils,  When  Approved  by  Secretary,  Hu 
rolls  made  by  the  Commission  to  the  Five  Civilized 
when  approved  by  the  Secretary  of  the  Interior,  i 
final,  and  the  persons  whose  names  are  found  there< 
alone  constitute  the  several  tribes  which  they  repn 

§  710.  Secretary  Aatborized  to  Fix  Time  for 
Rolls. — And  the  Secretary  of  the  Interior  is  author! 
directed  to  fix  a  time  by  agreement  with  said  t 
either  of  them  for  closing  said  rolls,  but  upon  failui 
fusal  of  said  tribes  or  any  of  them  to  agree  there 
the  Secretary  of  the  Interior  shall  fix  a  time  for 
said  rolls,  after  which  no  name  shall  be  added  th€ 

§  711.  Acts  of  Creeks  or  Cberokees  Not  Vali 
Approval  by  President. — That  no  act,  ordinance,  oi 
tion  of  the  Creek  or  Cherokee  tribes,  except  resolul 
adjournment,  shall  be  of  any  validity  until  appr 
the  i'resideiit  of  the  United  Stales. 

Wlicri  snob  acts,  ordinances,  or  resolutions  passei 
council  of  either  of  said  tribes  shall  be  approved 
principal  ehief  thereof,  then  it  shall  be  the  duty  oi 
tioniil  secretary  of  said  tribe  to  forward  them  to  tl 
dent  of  the  I'nited  States,  duly  certified  and  seal 
shall,  within  thlr-ty  days  after  their  reception,  api 
disapprove  the  same. 

Said  acts,  ordinanees,  or  resolutions,  when  so  a] 
.siiaiJ  be  puhVishetV  m  tt\  Vtast  two  newspapers  havinj 
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eirculation  in  the  tribe  to  be  affected  thereby,  and  when 
ipproved  shall   be  returned  to  the  tribe  enacting  the 


§  712.  Easement  for  Telegraph  or  Telephone  Lines.— 

jf<8ec.  3.)  That  the  Secretary  of  the  Interior  is  hereby  au- 
>rized  and  empowered  to  grant  a  right  of  way,  in  the 
iture  of  an  easement,  for  the  construction,  operation,  and 
itenance  of  telephone  and  telegraph  lines  and  offices  for 
iral  telephone  and  telegraph  business  through  an  Indian 
nation,  through  any  lands  held  by  an  Indian  tribe  or 
ion  in  the  Indian  Territory,  through  any  lands  reserved 
an  Indian  agency  or  Indian  school,  or  for  other  purpose 
connection  with  the  Indian  service,  or  through  any  lands 
ih  have  been  allotted  in  severalty  to  any  individual  In- 
under  any  law  or  treaty,  but  which  have  not  been  con- 
•^ed  to  the  allottee  with  full  power  of  alienation,  upon 
^  terms  and  conditions  herein  expressed. 
I  ^0  such  lines  shall  be  constructed  across  Indian  lands, 
labove  mentioned,  until  authority  therefor  has  first  been 
■tained  from  the  Secretary  of  the.  Interior,  and  the  maps 
'definite  location  of  the  lines  shall  be  subject  to  his  ai>- 
^val. 

The  compensation  to  be  paid  the  tribes  in  their  tribal 
pacify  and  the  individual  allottees  for  such  right  of  way 
^ugh  their  lands  shall  be  determined  in  such  manner  as 
i  Secretary  of  the  Interior  may  direct,  and  shall  be  sub- 
t  to  his  final  approval ; 

)  713.     Telegraph    and    Telephone    Lines — Taxation. — 

d  where  such  lines  are  not  subject  to  State  or  Territorial 
ation  the  company  or  owner  of  the  line  shall  pay  to  the 
retarj'  of  the  Interior,  for  the  use  and  benefit  of  the  In- 
18,  such  annual  tax  as  he  may  designate,  not  exceeding 
dollars  for  each  ten  miles  of  line  so  constructed  and 
ntained ; 
id    all    such  lines  shall  be  constructed  and  vwamY^wv^^ 
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under  such  rules  and  regulation  as  said  Secretary  may  pI^ 
scribe. 

But  nothing  herein  contained  shall  be  so  construed  ai  to 
exempt  the  owners  of  such  lines  -from  the  payment  of  any 
tax  that  may  be  lawfully  assessed  against  them  by  either 
State,  Territorial,  or  municipal  authority; 

and  Congress  hereby  expressly  reserves  the  right  to  reg- 
ulate the  tolls  or  charges  for  the  transmission  of  messages 
over  any  lines  constructed  under  the  provisions  of  thk 
Act: 

§  714.    Regulation  By  Towns. — ^Provided,  That  ineoi 
ated  cities  and  towns  into  or  through  which  such  telepl 
or  telegraphic   lines   may   be   constructed   shall  have 
power  to  regulate  the  manner  of  construction  therein, 
nothing  herein  contained  shall  be  so  construed  as  to  d« 
the  right  of  municipal  taxation  in  such  towns  and  citiei 

§  715.    Condemnation  of  Allotted  Lands  for  Public 
poses. — That  lands  allotted  in  severalty  to  Indians  may 
eondonined  for  any  public  purpose  under  the  laws  of 
State  or  Territory  where  located  in  the  same  manner 
land   owned   in   fee   may   be   condemned,   and   the  moi 
awarded  as  damages  shall  ])e  paid  to  the  allottee. 

ACT  MARCH  3rd,  1901. 

An  Act  to  amend  section  six,  chapter  one  hundred  and 
teen.   United  States  Statutes  at  Larg«  ni 
twenty-four.     (:n  Stat.  L.  1447.) 

§  716.  Members  of  Five  Civilized  Tribes  Made  Ui 
States  Citizens. — That  section  six  of  Chapter  one  hi 
and  nineteen  of  the  United  States  Statutes  at  Large,  ni 
bored  twenty-four,  page  three  hundred  and  ninety,  is  h( 
])y  amended  as  follows,  to-wit:  after  the  words  **ciTili 
life*'  in  line  thirteen  of  said  section  six  insert  the  w( 
*'a]ul  every  Indian  in  Indian  Territory." 

ApiH'oved,  Mi\ve\\  '^,  \Wi\. 
408        0t' 
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ACT  MAY  27,  1902. 

ap.  888. — ^An  Act  wiJ^king  appropriations  for  the  current 
and  contingent  expenses  of  the  Indian  Department 
and  for  f nlfilling  treaty  stipulations  with  various  In- 
dian tribes  for  the  fiscal  year  ending  June  thirtieth, 
nineteen  hundred  and  three,  and  for  other  purposes. 
(32  Stat.  245.) 

§  717.  Enrollment  of  Certain  Creek  Children — Death 
Bfore  Selection. — ^Por  salaries  of  four  commissioners,  ap- 
•inted  under  Acts  of  Congress,  approved  March  third, 
Bliteen  hundred  and  ninety-three,  and  March  second, 
fhteen  hundred  and  ninety-five,  to  negotiate  with  the 
^e  Civilized  Tribes  in  the  Indian  Territory,  twenty  thou- 
i^  dollars:  Provided,  That  said  commission  shall  exer- 
-  all  the  powers  heretofore  conferred  upon  it  by  Con- 
^:  Provided  further,  That  all  children  born  to  duly 
oiled  and  recognized  citizens  of  the  Creek  Nation  up  to 
.  including  the  twenty-fifth  day  of  May,  nineteen  hun- 
3  and  one,  and  then  living,  shall  be  added  to  the  rolls 
citizenship  of  said  nation  made  under  the  provisions  of 
^ct  entitled  "An  Act  to  ratify  and  confirm  an  agree- 
tt  with  the  Muscogee  or  Creek  tribe  of  Indians  and  for 
er  purposes,"  approved  March  iirst,  nineteen  hundred 
.  one,  and  if  any  such  child  has  died  since  the  twenty- 
b  day  of  May,  nineteen  hundred  and  one,  or  may  here- 
Sr  die,  before  receiving  his  allotment  of  land  and  dis- 
fcutive  share  of  the  funds  of  the  tribe,  the  lands  and 
Oeys  to  which  -he  would  be  entitled  if  living  shall  de- 
ttd  to  his  heirs  and  be  allotted  and  distributed  to  them 
takingly. 


18.    Original  Agreement  Putting  in  Force  Creek  Law 

tcent  Repealed. — ^And  provided  further,  That  the  Act 

^^ed  "An  Act  to  ratify  and  confirm  an  agreement  with 

ilfuscogee  or  Creek  tribe  of  Indians,  and  for  oIVv^t  '^xxx- 
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poses,"  approved  March  first,  nineteen  hundred  and  oi 
so  far  as  it  provides  for  descent  and  distribution  accoi 
to  the  laws  of  the  Creek  \ation,  is  hereby  repealed  an< 
descent  and  distribution  of  lands  and  moneys  providei 
in  said  act  shall  be  in  accordance  with  the  provisioi 
chapter  forty-nine  of  Mansfield's  Digest  of  the  Statuti 
Arkansas  in  force  in  Indian  Territory- 

§  719.  Town  Bites — ^Town-site  OommisBioni. — To  pa; 
expenses  incident  t<?  the  survey,  platting,  and  appraisei 
of  town  sites  in  the  Choctaw,  Chickasaw,  Creek,  and  C 
okee  nations,  Indian  Territory,  as  required  by  section) 
teen  and  twenty-nine  of  an  Act  entitled  "An  Act  for 
protection  of  the  people  of  the  Indian  Territory,  and 
other  purposes,"  approved  June  twenty-eighth,  eighl 
hundred  and  ninety-eight,  and  all  Acts  amendatory  the 
or  supplemental  thereto,  fifty  thousand  dollars:  PrOTii 
That  heieafter  the  Secretary  of  the  Interior  may,  t1 
ever  the  chief  executive  of  the  Choctaw  or  Chickasaw 
tions  fails  or  refuses  to  appoint  a  town-site  commissli 
for  any  toivn,  or  to  fill  any  vacancy  caused  by  the  iwg 
or  refusal  of  the  town-site  commissioner,  appointed  by 
chief  oxeeutive  of  the  Choctaw  or  Chickasaw  nation 
qualify  or  act,  in  his  diacretiion,  appoint  a  commissi' 
to  fill  the  viicnney  thus  created:  Provided  further,  ' 
the  limits  of  such  towns  in  the  Cherokee,  Choctaw, 
Chickasaw  nations  having  a  population  of  less  than 
hundred  people,  as  in  the  judgment  of  the  Secretary  ol 
Interior  should  be  established,  shall  be  defined  as  earl 
practicable  by  the  Secretary  of  the  Interior  in  the  i 
manner  as  provided  for  towns  having  over  two  hun 
peiiple  undei'  existing  law,  and  the  same  shall  not  be 
jei-t  to  iitlotiiiont.  That  the  land  so  segregated  and  rese; 
from  alldtiiient  shall  be  disposed  of,  in  such  manner  it 
Secretiiry  of  the  Intei-iiir  may  direct,  by  a  town-sitti 
mission,  one  member  to  be  appointed  by  the  SecretaiJ 
(be  Interior  anil  trtu'\iv  \\\e  «;-s,ectt\;\N%  til  tW  nation  in  it 
500 
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ich  land  is  located;  proceeds  arising  from  the  disposition 
'  such  lands  to  be  applied  in  like  manner  as  the  proceeds 
E  other  lands  in  town  sites. 

ACT  MAY  27,  1902. 

^(kint  resolution  fixing  the  time  when  certain  provisions  of 
the  Indian  Appropriation  Act  for  the  year  ending 
June  thirtieth,  nineteen  hundred  and  three,  shall 
take  effect.     (32  Stat.  L.  742.) 

§  719a.    Fixing  of  Future  Date  of  Act  of  May  27,  1902. 

-That  the  Act  entitled  "An  Act  making  appropriations 
'!■  the  current  and  contingent  expenses  of  the  Indian  De- 
irtment  and  fulfilling  treaty  stipulations  with  the  vari- 
is  Indian  tribes  for  the  fiscal  year  ending  June  thirtieth, 
Jieteen  hundred  and  three,  and  for  other  purposes,**  shall 
ke  effect  from  and  after  July  first,  nineteen  hundred  and 
^Of  except  as  otherwise  specially  provided  therein.  Ap- 
"oved  May  27,  1902. 

ACT  FEBRUARY  19,  1903. 

hap.  707. — ^An  Act  providing  for  record  of  deeds  and  other 
conveyances  and  instruments  of  writing  in  Indian 
Territory,  and  for  other  purposes.     (32  Stat.  841.) 

§  720.  Chapter  27,  Mansfield's  Digest,  Put  in  Force.— 
hat  chapter  twenty-seven  of  the  Digest  of  the  Statutes 
E  Arkansas,  known  as  Mansfield's  Digest  of  eighteen  hun- 
ted and  eighty-four,  is  hereby  extended  to  the  Indian 
*erritory,  so  far  as  the  same  may  be  applicable  and  not 
aconsistent  with  any  law  of  Congress: 

{  721.    Clerks  of  United  States  Court  Ex-officio  Record- 

m. — ^Provided,  That  the  clerk  or  deputy  clerk  of  the  United 

tates  court  of  each  of  the  courts  of  said  Territory  shall 

ex-officio  recorder  for  his  district  and  perform  the  duties 

lliired  of  recorder  in  the  chapter  aforesaid,  arvd  \v;?»^  Wvfc 
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seal  of  such  court  in  cases  requiring  a  seal,  and  kee 
records  of  such  office  at  the  office  of  said  clerk  or  d< 
clerk. 

§  722.  InstmmentB  Recorded— Filed.— It  shall  in 
duty  of  each  clerk  or  deputy  clerk  of  such  court  to  r 
in  the  books  provided  for  his  office  all  deeds,  mortf 
deeds  of  trust,  bonds,  leases,  covenants,  defeasances, 
of  sale,  and  other  instruments  of  writing  of  or  conce 
lands,  tenements,  goods,  or  chattels;  and  where  sue 
struments  are  for  a  period  of  time  limited  on  the  fa 
the  instrument  they  shall  be  filed  and  indexed,  if  d< 
by  the  holder  thereof,  and  such  filing  for  the  peric 
twelve  months  from  the  filing  thereof  shall  have  the 
effect  in  law  as  if  recorded  at  length.  The  fees  for  f 
indexing,  and  oross-indexing  such  instrumeiits  shal 
twentj'-five  cents,  and  for  recording  shall  be  as  set  i 
in  section  thirty-two  hundred  and  forty-three  of  Mansfi 
Digest  of  eighteen  hundred  and  eighty-four. 

That  the  said  clerk  or  deputy  clerk  of  such  court 
receive  as  compensation  as  such  ex-officio  recorder  fo 
district  all  fees  received  by  him  for  recording  instnin 
provided  fitr  in  this  act,  amounting  to  one  thousand  ■ 
hundred  dollars  per  annum  or  less;  and  all  fees  so  red 
by  him  as  aforesaid  amounting  to  more  than  the  sn 
one  thousand  eight  hundred  dollars  per  anmmi  shall  b 
counted  to  the  Department  of  Justice,  to  be  applied  l 
permanent  school  finid  of  the  district  in  which  said  ■ 
is  located. 

§  723.  Prior  Recording  Validated.— Such  insiruii 
heretofore  roooi^ded  with  the  clerk  of  any  I'nited  S 
court  in  Indian  Territory  shall  not  be  required  to  be ; 
recorded  under  this  provision,  but  shall  be  transfem 
The  indexes  without  further  cost,  and  such  records  he 
foro  made  shall  he  of  full  force  and  effect,  the  same 
made  under  this  stRUA\e. 
502 
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724.  Substitution  of  Words  to  Make  Act  Applicable. — 
t  wherever  in  said  chapter  the  word  "county"  occurs 
•e  shall  be  substituted  therefor  the  word  ''district/' 

wherever  the  words  ''State"  or  "State  of  Arkansas" 
ir  there  shall  be  substituted  therefor  the  words  "Indian 
ritory,"  and  wherever  the  words  "clerk"  or  "recorder" 
ir  there  shall  be  substituted  the  words  "clerk  or  deputy 
k  of  the  United  States  court." 

725.  OfScers  Authorised  to  Take  Acknowledgments. — 

acknowledgments  of  deeds  of  conveyance  taken  within 
Indian  Territory  shall  be  taken  before  a  clerk  or  deputy 
k  of  any  of  the  courts  in  said  Territory,  a  United  States 
missioner,  or  a  notary  public  appointed  in  and  for  said 
ritory. 

726.  Becording  Districts  Established. — ^AU  instruments 
writing,  the  filing  of  which  is  provided  for  by  law,  shall 
•ecorded  or  filed  in  the  office  of  the  clerk  or  deputy  clerk 
he  place  of  holding  court  in  the  recording  district  where 
1  property  may  be  located,  and  which  said  recording 
ricts  are  bounded  as  follows:  (Recording  districts  de- 
bed.) 

ACT  MARCH  3,  1903. 

,p.  994. — ^An  Act  making  appropriations  for  the  current 
and  contingent  expenses  of  the  Indian  Department 
and  for  folfllling  treaty  stipulations  with  various 
Indian  tribes  for  the  fiscal  year  ending  Jnne  thir- 
tieth, nineteen  hundred  and  four,  and  for  other  pur- 
poses.   (32  Stat.  982.) 

727.  Private  Parties  Authorized  to  Plat  Town  Sites. — 
pay  all  expenses  incident  to  the  survey,  platting,  and 
•aisement  of  town  sites  in  the  Choctaw,  Chickasaw, 
ik,  and  Cherokee  nations,  Indian  Territory,  as  required 
actions  fifteen  and  twenty-nine  of  an  act  exvlWV^d  *'  ki\ 
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act  for  the  protection  of  the  people  of  the  Indian  Ten 
and  for  other  purpoaes,"  approved  June  twenty-* 
eighteen  hundred  and  ninety-eight,  and  all  acts  amenc 
thereof  or  supplemental  thereto,  twenty-five  thoiuani 
lare:  Provided,  That  the  money  hereby  appropriated 
be  applied  only  to  the  expenHCS  incident  to  the  survey 
ting,  and  appraisement  of  town  sites  heretofore  set 
and  reserved  from  allotment:  And  provided  fnrther, 
nothing  herein  contained  shall  prevent  the  survey  and 
ting,  at  their  own  expense,  of  town  sites  by  private  p 
where  stations  are  located  along  the  lines  of  railroad 
the  unrestricted  alienation  of  lands  for  sach  purposes, 
recommended  by  the  ConimisHion  to  the  Five  Civ 
Tribes  and  approved  by  the  Secretary  of  the  Interior, 
hereafter  the  Secretary  of  the  Interior  may,  wheneve 
chief  executive  of  the  Choctan-  or  Chickasaw  nations 
or  refuses  to  appoint  a  town-site  commisaioner  for  any  I 
or  to  fill  any  vacancy  caused  by  the  neglect  or  refus 
the  town-site  commisaioner  appointed  by  the  chief  t: 
tive  of  the  Choctaw  or  Chickasaw  nations  to  quali^'  ot 
in  his  discretion,  appoint  a  commissioner  to  fill  the  \m 
thus  created. 

ACT  APRIL  21,  1904. 

Chap.  1402. — An  Act  making  appropriations  for  the  cm 
and  contingent  expenses  of  the  Indian  Depart 
and  for  fulfilling  treaty  stipulations  with  ra 
Indian  tribes  for  the  fiscal  year  ending  Jane 
tieth,  nineteen  hundred  and  five,  and  for  other 
poses.     (33  Stat.  189.) 

§  728.  Secretary  Authorized  to  Sell  Residue  of  C 
Lands. — I'Vir  salaries  of  four  commissioners  appointed 
der  A<'ts  of  Congress  approved  March  third,  eighteen 
dred  and  ninely-threc,  and  March  second,  eighteen 
dred  and  ninety-five,  to  negotiate  with  the  Five  Civil 
Tribes  in  the  Indian  Territorj',   twenty  thousand  dol 
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ind  said  commission  shall  conclude  its  work  and  terminate 
Ml  or  before  the  first  day  of  July,  nineteen  hundred  and 
Stc,  and  said  commission  shall  cease  to  exist  on  July  first, 
nineteen  hundred  and  five:  Provided,  That  said  commis- 
Bon  shall  exercise  all  the  powers  heretofore  conferred  upon 
it  by  Congress :  And  provided  further,  That  the  Secretary 
•f  the  Interior  is  hereby  granted  authority  to  sell  at  public 
«le  in  tracts  not  exceeding  one  hundred  and  sixty  acres 
to  any  one  purchaser,  under  rules  and  regulations  to  be 
Mde  by  the  Secretary  of  the  Interior,  the  residue  of  land 
ii  the  Creek  Nation  belonging  to  the  Creek  tribe  of  In- 
^ng,  consisting  af  about  five  hundred  thousand  acres,  and 
iWngthe  residue  of  lands  left  over  after  allotment's  of  one 
:  hundred  and  sixty  acres  to  each  of  said  tribe. 

\  729.   Removal  of  Restrictions  of  Members  Not  of  In- 
Aiii  Blood — Removal  by  Secretary. — ^And  all  the  restric- 
iwng  upon  the  alienation  of  lands  of  all  allottees  of  either 
•^  the  Five  Civilized  Tribes  of  Indians  who  are  not  of  In- 
™  blood,  except  minors,  are,  except  as  to  homesteads, 
'*cby  removed,  and  all  restrictions  upon  the  alienation  of 
*fl  other  allottees  of  said  tribes,  except  minors,  and  except 
*•  to  homesteads,  may,  with  the  approval  of  the  Secretary 
^  the  Interior,  be  removed  under  such  rules  and  rcgula- 
'^  as  the  Secretary  of  the  Interior  may  prescribe,  upon 
plication  to  the  United  States  Indian  agent  at  the  Union 
Wncy  in  charge  of  the  Five  Civilized  Tribes,  if  said  agent 
'  satisfied  upon  a  full   investigation   of  each   individual 
^  that  such  removal  of  restrictions  is  for  the  best  intcr- 
t  of  said  allottee.    The  finding  of  the  United  States  In- 
to agent  and  the  approval  of  the  Secretary  of  the  Inte- 
^r  shall  be  in  writing  and  shall  be  recorded  in  the  same 
Inner  as  patents  for  lands  are  recorded. 

f  730.  Sale  of  Segregated  Land  of  Ohoctaws  and  Ohick- 
Wl. — ^AU  unleased  lands  which  are  by  section  fifty-nine 
in  act  entitled  "An  act  to  ratify  and  cout\vu\  vvw  t\^T^^- 
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ment  with  the  Choctaw  and  Chickasaw  tribes  of  Indi) 
and  for  other  purposes,"  approved  July  first,  nineteeah 
dred  and  Uvo,  directed  to  "be  sold  at  public  auction 
cash,"  and  all  other  unleased  lands  and  deposits  of  I 
character  in  said  nations  segregated  under  any  act  of  C 
gress,  shall  instead  be  sold  under  direction  of  the  Secreti 
of  the  Interior  in  tracts  not  exceeding  nine  hundred  i 
sixty  acres  to  each  person,  after  due  advertisement,  up 
sealed  proposals,  under  regulations  to  be  prescribed  b;  t 
Secretary  of  the  Interior  and  approved  by  the  Presidei 
with  authority  to  reject  any  or  all  proposals:  Pmriil 
That  the  President  shall  appoint  a  commisaion  of  three  p< 
sons,  one  on  the  recommendation  of  the  principal  chiefl 
the  Choctaw  \ntion  who  shall  be  a  Choctaw  by  blood,  i» 
one  upon  the  recommendation  of  the  governor  of  the  Chid 
asaw  Nation  who  shall  be  a  Chickasaw  by  blood,  wiii 
commission  shall  have  a  right  to  be  present  at  the  tint' 
the  opening  of  bids  and  be  heard  in  relation  to  the  Kff 
ance  or  rejection  thereof. 

§  7ni.  Surface  of  Leased  Coal  and  Asphalt  Land.— Tb 
the  Secretary  of  the  Interior  be,  and  he  is  hereby,  aiithi 
ized  and  directed,  upon  the  sale  of  lands  in  Indian  Ttd 
tory  covered  by  coal  and  asphalt  leases,  to  sell  such  la) 
subject  to  the  right  of  the  lessee  to  use  so  much  of  the* 
face  as  may  be  needed  for  coke  ovens,  miners'  houses,  sW 
and  supply  huildiugs,  and  sueh  other  structures  as  art  pi 
eriilly  used  in  the  priKluction  and  shipment  of  coal  and  t* 
Lessees  may  use  the  tipples  and  underground  workings' 
catcd  on  any  lease  in  the  production  of  coal  and  ookefi* 
adjoining  leases,  and  are  hereby  authorized  to  surrtn* 
leased  premises  to  the  owner  thereof  on  giving  sixty  dijl 
notice  in  ivriliiig  1o  such  owner  and  paying  all  charpes^ 
royjiilies  due  tii  iho  date  of  sin-render:  Provided,  hoi 
That  nothing  herein  contained  shall  release  the  lesse*  ft 
the  payment  of  the  stipulated  royalty  so  long  as  sueki 
see  remains  m  pt>sses,s,\ftTv  cil  ^w^  ol  the  surface  of  the  II 
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in  his  lease  for  any  purpose  whatever:  And  pro- 
•hat  any  lessee  may  remove  or  dispose  of  any  ma- 
tools  or  equipment  the  lessee  may  have  upon  the 
inds. 

ACT  APRIL  28,  1904. 

24. — ^An  Act  to  provide  for  additional  United  States 
adges  in  the  Indian  Territory,  and  for  other  pnr- 
0868.     (33  Stat.  573.) 

Fnll  Probate  Jurisdiction  Conferred  on  United 
tourt. — (Sec.  2.)    All  the  laws  of  Arkansas  hereto- 

in  force  in  the  Indian  Territory  are  hereby  eon- 
md  extended  in  their  operation,  so  as  to  embrace 
)ns  and  estates  in  said  Territory,  whether  Indian, 
ti,  or  otherwise,  and  full  and  complete  jurisdiction 
y  conferred  upon  the  district  courts  in  said  Terri- 
he  settlements  of  all  estates  of  decedents,  the  guar- 
s  of  minors  and  incompetents,  whether  Indians, 
ti,  or  otherwise.  That  the  sum  of  twenty  thousand 
is  hereby  appropriated,  out  of  any  money  in  the 
r  not  otherwise  appropriated,  for  the  payment  of 
of  the  judges  hereby  authorized,  the  same  to  be  im- 
y  available. 

ived,  April  28,  1904. 

ACT  MARCH  3,  1905. 

179. — ^An  Act  making  appropriations  for  the  current 
nd  contingent  expenses  of  the  Indian  Department 
nd  for  fulfilling  treaty  stipulations  with  various 
ndian  tribes  for  the  fiscal  year  ending  June  thir- 
ieth,  nineteen  hundred  and  six,  and  for  other  pur- 
oses.    (33  Stat.  1048.) 

Lease  by  Ouardian,  Executor  or  Administrator 
dess  Approved  by  Court. — It  shall  be  the  duty  of 
etary  of  the  Interior  to  investigate,  ox  <iaws^  \o  \\^ 
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investigated,  any  lease  of  allotted  land  in  the  Indian 
ritory  which  he  has  reason  to  believe  has  be^  obtaine 
fraud,  or  in  violation  of  the  terms  o£  existing  agreeo 
with  any  of  the  Five  Civilized  Tribes,  and  he  shall  in 
such  case  where,  in  his  opinion,  the  evidence  warrao 
refer  the  matter  .to  the  Attorney  General  for  suit  in 
proper  United  States  court  to  cancel  the  same,  and  ii 
cases  where  it  may  appear  to  the  court  that  any  least 
obtained  by  fraud,  or  in  violation  of  such  agreements,  j 
ments  shall  be  rendered  canceling  the  same,  upon  i 
terms  and  conditions  as  equity  may  prescribe,  and  it  i 
be  allowable  in  cases  where  all  parties  in  interest  eon 
thereto  to  modify  any  lease  and  to  continue  the  mdm 
modified:  Provided,  No  lease  made  by  any  admini^n 
executor,  guardian,  or  curator  which  has  been  invesiip 
hj'  and  has  received  the  approval  of  the  TTnited  States  f< 
having  jurisdiction  of  the  proceeding  shall  be  subject  loi 
or  proceeding  by  the  Secretary  of  the  Interior  or  Atlnr 
fieneral :  Provided  further,  No  lease  made  by  any  admi 
t.rator,  executor,  guardian,  or  eurntor  shall  be  valid  of 
forcible  without  the  approval  of  the  court  having  juris 
tion  of  the  proceeding. 

§  734.  Sale  of  Lots  in  Wewoka  Confirmed.— That 
rcsointioTis  of  Iho  Seminole  council,  passed  and  appro 
on  April  eighteeiilh,  nineteen  hundred,  accepting  and  i 
fying  the  contract  and  sale  made  tiy  the  Seminole  lovrn- 
coiiMiiissionors  to  John  F.  Brown,  of  the  unsold  lots  in 
tmvn  of  Wcwdka,  Indian  Teri'itor>-,  for  the  sum  of  l«i 
thousand  dollars,  aud  also  providing  for  the  distribu' 
of  the  sjiiil  nioiicy  iiinoiisr  the  Seminole  people  per  cif 
be,  and  the  same  is  hcreliy,  ratified  and  confirmed. 

§  7:ir>.  Enrollment  of  Newborn  Choctaw  and  Chicki 
Children  Authorized.— That  the  Coniiuission  to  the  I 
t'ivili/.cd  Trilios  is  hcrcliy  authorized  for  sixty  days  •! 
the  dale  oi'  \\\y  »\>vv«va\  ot  Wm  act  to  receive  and  con* 
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plications  for  enrollment  of  infant  children  born  prior 
Septemln^  twenty-fifth,  nineteen  hundred  and  two,  and 
ho  were  living  on  said  date,  to  citizens  by  blood  of  the 
loctaw  and  Chickasaw  tribes  of  Indians  whose  enrollment 
tf  been  approved  by  the  Secretary  of  the  Interior  prior  to 
^e  date  of  the  approval  of  this  act ;  and  to  enroll  and  make 
lotments  to  such  children. 

That  the  Commission  to  the  Five  Civilized  Tribes  is  au- 
orized  for  sixty  days  after  the  date  of  the  approval  of 
is  act  to  receive  and  consider  applications  for  enrollment 

children  born  subsequent  to  September  twenty-fifth, 
leteen  hundred  and  two,  and  prior  to  March  fourth,  nine- 
tx  hundred  and  five,  and  who  were  living  on  said  latter 
'e,  to  citizens  by  blood*  of  the  Choctaw  and  Chickasaw 
^€8  of  Indians  whose  enrollment  has  been  approved  by 

Secretary  of  the  Interior  prior  to  the  date  of  the  ap- 
>Yal  of  this  act ;  and  to  enroll  and  make  allotments  to 
li  children. 

t  736.    Enrollment  of  Newborn  Greek  Children  Author- 

a. — That  the  Commission  to  the  Five  Civilized  Tribes  is 
ihorized  for  sixty  days  after  the  date  of  the  approval  of 
5i  act  to  receive  and  consider  applications  for  enroll- 
nts  of  children  born  subsequent  to  May  twenty-fifth, 
ieteen  hundred  and  one,  and  prior  to  March  fourth,  nine- 
fen  hundred  and  five,  and  living  on  said  latter  date,  to 
Izens  of  the  Creek  Tribe  of  Indians  whose  enrollment 
B  been  approved  by  the  Secretary  of  the  Interior  prior 
the  date  of  the  approval  of  this  act;  and  to  Enroll  and 
»ke  allotments  to  such  children. 

^  737.    Enrollment  of  Newborn  Seminole  Children  Au- 

^riied. — That  the  Commission  to  the  Five  Civilized  Tribes 
^•Hthorized  for  ninety  days  after  the  date  of  the  approval 
^  ftis  act  to  receive  and  consider  applications  for  enroll- 
N^t  of  infant  children  born  prior  to  March  fourth,  nine- 
^  hundred  and  five,  and  living  on  said  \a\\QT  vivA^,  V^ 
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citizens  of  the  Seminole  Tribe  whose  enrollment  has  bed 
approved  by  the  Secretary  of  the  Interior;  and  to  enrJ 
and  make  allotments  to  such  children,  giving  to  each  ai 
equal  number  of  acres  of  land,  and  such  children  shall  altt 
share  equally  with  other  citizens  of  the  Seminole  Tribe  ii 
the  distribution  of  all  other  tribal  property  and  funds. 

ACT  MARCH  2,  1906. 

[No.  7.]— Joint  resolution  extending  the  tribal  ezistena 
and  government  of  the  Five  Civilized  Tribes  of  h 
dians  in  the  Indian  Territory.    (34  Stat.  822.) 

§  738.  Extending  Tribal  Gtovemments.— That  the  triba 
existence  and  present  tribal  governments  of  the  Choct^iw 
Chickasaw,  Cherokee,  Creek,  and  Seminole  tribes  or  na 
tions  of  Indians  in  the  Indian  Territory  are  hereby  contin 
ued  in  full  force  and  effect  for  all  purposes  under  existing 
laws  until  all  property  of  such  tribes,  or  the  proceed) 
thereof,  shall  be  distributed  among  the  individual  member! 
of  said  tribes  unless  hereafter  otherwise  provided  by  law 

Approved,  March  2,  1906. 

ACT  JIWE  21,  1906. 

Chap.  3504. — An  Act  making  appropriations  for  the  carreii^ 
and  contingent  expenses  of  the  Indian  Department 
for  fulfilling  treaty  stipulations  with  varions  Indiai 
tribes,  and  for  other  purposes,  for  the  fiscal  yefl 
ending  June  thirtieth,  nineteen  hundred  and  sevei 
(:H  Stat.  325.) 

§  7:39.    Authorizing  the  Printing  of  the  Rolls.— That  tl 

Secretary  of  the  Interior  shall,  upon  completion  of  the  a] 
proved  rolls,  have  prepared  and  printed  in  a  pernianei 
record  book  such  rolls  of  the  Five  Civilized  Tribes  and  th; 
one  copy  of  such  record  hook  shall  be  deposited  in  the  offi 
of  the  reeoi'der  in  each  of  the  recording  districts  for  publ 
inspection.     That  any  person  who  shall  copy   any   roll 
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ship  of  the  Creek,  Cherokee,  Choctaw,  Chickasaw,  or 
jle  tribes  of  Indians,  prepared  by  or  under  the  direc- 
:  the  Secretary  of  the  Interior,  the  Commission  to  the 
Civilized  Tribes  or  the  Commissioner  to  the  Five  Civ- 
Tribes,  whether  completed  or  not,  or  any  person  who 
directly  or  indirectly,  exhibit,  sell,  offer  to  sell,  give 
offer  to  give  away,  or  in  any  manner  or  by  any  means 

0  dispose  of,  or  who  shall  have  in  his  possession,  any 
oil  or  rolls,  any  copy  of  the  same,  or  a  copy  of  any 

1  thereof,  shall  be  deemed  guilty  of  a  misdemeanor, 
mished  by  imprisonment  for  not  exceeding  two  years : 
led.  That  this  act  shall  not  apply  to  any  persons  au- 
id  by  the  Secretary  of  the  Interior,  the  Commissioner 
ian  Affairs,  or  the  Commissioner  to  the  Five  Civilized 

to  copy,  exhibit,  or  use  such  rolls,  or  a  copy  thereof, 
y  purpose  necessary  or  required  by  law. 

0.    Enrollment  of  Full-Blood  Mississippi  Choctaws. 

distinction  shall  be  made  in  the  enrollment  of  full- 
Mississippi  Choctaws  who  have  been  identified  by  the 
.  States  Commission  to  the  Five  Civilized  Tribes,  and 
ad  removed  to  the  Indian  Territory  prior  to  March 
,  nineteen  hundred  and  six,  and  who  shall  furnish 
thereof. 

ACT  MARCH  1,  1907. 

2285. — ^An  Act  making  appropriations  for  the  current 
and  contingent  expenses  of  the  Indian  Department, 
for  fulfilling  treaty  stipulations  with  various  Indian 
tribes,  and  for  other  purposes,  for  the  fiscal  year 
ending  June  thirtieth,  nineteen  hundred  and  ^ight. 
(34  Stat.  1015.) 

L    Filing  of  Lease — Constructive  Notice. — The  filing 
re   or  hereafter  of  any  lease   in  the   office  of  the 
States  Indian  agent,  Union  agency,  Muskogee,  In- 
jrritory,  shall  be  deemed  constructive  notice. 
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§  742.  Tribal  Oomts  of  OhoctavB  and  ObiokMam  AM- 
Jshfld. — That  upon  the  passage  of  this  act  tribal  courts  of 
the  Choctaw  and  Chickasaw  Xations  shall  be  abolished,  and 
no  officer  of  Baid  courts  shall  thereafter  have  any  authoritr 
whatever  to  do  or  perform  any  act  theretofore  authoriied 
by  any  law  in  connection  with  said  courts  or  to  receive  an^ 
pay  for  the  same ;  and  all  civil  and  crimiaal  causes  theo 
pending  in  any  such  court  in  said  nations  shall  be  truu- 
ferred  to  the  proper  United  States  court  in  said  Territoiy' 
by  filing  with  the  clerk  of  the  court  the  original  papen    \ 
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u  1876. — ^An  Act  to  provide  for  the  final  disposition  of 
the  affairs  of  the  Five  Civilized  Tribes  in  the  Indian 
Territory,  and  for  other  purposes.    (34  Stat.  137.) 
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».    Records  of  Land  Offices,  How  Preserved. 
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778.  L&ndB  to  Revert  Id  Default  of  Heirs. 

779.  Remov&I  of  ReBtiictlons,  Adult  and  Minor  Heln. 

780.  Wills. 

781.  RoadB. 

755.  Ught  of  Power  Companlea. 

783.  Uunlctpal  Corporations  —  AsBeasment  lor    Local   In 

ment. 

784.  Taxation  of  Railroads. 

785.  Tribal  Lands  Not  to  Become  Public  Lands. 

756.  Tribal  Govemmentfl  Continued. 

§  743.  Enrollment.— That  after  the  approval  of  th 
no  person  shall  be  enrolled  as  a  citizen  or  freedman  i 
Choctaw,  Chickasaw,  Cherokee,  Creek,  or  Seminole  1 
of  Indians  in  the  Indian  Territory,  except  as  herein  i 
wise  provided,  unless  application  for  enrollment  was 
prior  to  December  first,  nineteen  hundred  and  five,  an 
records  in  charge  of  the  Commissioner  to  the  Five  €\t 
Tribes  shall  be  eonclnsive  evidence  att  to  the  fact  of 
application ;  and  no  motion  to  reopen  or  reconsidei 
citizenship  case,  in  any  of  said  tribes,  shall  be  entert 
unless  filed  with  the  Commissioner  to  the  Five  Ci^ 
Tribes  within  sixty  dnys  after  the  date  of  the  order  or 
si(in  sonpht  to  be  reconsidered  except  as  to  decisions 
prior  to  the  passage  of  this  act,  in  which  cases  such  n 
shall  be  made  within  sixty  days  after  the  passage  o 
act;  Provided,  That  the  Secretary  of  the  Interior  iiu 
roil  persons  whose  names  appear  upon  any  of  the 
rolls  and  for  whom  the  records  in  charge  of  the  Co 
sioiier  to  the  Five  Civilized  Tribes  show  applicatio' 
iiuide  prior  to  December  first,  nineteen  hundred  ani 
and  which  was  not  allowed  solely  because  not  made ' 
the  time  prescril>cd  by  law. 

ii  744.  Enrollment  of  Minor  Children — Bolls  Clt 
Contest. — (See.  2.)  That  for  ninety  days  after  ap 
hereof  applications  shall  be  received  for  enrollment  o 
dren  who  were  minors  living  March  fourth,  nineteei 
(Ired  and  six,  \v\\«w  v'l'^veiAs.  Wve  been  enrolled  as 
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be  Choctaw,  Chickasaw,  Cherokee,  or  Creek  Tribes, 
ipplications  for  enrollment  pending  at  the  approval 
ind  for  the  purpose  of  enrollment  under  this  sec- 
ritimate  children  shall  take  the  status  of  the  mother 
tments  shall  be  made  to  children  so  enrolled.  If 
;en  of  the  Cherokee  Tribe  shall  fail  to  receive  the 
ntity  of  land  to  which  he  is  entitled  as  an  allot- 
shall  be  paid  out  of  any  of  the  funds  of  such  tribe 
]ual  to  twice  the  appraised  value  of  the  amount  of 
s  deficient.  The  provisions  of  section  nine  of  the 
;reement  ratified  by  act  approved  March  first,  nine- 
idred  and  one,  authorizing  the  use  of  funds  of  the 
ribe  for  equalizing  allotments,  are  hereby  restored 
tnacted,  and  after  the  expiration  of  nine  months 
!  date  of  the  original  selection  of  an  allotment  of 
the  Choctaw,  Chickasaw,  Cherokee,  Creek,  or  Sem- 
ibes,  and  after  the  expiration  of  six  months  from 
age  of  this  act  as  to  allotments  heretofore  made, 
St  shall  be  instituted  against  such  allotment :  Pro- 
hat  the  rolls  of  the  tribes  affected  by  this  act  shall 
completed  on  or  before  the  fourth  day  of  March, 
hundred  and  seven,  and  the  Secretary  of  the  In- 
lall  have  no  jurisdiction  to  approve  the  enrollment 
«rson  after  said  date :  Provided  ftuther.  That  noth- 
in  shall  be  construed  so  as  to  hereinafter  permit  any 
to  file  an  application  for  enrollment  in  any  tribe 
he  date  for  filing  application  has  been  fixed  by 
nt  between  said  tribe  and  the  United  States:  Pro- 
'hat  nothing  herein  shall  apply  to  the  intermarried 
n  the  Cherokee  Nation,  whose  cases  are  now  pend- 
le  Supreme  Court  of  the  United  States. 

Creek  Preedmen. — (Sec.  3.)  That  the  approved 
Creek  freednien  shflll  include  only  those  persons 
ames  appear  on  the  roll  prepared  by  J.  W.  Dunn, 
iithority  of  the  United  States  prior  to  March  four- 
ei^hteen  hundred  and  sixty-seven,  and  tWvc  d.ft- 
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scendants  bom  since  said  roll  was  made,  and  tho 
fully  admitted  to  citizenship  in  the  Creek  Nation 
quent  to  the  date  of  the  preparation  of  said  roll,  an 
descendants  born  since  such  admission,  except  such, 
as  have  heretofore  been  enrolled  and  their  enrollnu 
proved  by  the  Secretary  of  the  Interior. 

§  746.  Cherokee  FreedmeiL— The  roll  of  Cherokee 
men  shall  include  only  such  persons  of  African  d 
either  free  colored  or  the  slaves  of  Cherokee  citizei 
their  descendants,  who  were  actual  personal  bona  fid 
dents  of  the  Cherokee  Nation  August  eleventh,  ei| 
hundred  and  sixty -six,  or  who  actually  returned  and 
lished  such  residence  in  the  Cherokee  Nation  on  or 
February  eleventh,  eighteen  hundred  and  sixty-sevei 
this  provision  shall  not  prevent  the  enrollment  of  an 
son  who  has  heretofore  made  application  to  the  Ct 
sion  to  the  Five  Civilized  Tribes  or  its  successor  ai 
been  adjudged  entitled  to  enrollment  by  the  Secret: 
the  Interior, 

§  747.  Allotments  of  Choctaw-Chickaaaw  Fiw 
Homesteads. — Lands  allotted  to  freednien  of  the  CI 
and  Chickasaw  Tribes  shall  be  considered  "homest 
and  shall  be  subject  to  all  the  provisions  of  this  i 
other  act  of  Congress  applicable  to  homesteads  of  c 
of  the  Choctaw  and  Chickasaw  Tribes. 

§  748.  Transfer  From  Freedmen  BoU  to  CitiK 
Prohibited. — (Sec.  4.)  That  no  name  shall  be  tran; 
from  the  approved  freedmen,  or  any  other  approve 
of  the  Choctaw,  Chickasaw,  Cherokee,  Creek,  or  Se 
Tril)e.s,  respectively,  to  tho  roll  of  citizens  by  blood, 
the  records  in  charge  of  the  Commissioner  to  th 
Civilized  Tribes  show  that  application  for  enrollmer 
citizen  hy  blood  wiis  made  within  the  time  prescri 
law  by  or  tor  the  varV-v  seeking  the  transfer,  and  s 
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rds  shall  be  conclusive  evidence  as  to  the  fact  of  such  ap- 
leation,  unless  it  be  shown  bv  documentarv  evidence  that 
e  Commission  to  the  Five  Civilized  Tribes  actually  re- 
ived such  application  within  the  time  prescribed  by  law. 

§  749.  Patents  in  Name  of  Deceased  Allottee— Record 
■  Patents. — (Sec.  5.)  That  all  patents  or  deeds  to  allot- 
•8  in  any  of  the  Five  Civilized  Tribes  to  be  hereafter  is- 
ied  shall  issue  in  the  name  of  the  allottee,  and  if  any  such 
Ittttee  shall  die  before  such  patent  or  deed  becomes  ef- 
•tive,  the  title  to  the  lands  described  therein  shall  inure 
^fOid  vest  in  his  heirs,  and  in  case  any  allottee  shall  die 
Ifer  restrictions  have  been  removed,  his  property  shall  de- 
^d  to  his  heirs  or  his  lawful  assigns,  as  if  the  patent  or 
8d  had  issued  to  the  allottee  during  his  life,  and  all  pat- 
*  heretofore  issued,  where  the  allottee  died  before  the 
^«  became  effective,  shall  be  given  like  effect ;  and  all 
^nts  or  deeds  to  allottees  and  other  conveyances  affect- 
lands  of  any  of  said  tribes  shall  be  recorded  in  the  office 
the  Commissioner  to  the  Five  Civilized  Tribes,  and  when 
^corded  shall  convey  legal  title,  and  shall  be  delivered 
%BT  the  direction  of  the  Secretary  of  the  Interior  to  the 
ty  entitled  to  receive  the  same:  Provided,  The  provi- 
C18  of  this  section  shall  not  affect  any  rights  involved  in 
Itests  pending  before  the  Commissioner  to  the  Five  Civil- 
9  Tribes  or  the  Department  of  the  Interior  at  the  date  of 
»  approval  of  this  act. 

I  750.  Bemoval  of  Chief  Executive  of  Tribe.— (Sec.  6.) 
m%  the  principal  chief  of  the  Choctaw,  Cherokee,  Creek, 
^minole  Tribe,  or  the  governor  of  the  Chickasaw  Tribe 
in  refuse  or  neglect  to  perform  the  duties  devolving  upon 
m^  he  may  be  removed  from  office  by  the  President  of  the 
■  id  States,  or  if  any  such  executive  become  permanently 
led,  the  office  may  be  declared  vacant  by  the  Presi- 
9  of  the  United  States,  who  may  fill  any  vacancy  arising 
Ti  removal,  disability  or  death  of  the  incumbent,  by  a^- 
ptment  of  a  citizen  by  blood  of  the  tribe. 

i  5Yi 
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§  751.  Failure  of  Chief  EzecntiTe  to  Sign  Oonn;ii 
—If  any  such  executive  shall  fail, -refuse  or  neglect, 
thirty  days  after  notice  that  any  instrument  is  niij 
his  signature,  to  appear  at  a  place  to  be  designated  t?  i 
Secretarj'  of  the  Interior  and  execute  the  same,  such  inrt 
ment  may  be  approved  by  the  Secretary  of  the  Inter 
without  such  execution,  and  when  so  approved  and  reeon 
shall  convey  legal  title,  and  such  approval  shall  be  t 
elusive  evidence  that  such  executive  or  chief  refnad 
neglected  after  notice  to  execute  such  instrument. 

§  752.  Anthoriziiig:  Delivsry  of  Patents  in  Beminoli 
tion. — Provided,  That  the  principal  chief  of  the  Semi 
Nation  is  hereby  authorized  to  execute  the  deeds  to  i 
tee.i  in  the  Seminole  Nation-  prior  to  the  time  when 
Seminole  government  shall  cease  to  exist. 

§  753.  Reservation  From  Allotment. — (Sec,  7.) 
the  Secretary  of  the  Interior  shall,  by  written  order,  v 
ninety  days  from  the  passage  of  this  act,  segregate  an 
serve  from  allotment  sections  one,  two,  three,  four, 
nine,  ten,  eleven,  twelve,  thirteen,  fourteen,  fifteen,  thi 
half  of  section  sixteen,  and  the  northeast  quarter  of  si 
six,  in  township  nine  south,  range  twenty-six  east,  an' 
tions  five,  six,  seven,  eight,  seventeen,  eighteen  an 
west  half  of  section  sixteen,  in  toivnship  nine  south, 
twenty-seven  east,  Choctaw  Nation,  Indian  Territor 
oept  such  portions  of  said  lands  upon  which  subst 
permanent,  and  valuable  improvements  were  erede 
placed  prior  to  the  pa-ssage  of  this  act  and  not  for 
lation,  but  by  mrnibers  and  freedmen  of  the  tribes  at 
themselves  and  for  themselves  for  allotment  purpoM 
where  such  identical  members  or  freedmen  of  said 
now  desire  tn  select  same  as  portions  of  their  allol 
and  the  action  of  the  Secretary  of  the  Interior  in  t 
snch  RCfirettafion  shall  be  conclusive. 

§  7.')4.    AppT&is«m«ul  and  Sale  of  Pine    Timbet 

.Socretiiry   of  tVic  Vrtemv  ¥.\\ft\\  «iv«*R.  \xi  Vr,  ^timati 
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ed  the  standing  pine  timber  on  all  of  said  land,  and 
d  segregated  shall  not  be  allotted,  except  as  herein- 
provided,  to  any  member  or  freedman  of  the  Choe- 
1  Chickasaw  Tribes.  Said  segregated  land  and  the 
riber  thereon  shall  be  sold  and  disposed  of  at  public 
,  or  by  sealed  bids  for  cash,  under  the  direction  of 
retary  of  the  Interior. 

.  Becords  of  Land  Offices — ^How  Presenred. — (Sec. 
at  the  records  of  each  of  the  land  offices  in  the  In- 
rritory,  should  such  office  be  hereafter  discontinued, 

transferred  to  and  kept  in  the  office  of  the  clerk  of 
ted  Stf^tes  court  in  whose  district  said  records  are 
ated.  The  officer  having  custody  of  any  of  the  re- 
ertaining  to  the  enrollment  of  the  members  of  the 
r,  Chickasaw,  Cherokee,  Creek,  or  Seminole  Tribes, 

disposition  of  the  land  and  other  property  of  said 
ipon  proper  application  and  payment  of  such  fees 
Secretary  of  the  Interior  may  prescribe,  may  make 

copies  of  such  records,  which  shall  be  evidence 
with  the  originals  thereof ;  but  fees  shall  not  be  de- 

for  such  authenticated  copies  as  may  be  required 
*rs  of  anv  branch  of  the  Government  nor  for  such 
?d  copies  as  such  officer,  in  his  discretion,  may  deem 
o  furnish.  Such  fees  shall  be  paid  to  bonded  officers 
oyees  of  the  Government  designated  by  the  Secrc- 
:he  Interior,  and  the  same  or  so  much  thereof  as  may 
jsary  may  be  expended  under  the  direction  of  the 
y  of  the  Interior  for  the  purposes  of  this  section, 
/  unexpended  balance  shall  be  deposited  in  the 
y  of  the  United  States,  as  are  other  public  moneys. 

Disbursement    of    Loyal    Seminole    Claim    Con- 

-(Sec.  9.)  The  disbursements,  in  the  sum  of  one 
and  eighty-six  thousand  dollars,  to  and  on  ac- 
•  the  loyal  Seminole  Indians,  by  James  E.  Jenkins, 
igent  appointed  by  the  Secretary  of  the  Interior, 
A.  J.  Brown  as  administrator  de  bom^  woxv^  \m&R;t 
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an  act  of  Congress  approved  May  thirty-first,  nineteen  X"* 
dred,  appropriating  said  snni,  be,  and  the  same  are  her^W 
ratified  and  confirmed :  Provided,  That  this  shall  not  p* 
vent  any  individual  from  bringing  suit  in  his  own  behalf  W' 
recover  any  sum  really  due  him. 

§  757.    Court  of  Claims  to  Determine  Controyenifliir- 

That  the  Court  of  Claims  is  hereby  authorized  and  directed 
to  hear,  consider,  and  adjudicate  the  claims  against  tk 
Mississippi  Choctaws  of  the  estate  of  Charles  P.  WintaB, 
deceased,  his  associates  and  assigns,  for  services  rendered 
and  expenses  incurred  in  the  matter  of  the  claims  of  tin 
Mississippi  Choctaws  to  citizenship  in  the  Choctaw  XatioB, 
and  to  render  judgment  thereon  on  the  principle  of  quan- 
tum meruit,  in  such  amount  or  amounts  as  may  appeal 
equitable  or  justly  due  therefor,  which  judgment,  if  any, 
shall  be  paid  from  any  funds  now  or  hereafter  due  sud 
Choctaws  by  the  Ignited  States.  Notice  of  such  suit  shall 
be  served  on  the  governor  of  the  Choctaw  Nation,  and  thi 
Attorney  General  shall  appear  and  defend  the  said  suit  oi 
behalf  of  said  Choctaws. 

§  758.  Tribal  Schools.— (See.  10.)  That  the  SecreUtj 
of  the  Interior  is  hereby  authorized  and  directed  to  assume 
control  and  direction  of  the  schools  in  the  Choctaw,  Chicka- 
saw, Cherokee,  Creek,  and  Seminole  Tribes,  with  the  landi 
and  all  school  property  pertaining  thereto,  March  fifth,  nin^ 
teen  hundred  and  six,  and  to  conduct  such  schools  undei 
rules  and  regulations  to  be  prescribed  by  him,  retaininl 
tribal  educational  officers,  subject  to  dismissal  by  the  Se^ 
retary  of  the  Interior,  and  the  present  system  so  far  ai 
practicable,  until  such  time  as  a  public  school  system  shaD 
have  been  established  under  Territorial  or  State  govern 
nient,  and  proper  provision  made  thereunder  for  the  edii 
cation  of  the  Indian  children  of  said  tribes,  and  he  is  here 
by  authorized  and  directed  to  set  aside  a  sufficient  amouiil 
of  any  funds,  invested  or  otherwise,  in  the  Treasury  of  th 
United  States,  belong'mv^  \.o  ^^\d  Irihes^  including  the  roj 
520 


'  i.-ff  ^ 


ACT  APRIL  26,  1906.  §  759 

ies  on  coal  and  asphalt  in  the  Choctaw  and  Chickasaw 
tions,  to  defray  all  the  necessarj^  expenses  of  said  schools 
ng,  however,  only  such  portion  of  said  funds  of  each 
t)e  as  may  be  requisite  for  the  schools  of  that  tribe,  not 
needing  in  any  one  year  for  the  respective  tribes  the 
cunt  expended  for  the  scholastic  year  ending  June  thir- 
th,  nineteen  hundred  and  five;  and  he  is  further  au- 
»rized  and  directed  to  use  the  remainder,  if  any,  of  the 
ids  appropriated  by  the  act  of  Congress  approved  March 
rd,  nineteen  hundred  and  five,  "for  the  maintenance, 
engthening,  and  enlarging  of  the  tribal  schools  of  the 
erokee.  Creek,  Choctaw,  Chickasaw  and  Seminole  Na- 
M,"  unexpended  March  fourth,  nineteen  hundred  and 
,  including  such  fees  as  have  accrued  or  may  hereafter 
5rue  under  the  act  of  Congress  approved  February  nine- 
Mith,  nineteen  hundred  and  three.  Statutes  at  Large,  vol- 
te thirty-two,  page  eight  hundred  and  forty-one,  which 
58  are  hereby  appropriated,  in  continuing  such  schools  as 
ly  have  been  established,  and  in  establishing  such  new 
bools  as  he  may  direct,  and  any  of  the  tribal  funds  so 
t  aside  remaining  unexpended  when  a  public  school  sys- 
m  under  a  future  State  or  Territorial  government  has 
«n  established,  shall  be  distributed  per  capita  among  the 
Szens  of  the  nations,  in  the  same  manner  as  other  funds. 

§  759.  Collection  and  Disbursement  of  Tribal  Funds. — 
Be.  11.)  That  all  revenues  of  whatever  character  accru- 
•  to  the  Choctaw,  Chicksaw,  Cherokee,  Creek,  and  Sem- 
le  Tribes,  whether  before  or  after  dissolution  of  the 
^1  governments,  shall,  after  the  approval  hereof,  be  col- 
ed  by  an  officer  appointed  by  the  Secretary  of  the  In- 
or  under  rules  and  regulations  to  be  prescribed  by  him ; 
.  he  shall  cause  to  be  paid  all  lawful  claims  against  said 
»es  which  may  have  been  contracted  after  July  first, 
steen  hundred  and  two,  or  for  which  warrants  have  been 
ularly  issued,  such  payments  to  be  made  from  any 
is    in   the   United   States  Treasury   belon^m^  \ci  ^^\^ 
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tribes.  All  such,  claims  arising  before  dissolution  of  the 
tribal  governments  shall  be  presented  to  the  Secretary  of 
the  Interior  within  six  months  after  such  dissolution,  ind 
he  shall  make  all  rules  and  reg:ulation8  necessary  to  earrr 
this  provision  into  effect  and  shall  pay  all  expenses  inci- 
dent to  the  investigation  of  the  validity  of  such  clainu  or 
indebtedness  out  of  the  tribal  funds :  Provided,  That  ill 
taxes  accruing  under  tribal  laws  or  regulations  of  the  Sec- 
retary of  the  Interior  shall  be  abolished  from  and  afttt 
December  thirty-first,  nineteen  hundred  and  five,  but  thii 
provision  shall  not  prevent  the  collection  after  that  iitt 
nor  after  dissolution  of  the  tribal  government  of  all  sucfc 
taxes  due  up  to  and  including  December  thirty-first,  IliIl^ 
teen  hundred  and  five,  and  all  such  taxes  levied  and  td- 
lected  after  the  thirty-first  day  of  December,  nineteen  hun- 
dred and  five,  shall  be  refunded, 

^  760.  Accounting  of  Tribal  Officers. — Upon  dis-solution 
of  the  tribal  governiiieiits,  every  officer,  member,  or  repn- 
sentative  of  said  tribes,  respectively,  having  in  his  posss- 
sion,  custody,  or  control  any  money  or  other  propertT  of 
any  tribe  shall  make  full  and  true  account  and  report  then- 
of  to  the  Secretary  of  the  Interior,  and  shall  pay  all  montj 
of  the  tribe  in  his  possession,  custody,  or  control,  and  shiB 
deliver  all  other  tiibal  property  so  held  by  him,  to  the 
Secretary  of  the  Interior,  and  if  any  person  shall  willfnilj 
and  fraudulently  fail  to  account  for  all  such  money»Dd| 
property  so  held  by  him,  or  to  pay  and  deliver  the  satof  wj 
herein  pr()vided  foi'  sixty  days  from  dissolution  of  thetrilwl 
troveniincnt,  he  shall  he  deemed  guilty  of  embeziIflW' 
and  upon  oonviotion  thereof  shall  he  punished  by  a  finf » 
not  excecdiiiK  five  thousand  dollars  or  by  imprisonmcnl  w' 
exceediiiff  five  yenrs,  or  hy  both  such  fine  and  imprisonmfll 
aei'ordiuK  to  the  laws  of  the  United  States  relating  to  s'"' 
oflTpnso,  and  shall  ho  liable  in  civil  proceedings  to  be  pw* 
cufcd  in  behalf  of  anil  in  the  name  of  the  tribe  fi)r 
flniount  or  value  "1  \V  n\tt\\e\  (I'c  YtQijerty  so  wilhhel'l 
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§  761.    Sale  of  Lots  Besenred  for  Miners. — (Sec.  12.) 
"  I  ™t  the  Secretary  of  the  Interior  is  authorized  to  sell, 
.  ^pon  such  terms  and  under  such  rules  and  regulations  as  he 
^y  prescribe,  all  lots  in  towns  in  the  Choctaw  and  Chicka- 
9iw  Nations  reserved  from  appraisement  and  sale  for  use  in 
eonnection  with  the  operation  of  coal  and  asphalt  mining 
leases  or  for  the  occupancy  of  miners  actually  engaged  in 
working  for  lessees  operating  coal  and  asphalt  mines,  the 
proceeds  arising  from  such  sale  to  be  deposited  in  the  Treas- 
ury of  the  United  States  as  are  other  funds  of  said  tribes. 


§  762.  Failure  to  Pay  Purchase  Price  of  Lots.— If  the 
purchaser  of  any  town  lot  sold  under  the  provision  of  law 
regarding  the  sale  of  town  sites  in  the  Choctaw,  Chickasaw, 
Cherokee,  Creek,  or  Seminole  Nations  fail  for  sixty  days 
after  approval  hereof  to  pay  the  purchase  price  or  any  in- 
stallment thereof  then  due,  or  shall  fail  for  thirty  days  to 
pay  the  purchase  price  or  any  installment  thereof  falling 
due  hereafter,  he  shall  forfeit  all  rights  under  his  purchase, 
together  with  all  money  paid  thereunder,  and  the  Secre- 
tary of  the  Interior  may  cause  the  lots  upon  which  such 
forfeiture  is  made  to  be  resold  at  public  auction  for  cash, 
under  such  rules  and  regulations  as  he  may  prescribe.  All 
municipal  corporations  in  the  Indian  Territory  are  hereby 
authorized  to  vacate  streets  and  alleys,  or  parts  thereof, 
and  said  streets  and  alleys,  when  vacated,  shall  revert  to 
and  become  the  property  of  the  abutting  property  owners. 

■ 

§  763.  Besenration  of  Goal  and  Asphalt  Lands. — (Sec. 
13.)  That  all  coal  and  asphalt  lands  whether  leased  or  un- 
leaded shall  be  reserved  from  sale  under  this  act  until  the 
existing  leases  for  coal  and  asphalt  lands  shall  have  ex- 
pired or  until  such  time  as  may  be  otherwise  provided  by 
law. 

§  764.  Oonveyance  of  Reserved  Lands  to  Company,  Etc., 
Bntitled.— (Sec.    14.)      That    the    lands    in    the    CVv^^\^n\, 
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Chickasaw,    Cherokee,   Creek,   and    Seminole    Nations  ^^ 
served  from  allotment  or  sale  under  any  act  of  CongrHs 
for  the  use  or  benefit  of  any  person,  corporation,  or  organi- 
zation shall  be  conveyed  to  the  person,  corporation,  or  or- 
ganization  entitled  thereto :  Provided,  That  if  an>-  tract  or 
parcel  thus  reserved  shall  before  conveyance  thereof  be 
abandoned  for  the  use  for  which  it  was  reserved  by  the 
party  in  whose  interest  the  reservation  was  made,  such  tract 
or  parcel  shall  revert  to  the  tribe  and  be  disposed  of  » 
other  surplus  lands  thereof:    Provided  further,  That  this 
section  shall  not  apply  to  land  reserved  from  allotment  b^ 
cause  of  the  right  of  any  railroad  or  railway  company  thrn- 
in  in  the  nature  of  an  easement  for  right  of  way,  depot, 
station  grounds,  water  stations,  stock  yards,  or  other  iis« 
connected  with  the  maintenance  and  operation  of  such  eoB- 
pany's  railroad,  title  to  which  tracts  may  be  ac(|uirc<l  lit 
the  railroad  or  railway  company  under  rules  and  repiU' 
tions  to  bo  prescribed  by  the  Secretary-  of  the  Interior  at  i 
valuation  to  be  defcnniiied  by  him;  but  if  any  such  mo- 
pany  shall  fail  to  make  payment  within  the  time  prescrihfJ 
by  the  regulations  or  shall  cease  to  use  such  land  f or  ttif 
purpose  for  which  it  was  reserved,  title  thereto  shall  tll(^^ 
upon  vest  in  the  owner  of  the  legal  subdivision  of  which  th 
land  so  abandoned  is  a  part,  except  lands  within  a  nmni- 
cipality  the  title  to  which,  upon  abandonment,  shall  vestiij 
such  municipality.  I 

§  7(>5.  Patent  to  Muirow  Indian  Orphans'  Home.— Tk 
principal  chief  of  the  Choctaw  Nation  and  the  governor  rf 
the  Chickasaw  Nation  are,  with  the  approval  of  the  Setrf- 
tary  of  the  Intoriiir,  hereby  authorized  and  directed  to  »■ 
sue  patents  to  the  ilnrrow  Indian  Orphans'  Home,  a  m«" 
porafion  of  Atoka,  Indiait  Territory,  in  all  cases  wli«* 
tracts  have  been  allotted  under  the  direction  of  the  Sfffr 
tary  of  the  Interior  for  the  purpose  of  allowing  the 
fees  in  donate  the  tract  so  alloltcd  to  said  Murrow  hxiiP 
Orphans'  Home. 
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766.  Unallotted   Fractions. — In   all   cases   where   en- 
d  citizens  of  either  the  Choctaw  or  Chickasaw  Tribe 

taken  their  homestead  and  surplus  allotment  and  have 
lining  over  an  unallotted  right  to  less  than  ten  dollars 
he  basis  of  the  allotment  value  of  said  land,  such  un- 
ted  right  may  be  conveyed  by  the  owners  thereof  to 
Marrow  Indian  Orphans'  Home  aforesaid;  and  when- 
said  conveyed  right  shall  amount  in  the  aggregate  to 
luch  as  ten  acres  of  average  allottable  land,  land  to 
esent  the  same  shall  be  allotted  to  the  said  Murrow  In- 
Orphans'  Home,  and  certificate  and  patent  shall  issue 
gfor  to  said  Murrow  Indian  Orphans'  Home. 

767.  Lands  to  Murrow  Indian  Orphans'  Home. — ^And 

e  is  hereby  authorized  to  be  conveyed  to  said  Murrow 
an  Orphans'  Home,  in  the  manner  hereinbefore  pre- 
)ed  for  the  conveyance  of  land,  the  following-described 
is  in  the  Choctaw  and  Chickasaw  Nations,  to-wit:  Sec- 
s  eighteen  and  nineteen  in  township  two  north,  range 
ve  east;  the  south  half  of  the  northeast  quarter,  the 
heast  quarter  of  the  northeast  quarter,  the  south  half 
:he  northwest  quarter  of  the  northeast  quarter,  the 
h  half  of  the  southeast  quarter,  the  northeast  quarter 
he  southeast  quarter,  the  south  half  of  the  northwest 
'ter  of  the  southeast  quarter,  the  northeast  quarter  of 
northwest  quarter  of  the  southeast  quarter,  the  north- 
quarter  of  the  southeast  quarter  of  the  southwest  quar- 
and  the  northwest  quarter  of  the  northwest  quarter  of 
ion  twenty-four,  and  the  northwest  quarter  of  the  south- 
quarter,  the  north  half  of  the  southwest  quarter  of  the 
heast  quarter,  the  south  half  of  the  southwest  quarter 
the  southwest  quarter,  the  northeast  quarter  of  the 
hwest  quarter  of  the  southwest  quarter,  and  the  south- 
quarter  of  the  northwest  quarter  of  the  southwest  quar- 
of  section  twenty-three,  and  the  southwest  quarter  of 
southwest  quarter  of  the  southeast  quarter  of  section 
nty-six,   and   the   southeast   quarter   of  the   uorl\v\v^^l 
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quarter  of  the  northwest  quarter,  the  south  half  of  tit 
northeast  quarter  of  the  northwest  quarter,  the  northeast 
quarter  of  the  northeast  quarter  of  the  northweat  quarter, 
and  the  east  half  of  the  southest  quarter  of  the  northwest 
quarter  of  section  twenty-five,  all  in  township  two  nortb, 
range  eleven  east,  containing  one  thousand  seven  hunditd 
and  ninety  acres,  as  shown  by  the  Government  Survey,  for 
the  purpose  of  the  said  Home. 

§  768.    Tribal  Buildings,  Etc.,  to  Be  Sold.— (Sec.  15.) 
The  Secretary  of  the  Interior  shall  take  possession  of  til 
buildings  now  or  heretofore  used  for  governmental,  school, 
and  other  tribal  purposes,  together  with  the  furniture  there- 
in and  the  land  appertaining  thereto,  and  appraise  and  i^ 
the  same  at  such  time  and  under  such  rules  and  regulalio>i 
as   he   may   prescribe,   and   deposit   the   proceeds,  less  ei- 
penses  incident  to  the  appraisement  and  sale,  in  the  Trtu- 
ury  of  the  United  States  to  the  credit  of  the  respectirf 
tribes:    Provided,  That  in  the  event  said  lands  are  embrasJ 
within  the  geographical  limits  of  a  State  or  Territorj-  of 
the  United  States,  such  State  or  Territory  or  any  county* 
municipality  therein  shall  be  allowed  one  year  from  diW 
of  establishment  of  siiid  State  or  Territory  within  ivhiflil» 
purchase   any  such   lands  aiid  improvements  within  tliw 
respective  limits  al  not  less  than  the  appraised  value.  Cofr 
veyances  of  lands  disposed  of  under  this  section  shall  h 
executed,  recorded,  and  delivered  in  like  manner  and 
like  effect  as  herein  provided  for  other  conveyances. 

§  im.  Sale  of  Eesidne  of  Tribal  Lands— PrefeM* 
Right  to  Freedmen. — (Sec.  16.)  That  when  allotmeatsU 
proviiled  by  this  and  other  acts  of  Congress  have  beeinBi* 
to  all  iiicmbcis  and  fiocdiiien  of  the  Choctaw,  Chickafl«i 
Chcnikcc,  I 'reck,  and  Seminole  tribes,  the  residue  of  IC" 
in  cacli  of  said  nations  not  reserved  or  otherwise  dispW* 
of  shall  ho  sold  by  Ihe  Secretary  of  the  Interior  under ral" 
;iii(i  re  fill  I  at  ions  to  be  prescribed  by  him  and  the  procw 
of  such  sales  de\ios\\cA.'w\\wV\\\\tft.'S.\^'i.(a  Treasury  toth 
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f  the  respective  tribes.     In  the  disposition  of  the 
ed  lands  of  the  Choctaw  and  Chickasaw  Nations 
octaw  and  Chicksaw  freedman  shall  be  entitled  to 
ence  right,  under  such  rules  and  regulations  as  the 
•y  of  the  Interior  may  prescribe,  to  purchase  at  the 
jd  value  enough  and  to  equal  with  that  already  al- 
0  him  forty  acres  in  area.    If  any  such  purchaser 
make  payment  within  the  time  prescribed  by  said 
d  regulations,  then  such  tract  or  parcel  of  land  shall 
0  the  said  Indian  tribes  and  be  sold  as  other  surplus 
lereof.    The  Secretary  of  the  Interior  is  hereby  au- 
to sell,  whenever  in  his  judgment  it  may  be  de- 
any  of  the  unallotted  land  in  the  Choctaw  and 
aw  Nations,  which  is  not  principally  valuable  for 
agricultural,  or  timber  purposes,  in  tracts  of  not 
ig  six  hundred  and  forty  acres  to  any  one  person, 
ir  and  reasonable  price,  not  less  than  the  present  ap- 
value.    Conveyances  of  lands  sold  under  the  provi- 
this  section  shall  be  executed,  recorded,  and  deliv- 
like  manner  and  with  like  eflfect  as  herein  provided 
er  conveyances:     Provided  further,  That  agricul- 
ids  shall  be  sold  in  tracts  of  not  exceeding  one  hun- 
d  sixty  acres  to  any  one  person. 

.  Disposition  of  Proceeds. — (Sec.  17.)  That  when 
Hotted  lands  and  other  property  belonging  to  the 
r,  Chickasaw,  Cherokee,  Creek,  and  Seminole  tribes 
ans  have  been  sold  and  the  moneys  arising  from 
les  or  from  any  other  source  whatever  have  been 
;o  the  United  States  Treasury  to  the  credit  of  said 
respectively,  and  when  all  the  just  charges  against 
is  of  the  respective  tribes  have  been  deducted  there- 
id  remaining  funds  shall  be  distributed  per  capita 
lembers  then  living  and  the  heirs  of  deceased  mem- 
ose  names  appear  upon  the  finally  approved  rolls  of 
)ective  tribes,  such  distribution  to  be  made  under 
id  regulations  to  be  prescribed  by  the  Secretary  of 
rior. 
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§  771.    Jailsdiction  of  Tribal  Solta.— (Sec.  18.)    ' 

the  Secretarj'  of  the  Interior  is  hereby  authorized  to  t 
suit  in  the  name  of  the  United  States,  for  the  use  of 
Choctaw,  Chickasaw,  Cherokee,  Creek,  or  Seminole  tr 
respectively,  either  before  or  after  the  dissotutiou  of 
tribal  goveninients,  for  the  collection  of  any  moneys  o: 
eovery  of  any  land  claimed  by  any  of  aaid  tribes,  whe 
such  claim  shall  ariae  prior  to  or  after  the  diasolutioj 
the  tribal  governments,  and  the  United  States  courts  io 
dian  Territory  are  hereby  given  jurisdiction  to  try  and 
teriiiine  alt  such  suits,  and  the  Secretary  of  the  Interio 
authorized  to  pay  from  the  funds  of  the  tribe  interested . 
costs  and  necessary  expenses  incurred  in  maintaining  i 
prosecuting  such  suits:  Providnd,  That  proceeding! 
which  any  of  said  tribes  is  a  party  pending  before  t 
court  or  tribunal  at  the  date  of  dissolution  of  the  tri 
govern  I  iieiils  shall  not  be  thereby  abated  or  in  anywiw 
feefed,  but  shall  proceed  to  final  disposition. 

§  772.  Set-off  Allowed  Defendants. — ^Where  suit  is  n 
pendiitiT,  or  may  hereafter  be  filed  in  any  United  Sti 
court  in  Ihe  Indian  Territoi-y,  by  or  on  behalf  of  anyc 
(ir  more  of  tlio  Five  Civilized  Tribes  to  recover  mom 
ciaiiiied  to  be  due  and  owing  to  such  tribe,  the  party 
fendants  to  such  suit  shall  have  the  right  to  set  up  i 
have  adjudinitcd  any  eiaiin  it  may  have  against  suchiri! 
and  miy  balance  that  may  be  found  due  by  any  tribt 
tribes  -shall  be  paid  by  the  Treasurer  of  the  United  Stil 
out  of  any  funds  of  such  tribe  or  tri)>es  upon  the  filing 
the  deereo  of  the  coui't  with  him. 

§  77:t.  Restrictions  Upon  Full  Blood  Indians  EzUn* 
—(Sec.  1!).)  That  no  full-blood  Indian  of  the  ChocU 
C'hifkasaw,  Cherokee,  ("reek,  or  Seminole  tribes  shall  ki 
power  to  alieiijilp,  sell,  disiHtse  of,  or  encumber  in  aiiyal 
ner  any  of  the  lands  allotted  to  him  for  a  period  of  twri 
five  years  fvon\  i\uv\  aV^cv  \W  vu^i^ngc  and  approval  oli 
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ess  such  restriction  shall,  prior  to  the  expiration  of 
riod,  be  removed  by  act  of  Congress;  and  for  all 
s  the  quantum  of  Indian  blood  possessed  by  any 

of  said  tribes  shall  be  determined  by  the  rolls  of 
of  said  tribes  approved  by  the  Secretary  of  the  In- 

Providedf  however,  That  such  full-blood  Indians  of 
said  tribes  may  lease  any  lands  otjiev  than  home- 
ov  more  than  one  year  under  such  rules  and  regu- 
as  may  be  prescribed  by  the  Secretary  of  the  In- 
and  in  case  of  the  inability  of  any  full-blood  owner 
nestead,  on  account  of  infirmity  or  age,  to  work  or 
is  homestead,  the  Secretary  of  the  Interior,  upon 
f  such  inability,  may  authorize  the  leasing  of  such 
ad  under  such  rules  and  regulations. 

.  Deeds  Before  Issuance  of. Patent  Valid. — ^Pro- 
irther,  That  conveyances  heretofore  made  by  mem- 
any  of  the  Five  Civilized  Tribes  subsequent  to  the 
1  of  allotment  and  subsequent  to  removal  of  restric- 
lere  patents  thereafter  issue,  shall  not  be  deemed  or 
valid  solely  because  said  conveyances  were  made 
►  issuance  and  recording  or  delivery  of  patent  or 
ut  this  shall  not  be  held  or  construed  as  affecting 
dity  or  invalidity  of  any  such  conveyance,  except 
nabove  provided. 

Deed  in  Pursuance  of  Contract  Void. — ^And  every 
jcuted  before,  or  for  the  making  of  which  a  contract 
?nient  was  entered  into  before  the  removal  of  re- 
is  be,  and  the  same  is  hereby  declared  void. 

Unrestricted  Land  Taxable. — ^Provided  further, 

lands  upon  which  restrictions  are  removed  shall  be 
to  taxation,  and  the  other  lands  shall  be  exempt 
xation  as  long  as  the  title  remains  in  the  original 


?as 
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§  777.  Leases.— (Sec.  20.)  That  after  the  appro< 
this  act  all  leases  and  rental  contracts,  except  lease 
rental  contracts  for  not  ezceedin(f  one  year  for  agricu 
purposes  for  lands  other  than  homesteads,  of  full-bto 
lottees  of  the  Choctaw,  Chickasaw,  Cherokee,  Creel 
Seminole  Tribes  shall  be  in  writing  and  subject  to  ap[ 
by  the  Secretary  of  the  Interior  and  shall  be  abso) 
void  and  of  no  effect  without  such  approval :  FroTided, 
allotments  of  minors  and  incompetents  may  be  renti 
leased  under  order  of  the  proper  court :  Provided  fn 
That  all  leases  entered  into  for  a  period  of  more  thu 
year  shall  be  recorded  in  conformity  to  the  law  Bppli< 
to  recording  iiixtrunients  now  in  force  in  said  Indian 
ritory. 

§  77K.  Lands  to  Bevert  in  Default  of  Heirs.— (Sec. 
That  if  any  nllottee  of  the  Choctaw,  Chickasaw,  Chen 
Creek,  or  Seminole  Tribes  die  intestate  without  wi< 
heir  or  heirs,  or  surviving  spouse,  seized  of  all  or  any 
tlon  of  his  allotment  prior  to  the  final  distribution  of 
tribal  property,  and  such  fact  shall  be  known  by  theS- 
tary  of  the  Interior,  the  lands  allotted  to  him  shall  n 
to  the  tribe  and  be  disposed  of  as  herein  provided  fur 
pkiN  lands;  but  if  the  death  of  such  allottee  be  not  kr 
by  the  Hecretary  of  the  Interior  befoi-e  final  distributk 
the  tribal  property,  the  land  shall  escheat  to  and  ve 
such  State  av  Territory  as  may  be  formed  to  includf 
lands.  That  heirs  of  deceased  Mississippi  Choctairs 
died  before  making  proof  of  removal  to  and  aettlenwi 
the  Choctaw  country  and  within  the  period  prescribe 
law  for  making  such  proof  may  within  sixty  days  fmu 
passa[;p  of  this  act  appear  before  the  Commissioner  t( 
Mvc  Civilized  Tribes  and  make  such  proof  as  would  b 
(luired  if  made  by  such  deceased  Missis.sippi  Choctairs; 
the  decision  of  the  Commi.ssioner  to  the  Five  Civilized  T 
shall  be  limil  therein,  and  no  appeal  therefrom  shall  li 
lowed. 

r.30 


Ir  .--. 


ACT  APBiii  26,  1906.  §  781 


I  779.    Bemoval    of    BestricUon^— Adult    and 

irsw — (Sec.  22.)  That  the  adult  heirs  of  any  deceased 
iian  of  either  of  the  Five  Civilized  Tribes  whose  selection 
8  been  made,  or  to  whom  a  deed  or  patent  has  been  is- 
jed  for  his  or  her  share  of  the  land  of  the  tribe  to  which 
i  or  she  belongs  or  belonged,  may  sell  and  convey  the 
Qds  inherited  from  such  decedent;  and  if  there  be  both 
lalt  and  minor  heirs  of  such  decedent,  then  such  minors 
ly  join  in  a  sale  of  such  lands  by  a  guardian  duly  ap- 
inted  by  the  proper  United  States  court  for  the  Indian 
rritory.  And  in  case  of  the  organization  of  a  State  or 
rritory,  then  by  a  proper  court  of  the  county  in  which 
d  minor  or  minors  may  reside  or  in  which  said  real  es- 
«  is  situated,  upon  an  order  of  such  court  made  upon 
bition  filed  by  guardian.  All  conveyances  made  under 
M  provision  by  heirs  who  are  full-blood  Indians  are  to  be 
bject  to  the  approval  of  the  Secretary  of  the  Interior, 
^er  such  rules  and  regulations  as  he  may  prescribe. 


S  780.  Wills. — (Sec.  23.)  Every  person  of  lawful  age 
d  sound  mind  may  by  last  will  and  testament  devise  and 
C]iieath  all  of  his  estate,  real  and  personal,  and  all  inter- 
fc  therein:  Provided,  That  no  will  of  a  full-blood  Indian 
"^ing  real  estate  shall  be  valid,  if  such  last  will  and  tes- 
^ent  disinherits  the  parent,  wife,  spouse,  or  children  of 
^h  full-blood  Indian,  unless  acknowledged  before  and  ap- 
*^ed  by  a  judge  of  the  United  States  court  for  the  In- 
^  Territory,  or  a  United  States  commissioner. 

781.  Beads.— (Sec.  24.)  That  in  the  Choctaw,  Chicka- 
and  Seminole  Nations  public  highways  or  roads  two 
^  in  width,  being  one  rod  on  each  side  of  the  section 
»  may  be  established  on  all  section  lines;  and  all  allot- 
i^  purchasers,  and  others  shall  take  title  to  such  land 
lect  to  this  provision,  and  if  buildings  or  other  improve- 
Its  are  damaged  in  consequence  of  the  establishment  of 
^  public  highways  or  roads,  such  damages  acexxxYw^  -^tv^^^ 
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to  the  in&u^ratioti  of  a  State  government  shall  be 
mined  under  the  direction  of  the  Secretary  of  the  Id 
and  be  paid  for  from  the  funds  of  said  tribes,  respect 
All  expenses  incident  to  the  establishment  of  public 
ways  or  roads  iii  the  Creek,  Cherokee,  Choctaw,  Chle) 
and  Seminole  Nations,  including  clerical  hire,  per 
salary,  and  expenses  of  viewers,  appraisers,  and  ( 
shall  be  paid  under  the  direction  of  the  Secretary  of  tl 
terior  from  the  funds  of  the  tribe  or  nation  in  whieli 
public  highways  or  roads  are  established.  Any  person, 
or  corporation  obstructing  any  public  highway  or 
and  who  shall  fail,  neglect,  or  refuae  for  a  period  o: 
days  after  notice  to  remove  or  cause  to  be  removed  ant 
all  obHtruetions  from  such  public  highway  or  road,  shi 
deemed  guilty  of  a  misdemeanor,  and  upon  conviction 
be  fined  not  exceeding  ten  dollars  per  day  for  esfh 
every  day  in  excess  of  said  ten  days  which  said  obstrm 
is  permitted  to  remain:  Provided,  however,  That  notw 
the  establishment  of  public  highways  or  roads  need  nt 
given  to  aliottees  or  others,  except  in  cases  where  sufh 
lie  highways  or  roads  are  obstructed,  and  everj-  persoi 
strueting  any  such  public  highway  or  rond,  as  afore 
shall  also  be  liable  in  a  civil  action  for  all  damans 
tained  by  any  pei'son  who  has  in  any  manner  ivhal 
been  diimaged  by  reason  of  such  obstruction, 

$  782.  Light  or  Power  Companies.— (Sec.  25.)  ' 
any  HRht,  or  power  eompany  doing  business  within  th( 
its  of  the  Indian  Territory,  in  compliance  with  the  ls« 
the  I'nited  States  that  are  now  or  may  lie  in  force  tlw 
be,  and  the  same  are  hereby,  invested  and  empowered 
the  right  of  locating,  coiLstrueting,  owning,  operstinit 
ing  and  maintaining  canals,  reser\'oirs,  auxiliary  s 
works,  and  a  dam  or  dams  across  any  non-navigable  sti 
within  the  limits  of  said  Indian  Territory,  for  the  pur 
of  obtaining  a  sufficient  supply  of  water  to  manuflt 
and  generate  wntct,  e\c<,'^Vw,  w  (AV«  ^wer,  light,  oad 
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0  utilize  and  transmit  and  distribute  such  power,  light, 
leat  to  other  places  for  its  own  use  or  other  individuals 
irporations,  and  the  right  of  locating,  constructing, 
ig,  operating,  equipping,  using  and  maintaining  the 
sary  pole  lines  and  conduits  for  the  purpose  of  trans- 
rig  and  distributing  such  power,  light,  and  heat  to 

places  within  the  limits  of  said  Indian  Territory, 
at  the  right  to  locate,  construct,  own,  operate,  use  and 
tain  such  dams,  canals,  reservoirs,  auxiliary  steam 
s,  pole  lines,  and  conduits  in  or  through  the  Indian 
tory,  together  with  the  right  to  acquire,  by  condemna- 
purchase  or  agreement  between  the  parties,  such  land 

may  deem  necessary  for  the  locating,  constructing, 
ng,  operating,  using  and  maintaining  of  such  dams, 
3,  reservoirs,  auxiliary  steam  works,  pole  lines,  and 
aits  in  or  through  any  land  held  by  any  Indian  tribe 
ition,  person,  individual,  corporation,  or  municipality 
id  Indian  Territory,  or  in  or  through  any  lands  in  said 
in  Territory  which  have  been  or  may  hereafter  be  aU 
i  in  severalty  to  any  individual  Indian  or  other  per- 
inder  any  law  or  treaty,  whether  the  same  have  or  have 
een  conveyed  to  the  allottee,  with  full  power  of  aliena- 
is  hereby  granted  to  any  company  complying  with  the 
sions  of  this  act:  Provided,  That  the  purchase  from 
igreements  with  individual  Indians,  where  the  right 
enation  has  not  theretofore  been  granted  by  law,  shall 
bject  to  approval  by  the  Secretary  of  the  Interior. 
case  of  the  failure  of  any  light,  or  power  company  to 

amicable  settlement  with  any  individual  owner,  oc- 
it,  allottee,  tribe,  nation,  corporation,  or  municipality 
ly  lands  or  improvements  sought  to  be  condemned  or 
priated  under  this  act  all  compensation  and  damages 
paid  to  the  dissenting  individual  owner,  occupant,  al- 
,  tribe,  nation,  corporation,  or  municipality  by  reason 
B  appropriation  and  condemnation  of  said  lands  and 
ivements  shall  be  determined  as  provided  in  sections 

1  and  seventeen  of  an  act  of  Congress  entitled  "Axv 
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Act  to  grant  a  right  of  way  through  Oklahoma  Territwy 
and  the  Indian  Territory  to  the  Enid  and  Anadarko  Bail- 
way  Company,  and  for  other  purposes, ' '  approved  Pebruaiy 
twenty-eighth,  nineteen  hundred  and  two  (Public  Num- 
bered Twenty-six),  and  all  such  proceedings  hereunder  shall 
conform  to  said  sections,  except  that  sections  three  and 
four  of  said  act  shall  have  no  application,  and  except  that 
hereafter  the  plats  required  to  be  filed  by  said  act  shall  be 
filed  with  the  Secretary  of  the  Interior  and  with  the  Com- 
missioner to  the  Five  Civilized  Tribes,  and  where  the  words 
** Principal  Chief  or  Governor"  of  any  tribe  or  nation  oc- 
cur in  said  act,  for  the  purpose  of  this  act  there  is  inserted 
the  words  Commissioner  to  the  Five  Civilized  Tribes.  When- 
ever any  such  dam  or  dams,  canals,  reservoirs  and  auxiliary 
steam  works,  pole  lines,  and  conduits  are  to  be  constructed 
within  the  limits  of  any  incorporated  city  or  town  in  the 
Indian  Territory,  the  municipal  authorities  of  such  city  or 
town  shall  have  the  power  to  regulate  the  manner  of  con- 
struction therein,  and  nothing  herein  contained  shall  be  so 
construed  as  to  deny  the  right  of  municipal  taxation  in 
such  cities  and  towns:  Provided,  That  all  rights  granted 
hereunder  shall  be  subject  to  the  control  of  the  future  Ter- 
ritory or  State  within  which  the  Indian  Territory  may  be 
situated. 

§  788.  Municipal  Corporations — ^Assessment  for  Local 
Improvements. — (See.  2H.^  That  in  addition  to  the  powen 
now  conferred  by  law,  all  municipalities  in  the  Indian  Ter- 
ritory haviiijr  a  population  of  over  two  thousand  to  be  d^ 
terniined  l)y  the  last  census  taken  under  any  provision  of 
law  or  ordinance  of  the  council  of  such  municipality,  are 
lieroby  authorized  and  empowered  to  order  improvements 
of  the  streets  or  alleys  or  such  parts  thereof  as  may  be  in- 
cluded in  an  ordinance  or  order  of  the  common  council  ^ith 
the  consent  nf  a  majority  of  the  property  owners  whose 
pro])city  as  herein  provided  is  liable  to  assessment  theit- 
for  for  the  i)roposed  iniprovenient ;  and  said  council  is  em- 
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*ed  and  authorized  to  make  assessments  and  levy  taxes 
thie  consent  of  a  majority  of  the  property  owners  whose 
jrty  is  assessed,  for  the  purpose  of  grading,  paving, 
damizing,  curbing,  or  guttering  streets  and  alleys,  or 
ing  sidewalks  upon  and  along  any  street,  roadway,  or 

^within  the  limits  of  such  municipality,  and  the  cost  of 

iprading,  paving,  macadamizing,  curbing,  guttering,  or 
walk  constructed,  or  other  improvements  under  au- 
ity  of  this  section,  shall  be  so  assessed  against  the  abut- 

property  as  to  require  each  parcel  of  land  to  bear  the 

of  such  grading,  paving,  macadamizing,  curbing,  gut- 
fig,  or  sidewalk,  as  far  as  it  abuts  thereon,  and  in  the 
J  of  streets  or  alleys  to  the  center  thereof;  and  the  cost 
treet  intersections  or  crossing  may  be  borne  by  the  city 
ipportioned  to  the  quarter  blocks  abutting  thereon  upon 

same  basis.  The  special  assessments  provided  for  by 
(  section  and  the  amount  to  be  charged  against  each  lot 
parcel  of  land  shall  be  fixed  by  the  city  council  or  under 
authority  and  shall  become  a  lien  on  such  abutting  prop- 
jr,  which  may  be  enforced  as  other  taxes  are  enforced 
ler  the  laws  in  force  in  the  Indian  Territory.  The  total 
ount  charged  against  any  tract  or  parcel  of  land  shall 

exceed  twenty  per  centum  of  its  assessed  value,  and 
re  shall  not  be  required  to  be  paid  thereon  exceeding  one 

centum  per  annum  on  the  assessed  value  and  interest  at 

per  centum  on  the  deferred  payments. 

*or  the  purpose  of  paying  for  such  improvements  the 

council  of  such  municipality  is  hereby  authorized  to 
e  improvement  script  or  certificates  for  the  amount  due 
such  improvements,  such  script  or  certificates  to  be  pay- 
j  in  annual  installments  and  to  bear  interest  from  date  at 
rate  of  six  per  centum  per  annum,  but  no  improvement 
pt  shall  be  issued* or  sold  for  less  than  its  par  value.  All 
said  municipalities  are  hereby  authorized  to  pass  all 
inanees  necessary  to  carry  into  effect  the  above  provi- 
LS  and  for  the  purpose  of  doing  so  may  divide  such 
licipality  into  improvement  districts. 
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§  784.  Taxation  of  Railroads.— That  the  tangible  propyl 
erty  of  railroad  corporations  (exclusive  of  rolling  stock) 
located  within  the  corporate  limits  of  incorporated  citiei 
and  towns  in  the  Indian  Territory  shall  be  assessed  and 
taxed  in  proportion  to  its  value  the  same  as  other  property 
is  assessed  and  taxed  in  such  incorporated  cities  and  towiu ; 
and  all  such  city  or  town  councils  are  herby  empowered  to 
pass  such  ordinances  as  may  be  necessary  for  the  assea- 
ment,  equalization,  levy  and  collection,  annually,  of  a  tax 
on  all  property  except  as  herein  stated  within  the  corporate 
limits  and  for  carrying  the  same  into  effect:  PnmdadL 
That  should  any  person  or  corporation  feel  aggrieved  hj 
any  assessment  of  property  in  the  Indian  Territory,  an  ap> 
peal  from  such  assessment  may  be  taken  within  sixty  daji  \ 
by  orip:inal  petition  to  be  filed  in  United  States  court  in  the 
district  in  which  such  city  or  town  is  located,  and  the  ques- 
tion of  the  amount  and  legality  of  such  assessment,  and  the 
validity  of  the  ordinance  under  which  such  assessment  'n 
made  may  be  determined  by  such  court  and  the  costs  of 
such  proceeding  shall  be  taxed  and  apportioned  between 
the  parties  as  the  court  shall  find  to  be  just  and  equitable. 

§  785.    Tribal  Lands  Not  to  Become  Public  Lands. — (See. 

27.)  That  the  lands  belonging  to  the  Choctaw,  Chickasaw, 
Cherokee,  Creek,  or  Seminole  Tribes,  upon  the  dissolution 
of  said  tribes,  shall  not  become  public  lands  nor  property 
of  the  United  States,  but  shall  be  held  in  trust  by  the 
United  States  for  the  use  and  benefit  of  the  Indians  respect- 
ively comprising  each  of  said  tribes,  and  their  heirs  as  the 
same  shall  appear  by  the  rolls  as  finally  concluded  as  here- 
tofore and  hereinafter  provided  for:  Provided,  That  noth- 
ing herein  contained  shall  interfere  with  any  allot?nents 
heretofore  or  hereafter  made  or  to  be  made  under  the  pro- 
visions of  this  or  any  other  act  of  Congress. 

§  786.    Tribal  Gtovemments  Continued.— (Sec.  28.)   That 
the  tribal  existence  and  present  tribal  governments  of  the 
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w,  Chickasaw,  Cherokee,  Creek,  and  Seminole  Tribes 
ons  are  hereby  continued  in  full  force  and  effect  for 
poses  authorized  by  law,  until  otherwise  provided  by 
ut  the  tribal  council  or  legislature  in  any  of  said 
or  nations  shall  not  be  in  session  for  a  longer  period 
lirty  days  in  any  one  year:  Provided,  That  no  act, 
ice  or  resolution  (except  resolutions  of  adjoum- 
of  the  tribal  council  or  legislature  of  any  of  said 
3r  nations  shall  be  of  any  validity  until  approved  by 
;sident  of  the  United  States :  Provided  further,  That 
tract  involving  the  payment  or  expenditure  of  any 
or  affecting  any  property  belonging  to  any  of  said 
or  nations  made  by  them  or  any  of  them  or  by  any 
thereof,  shall  be  of  any  validity  until  approved  by 
esident  of  the  United  States. 

.  29.)  That  all  acts  and  parts  of  acts  inconsistent 
le  provisions  of  this  act  be,  and  the  same  are  hereby, 
jd. 

poved,  April  26,  1906. 


^^1 


CHAPTER    LI. 

ACT  MAY  27,  1908. 

Obap.  199. — An  Act  for  the  removal  of  restiictioiu  ' 
part  of  the  lands  of  allottees  of  the  Five  Civi 
Tribes,  and  for  other  purposes.    (35  Stat.  312.) 

St&tuB  of  Allotted  Lands  tn  Regard  to  Alienation. 

Leasee  ot  Restricted  Land. 

EInrollment  Records,  Evidence  of  Age  and  Quantum  a 

dlan  Blood. 
Status  of  Prior  Leases. 
Lands  from  Which  RestrlctionB  Removed,  Taxation,  Ei> 

tion. 
Effect  of  Attempted  Alienation  of  Restricted  Laud. 
Probate  Courts  Given  Jurisdiction  ot  Indian  Minors. 
Secretary  Authorized  to  Sue  for  Allottees. 
No  Contests  After  Sixty  Days. 

Judge  of  County  Court  Authorized  to  Approve  Conveyaj 
Statue  of  Inherited  Laad  in  Regard  to  Alienation. 
Choctaw-Chickasaw  School  Warrants, 
Collection  of  Royalties  on  Mineral  L^eases. 
Disposition  of  Allotment  Records. 
Accounting  of  Tribal  Affairs. 
Townsltes. 

§  7K7,  Status  of  Allotted  Lands  in  Regard  to  Alie 
tion, — Thai  from  and  after  sixty  days  from  the  dateoti 
Hct  tho  statii.s  of  the  land.s  allotted  heretofore  or  \ttmi 
to  allotlocs  of  the  Five  (.'iviJized  Tribes  shall,  as  regards 
strietioiis  on  alipnntion  or  incumbrance,  be  as  follon's;  - 
lands,  iiieludiriK  homesteads,  of  said  allottees  enrolled  » 
termarricd  H'hite.s,  as  freedmeii,  and  as  mixed-blood  Indii 
having  less  than  half  Indian  blood  including  minors  sk 
he  fire  fr-oin  all  i-estrietioiis.  All  lands,  except  homesW 
of  said  allottees  enrolled  as  mixed-blood  Indians  h»*i 
half  or  mort  than  half  and  less  than  three-quarters  bS 
l»Iood  shall  lie  fvoe  tvovti  sOk\  y?iA\\^\\qus.  All  homesW 
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id  allottees  enrolled  as  mixed-blood  Indians  having 
>r  more  than  half  Indian  blood,  including  minors  of 
degrees  of  blood,  and  all  allotted  lands  of  enrolled 
loods,  and  enrolled  mixed-bloods  of  three-quarters  or 
Indian  blood,  including  minors  of  such  degrees  of 
,  shall  not  be  subject  to  alienation,  contract  to  sell, 
•  of  attorney,  or  any  other  incumbrance  prior  to  April 
y-sixth,  nineteen  hundred  and  thirty-one,  except  that 
Bcretary  of  the  InteTior  may  remove  such  restrictions, 
y  or  in  part,  under  such  rules  and  regulations  concem- 
trms  of  sale  and  disposal  of  the  proceeds  for  the  bene- 
the  respective  Indians  as  he  may  prescribe.  The 
tary  of  the  Interior  shall  not  be  prohibited  by  this 
7om  continuing  to  remove  restrictions  as  heretofore, 
lothing  herein  shall  be  construed  to  impose  restric- 
removed  from  land  by  or  under  any  law  prior  to  the 
^e  of  this  act.  No  restriction  of  alienation  shall  be 
•ued  to  prevent  the  exercise  of  the  right  of  eminent 
in  in  condemning  rights  of  way  for  public  purposes 
allotted  lands,  and  for  such  purposes  sections  thir- 
to  twenty-three  inclusive,  of  an  act  entitled  "An  Act 
int  the  right  of  way  through  Oklahoma  Territory  and 
ndian  Territory  to  the  Enid  and  Anadarko  Railway 
any,  and  for  other  purposes,**  approved  February 
y-eighth,  nineteen  hundred  and  two  (Thirty -second 
tes  at  Large,  page  forty-three),  are  hereby  continued 
ce  in  the  State  of  Oklahoma. 

B8.  Leases  of  Restricted  Land.— (Sec.  2.)  That  all 
other  than  homesteads  allotted  to  members  of  the 
;^ivilized  Tribes  from  which  restrictions  have  not  been 
ed  may  be  leased  by  the  allottee  if  an  adult,  or  by 
ian  or  curator  under  order  of  the  proper  probate 
if  a  minor  or  incompetent,  for  a  period  not  to  exceed 
ears,  without  the  privilege  of  renewal:  Provided, 
leases  of  restricted  lands  for  oil,  gas  or  other  mining 
ses,  leases  of  restricted  homesteads  for  more  tVv^w  ^Vkft, 
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year,  and  leases  of  restricted  lands  for  jieriods  of  more  thai 
five  years,  may  be  made,  with  the  approval  of  the  Secretar 
ofthe  Interior,  under  rules  and  regulations  provided  by  thi 
Secretary  of  the  Interior,  and  not  otherwise:  And  pro 
Tided  fturther.  That  the  jurisdiction  of  the  probate  courtf 
of  the  State  of  Oklahoma  over  lands  of  minors  ajid  ineoni- 
petenls  shall  be  subject  to  the  foregoing  provisions,  snd 
the  term  minor  or  minors,  as  used  in  this  act,  shall  include 
all  males  under  the  age  of  twenty-one  years  and  all  femilo 
under  the  age  of  eighteen  years. 

§  7)^1).  Enrollment  Records  Evidence  of  Age  and  Qiu- 
tum  of  Indian  Blood.— {Sec.  3,)  That  the  rolls  of  citii* 
ship  and  of  frcedinen  of  the  Five  Civilized  Tribes  approrri 
by  the  Secretary  of  the  Interior  shall  be  conclusive  oi- 
dence  a.s  to  the  (juantuiu  of  Indian  blood  of  any  enrolirf 
citizen  or  freednuni  of  said  tribes  and  of  no  other  persoB 
to  determine  (|uestions  arising  under  this  act  and  tk  en- 
rollment records  of  the  Commissioner  to  the  Five  Civilian 
Tribes  shall  hereafter  he  conclusive  evidence  as  to  theip 
of  said  citizen  or  freedman.  | 

^  TOO.  Status  of  Prior  Leases. — That  no  oil,  gas,  or  otk 
mineral  Icjise  entered  into  by  any  of  said  allottees  prior  9 
the  removal  of  rcstnefions  requiring  the  approval  ofHt 
Wecretary  of  the  Interior  shall  be  rendered  invalid  li.vt" 
act,  but  the  .same  shall  be  subject  to  the  approval  ot  * 
Secretiiry  of  the  Interior  as  if  this  act  had  not  been  pasw: 
Provided,  Thai  the  owner  or  owners  of  any  allotted  Iirf 
from  wliif-b  rcstriclions  nre  removed  by  this  act,  or 
been  removed  by  previous  acts  of  Congress,  or  by  the  Si) 
rctary  of  Ibc  Interior,  or  may  hereafter  be  removed  xaif 
and  by  Jiiithonly  of  any  act  of  Congress,  shall  have  tl 
power  to  eaneel  and  iiiinul  any  nil,  gas,  or  mineral  lease 
said  land  whenever  the  owner  or  owners  of  said  land  I 
the  owner  or  owners  of  the  lease  thereon  agree  in  writi 
(0  terminate  wiiA  \eas.o  viuA.  ftle  with  the  Secretary  of  4 
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Interior,  or  his  designated  agent,  a  true  copy  of  the  agree- 
ment in  writing  canceling  said  lease,  which  said  agreement 
shall  be  executed  and  acknowledged  by  the  parties  thereto 
in  the  manner  required  by  the  laws  of  Oklahoma  for  the 
execution  and  acknowledgment  of  deeds,  and  the  same  shall 
be  recorded  in  the  county  where  the  laud  is  situate. 

^  791.  Lands  From  Which  Restrictions  Removed  — 
Taxation — Exemption. — (Sec.  4.)  That  all  land  from  which 
restrictions  have  been  or  shall  be  removed  shall  be  subject 
to  taxation  and  all  other  civil  burdens  as  though  it  were 
the  property  of  other  persons  than  allottees  of  the  Five 
Civilized  Tribes :  Provided,  That  allotted  lands  shall  not  be 
subjected  or  held  liable,  to  any  form  of  personal  claim,  or 
demand,  against  the  allottees  arising  or  existing  prior  to 
the  removal  of  restrictions,  other  than  contracts  heretofore 
expressly  permitted  by  law. 

§  792.  Effect  of  Attempted  Alienation  of  Restricted 
Land. — (Sec.  5.)  That  any  attempted  alienation  or  incum- 
brance by  deed,  mortgage,  contract  to  sell,  power  of  at- 
torney, or  other  instrument  or  method  of  incumbering  real 
estate,  made  before  or  after  the  approval  of  this  act,  which 
affects  the  title  of  the  land  allotted  to  allottees  of  the  Five 
Civilized  Tribes  prior  to  removal  of  restrictions  therefrom, 
and  also  any  lease  of  such  restricted  land  made  in  violation 
of  law  before  or  after  the  approval  of  this  act  shall  be  abso- 
lutely null  and  void. 

§  793.  Probate  Courts  Given  Jurisdiction  of  Indian 
IDnors. — (Sec.  6.)  That  the  persons  and  property  of  minor 
allottees  of  the  Five  Civilized  Tribes  shall,  except  as  other- 
wise  specifically  provided  by  law,  be  subject  to  the  juris- 
iiction  of  the  probate  courts  of  the  State  of  Oklahoma. 
Fhe  Secretary  of  the  Interior  is  hereby  empowered,  under 
Hies  and  regulations  to  l)e  ])resci'il)ed  by  him,  to  appoint 
meh   local  representatives  within  the  Stale  oi  OV\^\\v\v\\v\ 
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who  shall  be  citizens  of  that  State  or  now  dcnnicUed  t1 
as  he  may  deem  necessary  to  inquire  into  and  invea 
the  conduct  of  ^ardiana  or  curators  having  in  ch&i^ 
estates  of  such  minors,  and  whenever  such  repr«sen 
or  representatives  of  the  Secretary  of  the  Interior 
be  of  opinion  that  the  estate  of  any  minor  is  not 
properly  cared  for  by  the  guardian  or  curator,  or  tlit 
same  is  in  any  manner  being  dissipated  or  wasted  o 
ing  permitted  to  deteriorate  in  value  by  reason  of  the 
ligence  or  carelessness  or  incompetency  of  the  guardii 
curator,  said  representative  or  representatives  of  tlie 
'  retary  of  the  Interior  shall  have  power  and  it  shai 
their  duty  to  report  said  matter  in  full  to  the  proper 
bate  court  and  take  the  necessary  steps  to  have  such 
ter  fully  investigated,  and  go  to  the  further  extent  of  p 
cuting  any  necessary  remedy,  either  civil  or  crimina 
both,  to  preserve  the  property  and  protect  the  interesl 
said  minor  allottees;  and  it  shall  be  the  further  dut, 
such  representative  or  representatives  to  make  full 
complete  reports  to  the  Secretary  of  the  Interior.  All: 
reports,  either  to  the  Secretary  of  the  Interior  or  to 
proper  probate  court,  shall  become  public  records  and 
ject  to  the  inspection  and  examination  of  the  publie, 
the  necessarj-  court  fees  shall  be  allowed  against  the 
tates  of  said  minors.  The  probate  courts  may,  in  their 
cretion,  appoint  any  such  representative  of  the  Secrf 
of  the  Interior  a  guardian  or  curator  for  such  minors,  k 
out  foe  or  I'hiirge. 

§  7fl4.  Secretory  Authorised  to  Sue  for  Allottew.- 
said  representatives  of  tbe  Secretary  of  the  Interior 
further  authorized,  and  it  is  made  their  duty,  to  mn 
and  advise  all  allottees,  adult  or  minor,  having  restri 
lands  of  ail  of  their  legal  rights  with  reference  to  t 
restricted  lands,  without  charge,  and  to  advise  them  in 
preparation  tif  all  ieasos  authorized  by  law  to  be  made, 
at  the  rcq\icst  «T  ivny  sWuWtii  VaVw^^  t«!.tcicted  land 
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shall,  without  charge,  except  the  necessary  court  and  re- 
eording  fees  and  expenses,  if  any,  in  the  name  of  the  allot- 
tee, take  such  steps  as  may  be  necessary,  including  the 
bringing  of  any  suit  or  suits  and  the  prosecution  and  ap- 
peal thereof,  to  cancel  and  annul  any  deed,  conveyance, 
mortgage,  lease,  contract  to  sell,  power  of  attorney,  or  any 
other  encumbrance  of  any  kind  or  character,  made  or  at- 
tempted to  be  made  or  executed  in  violation  of  this  act  or 
any  other  act  of  Congress,  and  to  take  all  steps  necessary 
to  assist  said  allottees  in  acquiring  and  retaining  posses- 
sion of  their  restricted  lands. 

Supplemental  to  the  funds  appropriated  and  available 
for  expenses  connected  with  the  affairs  of  the  Five  Civil- 
iied  Tribes,  there  is  hereby  appropriated,  for  the  salaries 
and  expenses  arising  under  this  section,  out  of  any  funds 
in  the  Treasury  not  otherwise  appropriated,  the  sum  of 
ninety  thousand  dollars,  to  be  available  immediately,  and 
until  July  first,  nineteen  hundred  and  nine,  for  expenditure 
nnder  the  direction  of  the  Secretary  of  the  Interior:  Pro- 
vided, That  no  restricted  lands  of  living  minors  shall  be 
sold  or  encumbered,  except  by  leases  authorized  by  law, 
by  order  of  the  court,  or  otherwise. 

And  there  is  hereby  further  appropriated,  out  of  any 
money  in  the  Treasury  not  otherwise  appropriated,  to  be 
immediately  available  and  available  until  expended  as  the 
Attorney  General  may  direct,  the  sum  of  fifty  thousand 
dollars,  to  be  used  in  the  payment  of  necessary  expenses 
incident  to  any  suits  brought  at  the  request  of  the  Secre- 
tar>'  of  the  Interior  in  the  eastern  judicial  district  of  Okla- 
homa: Provided,  That  the  sum  of  ten  thousand  dollars  of 
the  above  amount,  or  so  much  thereof  as  may  be  necessary, 
may  be  expended  in  the  prosecution  of  cases  in  the  western 
judicial  district  of  Oklahoma. 

Any  suit  brought  by  the  authority  of  the  Secretary  of 
the  Interior  against  the  vendee  or  mortgagee  of  a  town 
lot,  against  whom  the  Secretary  of  the  Interior  may  find 
npon  investigation  no  fraud  has  been  esta\)Vis\ved,  m^^  \i^ 
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dismissed  and  the  title  quieted  upon  payment  of  the  foD 
balance  due  on  the  original  appraisement  of  such  lot:  tn- 
vided,  That  such  investigation  must  be  concluded  withia  i 
six  months  after  the  passage  of  this  act.  i 

Nothing  in  this  act  shall  be  construed  aa  a  denial  of  tkt4 
right  of  the  I'nited  States  to  take  such  steps  as  may  bi 
necessary,  Including  the  bringing  of  any  suit  and  the 
cutioii  and  appeal  thereof,  to  acquire  or  retain  posiwii 
of  restricted  Indian  lands,  or  to  remove  cloud  tfaerefrm 
or  clear  title  to  the  same,  in  cases  where  deeda,  lease*, 
conti'actH  of  any  other  kind  or  character  whatsoever  hi 
been  or  shall  be  made  contrary  to  law  with  respect  to  soek 
lands  prior  to  the  removal  therefrom  of  reatrictiotu  up* 
the  alienation  thereof;  such  suits  to  be  brought  on  th*  i» 
onuncndntinn  of  the  Secretarj'  of  the  Interior,  without  Ml 
or  charges  to  the  allottees,  the  necessary  expenses 
diiing  to  be  defrayed  from  the  money  appropriated  bytliii 
act. 

§  795.    No  Contests  After  Sixty  Days.— (Sec.  T.)    TM 
no  contest  shnlt  be  instituted  after  sixty  days  from  th« 
of  the  selection  of  iniy  allotment  hereafter  made,  nor  »ftii 
ninety  days  from  the  approval  of  this  act  in  case  of  sel 
lions  iinide  prior  thereto  by  or  for  any  allottee  of  the  Pifl 
Civilized   Tribes,   iind,   as  early   thereafter   as   prnctiMl 
deed  or  pnlciit  shall  issue  therefor. 

i  T!)(i.  Judge  of  County  Court  Authorized  to  Appf* 
Conveyances. — (Sec.  K.)  That  section  twenty-three  ot 
act  entitled  "An  act  to  provide  for  the  final  dispositi 
of  the  affairs  of  the  Five  Tivilized  Tribes  in  the  Indi 
Territory,  and  fur  other  purposes,"  approved  April  tffeBl 
sixth,  nint'li'cn  hundred  and  six,  is  hereby  amended  bvii 
int'  at  llic  I'lul  of  said  section  the  words  "or  a  judge a(i 
c.niiily  cou?'!  of  tlic  Stale  of  Oklahoma. 

^  7!>7.    Status  ot  \'ci:b«fA«&.  IaaiI  in  Regnrd  to  AIM 
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Sec.  9.)  That  the  death  of  any  allottee  of  the  Five 
i  Tribes  shall  operate  to  remove  all  restrictions  upon 
nation  of  said  allottee's  land:  Provided,  That  no 
nee  of  any  interest  of  any  full-blood  Indian  heir  in 
id  shall  be  valid  unless  approved  by  the  court  hav- 
sdiction  of  the  settlement  of  the  estate  of  said  de- 
etllottee:  Provided  further,  'fhat  if  any  member  of 
g  Civilized  Tribes  of  one-half  or  more  Indian  blood 
B  leaving  issue  surviving,  born  since  March  fourth, 

I  hundred  and  six,  the  homestead  of  such  deceased 
shall  remain  inalienable,  unless  restrictions  against 
jn  are  removed  therefrom  by  the  Secretary  of  the 

in  the  manner  provided  in  section  one  hereof,  for 
and  support  of  such  issue,  during  their  life  or  lives, 
pril  twenty-sixth,  nineteen  hundred  and  thirty-one; 
o  such  issue  survive,  then  such  allottee,  if  an  adult, 
pose  of  his  homestead  by  will  free  from  all  restric- 
f  this  be  not  done,  or  in  the  event  the  issue  herein- 
provided  for  die  before  April  twenty-sixth,  nine- 
ndred  and  thirty-one,  the  land  shall  then  descend 
eirs,  according  to  the  laws  of  descent  and  distribu- 
the  State  of  Oklahoma,  free  from  all  restrictions: 
d  further,  That  the  provisions  of  section  twenty- 
■  the  act  of  April  twenty-sixth,  nineteen  hundred 

as  amended  by  this  act,  are  hereby  made  applica- 

II  wills  executed  under  this  section. 

Choctaw-Chickasaw  School  Warrants. — (Sec.  10.) 
?  Secretary  of  the  Interior  is  hereby  authorized  and 

to  pay  out  of  any  moneys  in  the  Treasury  of  the 
States,  belonging  to  the  Choctaw  or  Chickasaw  na- 
spectively,  any  and  all  outstanding  general  and 
rarrants  duly  signed  hy  the  auditor  of  public  ac- 
f  the  Choctaw  and  Chickasaw  nations,  and  drawn 
lational  treasurers  thereof  prior  to  January  first, 

hundred  and  seven,  with  six  per  cent  interest  per 
from  the  respective  dates  of  said  waTrai[i\»\  "tr^- 
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Tided,  That  said  warrants  be  presented  to  the  United 
Indian  agent  at  the  Union  Agency,  Muskogee,  Okl 
within  sixty  days  from  the  passage  of  this  act,  ti 
with  the  affidavits  of  the  respective  holders  of  sai 
rants  that  they  purchased  the  same  in  good  faitb 
valuable  consideration,  and  had  no  reason  to  suapeci 
in  the  issuance  of  said  warrants:  Provided  fOrtha 
such  warrants  remaining  in  the  hands  of  the  ori^al 
shall  be  paid  by  said  Secretary  when  it  is  shown  tl 
services  for  which  said  warrants  were  issued  were  a 
performed  by  said  payee. 

§  79!).  Collection  of  Royalties  on  Mineral  Leaws.- 
11.)  That  all  royalties  arising  on  and  after  July  firsi 
teen  hundred  and  eight,  from  mineral  leases  of  a 
Seminole  lands  heretofore  or  hereafter  made,  whi 
subject  to  the  supervision  of  the  Secretary  of  the  li 
shall  be  paid  to  the  United  States  Indian  agent, 
Agency,  for  Ihc  benefit  of  the  Indian  lessor  or  his 
i-cprescntiitive  to  whom  such  royalties  shall  theresf 
long;  and  no  such  lease  shall  be  made  after  said  i 
cepf  with  the  allottee  or  owner  of  the  land:  Providei 
the  interest  of  the  Seminole  Nation  in  leases  or  n 
arising  thereunder  on  all  allotted  lands  shall  cease  o 
thirtieth,  nineteen  hundred  and  eight. 

§  ROO.-  Disposition    of    Allotment    Records. — (Se 

That  all  records  pertaining  to  the  allotment  of  lands 
Five  riviliKod  Tribes  shall  be  finally  deposited  in  lh 
of  the  Ignited  Stales  Indian  agent.  Union  Agency,  nl 
as  the  Secretary  of  the  Interior  shall  determine  such 
shall  be  tsiken,  and  there  is  hereby  appropriated,  oat 
money  in  the  Treasury  not  otherwise  appropriated 
iiiiinedintely  available  as  the  Secretary  of  the  Interi' 
direct,  the  sum  of  fifteen  thousand  dollars,  or  so 
thereof  as  may  be  necessary  to  enable  the  Secretary 
Interior   to   f\u-\m\v  Wft  n^vvwu?,  ft«i\i5A\fcs.  of  the  Si 
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Oklahoma  certified  copies  of  such  portions  of  said  records 
affect  title  to  lands  in  the  respective  counties. 


§  801.    Accounting  of  Tribal  Officers.— (Sec.  13.)    That 
le  second  paragraph  of  section  eleven  of  an  act  entitled 

'An  act  to  provide  for  the  final  disposition  of  the  affairs 

the  Five  Civilized  Tribes  in  the  Indian  Territory,  and 

other  purposes,'*  approved  April  twenty-sixth,  nineteen 

lundred  and  six,  is  hereby  amended  to  read  as  follows: 

That  every  officer,  member,  or  representative  of  the  Five 
ivilized  Tribes,  respectively,  or  any  other  person  having 
his  possession,  custody,  or  control,  any  money  or  other 
iperty,  including  the  books,  documents,  records,  or  any 
ther  i>apers,  of  any  of  said  tribes,  shall  make  full  and  true 
lount  and  report  thereof  to  the  Secretary  of  the  Interior, 
shall  pay  all  money  of  the  tribe  in  his  possession,  cus-. 
ly,  or  control  and  shall  deliver  all  other  tribal  properties 
held  by  him  to  the  Secretary  of  the  Interior,  and  if  any 
irson  shall  willfully  and  fraudulently  fail  to  account  for 
such  money  and  property  so  held  by  him,  or  to  pay  and 
fliver  the  same  as  herein  provided,  prior  to  July  thirty- 
;,  nineteen  hundred  and  eight,  he  shall  be  deemed  guilty 
embezzlement  and  upon  conviction  thereof  shall  be  pun- 
led  by  fine  of  not  exceeding  five  thousand  dollars,  or  by 
■nprisonment  not  exceeding  five  years,  or  by  both  such  fine 
imprisonment,  according  to   the  laws  of  the  United 
ites  relating  to  such  off'ense,  and  shall  be  liable  to  civil 
ledings  to  be  prosecuted  in  behalf  of  and  in  the  name 
the  tribe  or  tribes  in  interest  for  the  amount  or  value  of 
money  or  property  so  withheld. 

^  §  802.    Town  Sites.— (Sec.  14.)     That  the  provisions  of 
ion    thirteen  of  the   act   of  (-ongress  approved  April 
'cnty-sixth,  nineteen  hundred  and  six  (Thirty-fourth  Stat- 
at  Large,  page  one  hundred  and  thirty-seven),  shall 
apply  to  town  lots  and  town  sites  heretoiot^  cviX^NXi- 
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lished,  surveyed,  platted,  and  appraised  under  the  dir«etioi 
of  the  Secretary  of  the  Interior,  but  nothing  herein  eoa- 
tained  shall  be  construed  to  authorize  the  conveyance  ol 
any  interest  in  the  coal  or  asphalt  underlying  said  lots. 

Approved  May  27,  1908. 


CHAPTER    LII. 

mSCELLANEOUS    LEGISLATION    SUBSEQUENT    TO 

ACT   MAY  27,   1908. 

ACT  MAY  29,  1908. 
i  803.     Sale  of  Land  for  School  Purposes  Authorized. 

ACT  JUNE  25,  1910. 

804.  Deeds  Issued  After  Death  of  Allottee.  Effect  of. 

ACT  MAftCH  3,  1911. 

805.  Deputy  May  Sign  Allotment  Deed  for  Secretary  of  Interior. 

ACT  FEBRUARY  19,  1912. 

806.  Sale  of  Surface  of  Segregated  Coal  Lands  Authorized. 

807.  Lessee  to  Have  Option  to  Purchase. 

808.  Right  of  Entry  for  Prospecting  Retained. 

809.  Resale  Without  Regard  to  Appraised  Value. 

810.  Sales,  How  Conducted. 

811.  Lands  Not  Valuable  for  Coal  or  Asphalt. 

812.  Patent  After  Purchase  Price  Paid. 

813.  Appropriation  for  Expenses  of  Appraisement,  etc. 

814.  Secretary  to  Prescribe  Rules  and  Regulations. 

ACT  AUGUST  24,  1912. 

815.  Sale  of  Timber  Land  Authorized. 

ACT  AUGUST  24,  1912. 

816.  Segregated  Coal  Lands — Improvements. 

817.  Acceptance  of  Purchase  Price  of  Town  Lots. 

818.  Extending  Time  for  Classifying  and  Appraising    Coal    and 
Asphalt  Lands. 

819.  Extending  Time  for  Classifying  and   Appraising   Coal    and 
Asphalt  Lands. 
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ACT  DECEMBER  8,  1913. 

820.    Extending  Time  for  Classifying  and  Appraising    Ck>al  aad 
Asphalt  Lands  and  Improvements. 


ACT  MARCH  27,  1914. 

821.  Allotted  Land  Within  Drainage  District 

822.  Maximum  Assessment,  $15.00  per  acre. 


ACT  AUGUST  1,  1914. 

823.  Office  of  Superintendent  of  Five  Civilized  Tribes  Created. 

ACT  MAY  25,  1918. 

824.  Superintendent  of  Five  Civilized  Tribes  Authorized  to  Ap- 

prove Uncontested  Leases*  Elxcept  Oil  and  Gas  Leases. 


ACT  JUNE  14,  1918. 

825.  Determination  of  Heirship. 

826.  Lands  of  Full-blood  Indians  Subject  to  Participation. 


ACT  MAY  29,  1908. 

Chap.  216. — An  Act  to  authorize  the  Secretary  of  the  Iit^j 
rior  to  issue  patents  in  fee  to  purchasers  of  Inditf 
lands  under  any  law  now  existing  or  hereafter  •*[ 
acted,  and  for  other  purposes.     (35  Stat.  444.) 

§  803.    Sale  of  Land  for  School  Purposes  Authoriied-j 

(kScc.  10.)     That  the  Secretary  of  the  Interior  is  hereby »«• 
thorized  to  sell  for  use  for  school  purposes  to  school  fr] 
triot  of  the  State  of  Oklahoma,  from  the  unallotted 
of  the  Five  Civilized  Tribes,  tracts  of  land  not  to  ex( 
two  acres  in  any  one  district,  at  prices  and  under  re| 
tions  to  be  prescribed  by  him,  and  proper  conveyanofs 
such  lands  shall  be  executed  in  accordance  with  e: 
laws  regarding  the  conveyance  of  tribal  property;  and 
Secretary  of  t\\c  l\\\ev\0Y  ^ko  shall  have  authority  to 
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move  the  restrictions  on  the  sale  of  such  lands,  not  to  exceed 
two  acres  in  each  case,  as  allottees  of  the  Five  Civilized 
Tribes,  including  full  bloods  and  minors,  may  desire  to  sell 
for  school  purposes. 

ACT  JUNE  25,  1910. 

Oiap.  431.— An  Act  providing  for  determining  the  heirs  of 
deceased  Indians,  for  the  disposition  and  sale  of 
allotments  of  deceased  Indians,  for  the  leasing  of 
allotments,  and  for  other  purposes.     (36  Stat.  855.) 

^  804.    Deeds  Issuod  After  Death  of  Allottee,  Effect  Of. 
i — (Sec.  32.)     Where 'deeds  to  tribal  lands  in  the  Five  Civ- 
[ilized  Tribes  have  been  or  may  be  issued,  in  pursuance  of 
i»ny  tribal  agreement  or  act  of  Congress,  to  a  person  who 
"had  died,  or  who  hereafter  dies  before  the  approval  of  such 
deed,  the  title  to  the  land  designated  therein  shall  inure 
to  and  become  vested  in  the  heirs,  devisees,  or  assigns  of 
such  deceased  grantee  as  if  the  deed  had  issued  to  the  de- 
ceased grantee  during  life. 

(Sec.  33.)    That  the  provisions  of  this  act  shall  not  apply 
;to  the  Osage  Indians,  nor  to  the  Five  Civilized  Tribes,  in 
Oklahoma,  except  as  provided  in  section  thirty-two. 

Approved,  June  25,  1910. 

ACT  MARCH  3,  1911. 
(36  Stat.  L.  1069.) 

§  805.    Deputy  May  Sign  Allotment  Deed  for  Secretary 

Interior. — That  the  Secretary  of  the  Interior  be,  and  he  is 
^h^reby,  authorized  to  designate  an  employee  or  employees 
^••f  the  Department  of  the  Interior  to  sign,  under  the  direc- 
m  of  the  Secretary,  in  his  name  and  for  him,  his  approval 
:  tribal  deeds  to  allottees,  to  purchasers  of  town  lots,  to 
irehasers  of  unallotted  lands,  to  persons,  corporations,  or 
l^nixations  for  lands  reserved  to  them  under  the  law  for 
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their  use  and  benefit,  and  to  any  tribal  deeds  made  an 
cuted  according  to  law  for  any  of  the  Five  Civilized  ' 
of  Indians  in  Oklahoma. 

ACT  FEBRUARY  19,  1012. 

Chap.  46. — ^An  Act  to  provide  for  the  Bale  of  the  fi 
of  the  segregated  cool  and  asphalt  landi  oi  the 
taw  and  Chickaaaw  Nations,  and  for  othar  pur 

(37  Stat.  67.) 

§  806.  Sale  of  Surface  of  Segregated  Goal  Land 
thoriwd. — That  the  Secretary  of  the  Interior  is  h 
authorized  to  sell  at  not  less  than  the  appraised  prit 
be  fixed  a.s  hereinafter  provided,  the  surface,  leased 
iinleased,  of  the  lands  of  the  Choctaw  and  Chickasaw 
tions  in  Oklahoma  seRregated  and  reserved  by  order  n 
Secretary  of  the  Interior  dated  March  twenty-fourth, 
teon  hundrpd  and  three,  authorized  by  the  act  appi 
July  firet,  nineteen  hundred  and  two.  The  surfaee  h' 
referred  to  shall  include  the  entire  estate  save  the  roal 
asphalt  rcHci'ved.  Before  offering  such  surface  for  ."ult 
Secretary  of  the  Interior,  under  such  regulations  as  he 
prespribe,  shall  cause  the  same  to  be  classified  and  appn 
by  three  appraisers,  to  be  appoinfed  by  the  President, 
compensation  to  be  fixed  by  him,  not  to  exceed  fors* 
and  expenses  for  each  appraiser  the  sum  of  fifteen  (W 
per  day  for  the  time  actually  engaged  in  making  snrhf 
sification  and  appraisement.  The  classification  and  appn 
nient  of  the  surface  shall  be  by  tracts,  aceordiiift  t" 
(iovcrninent  survey  of  said  lands,  except  that  lands  vl 
are  especially  valuable  by  reason  of  proximity  to  toint 
cities  may,  in  the  discretion  of  the  Secretary  of  the  1 
rior,  he  subdivided  into  lots  or  tracts  containing  not 
than  one  acre.  In  appraising  said  surface  the  value  of 
improvements  thereon  belonging  to  the  Choctaw  or  iTi 
n.saw  \atioiis,  except  such  improvementa  as  hivt  t 
placed  on  coa\  or  r?.v^\!iU  lauds  leased  for  mininf  i 
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joses,  shall  be  taken  into  consideration.  The  surface  shall 
ye  classified  as  agricultural,  grazing,  or  as  suitable  for  town 
ots.  The  classification  and  appraisement  provided  for 
lerein  shall  be  completed  within  six  months  from  the  date 
3f  the  passage  of  this  act,  shall  be  sworn  to  by  the  ap- 
praisers, and  shall  become  effective  when  approved  by  the 
Secretary  of  the  Interior:  Provided,  That  in  the  proceed- 
ings and  deliberation  of  said  appraisers  in  the  process  of 
said  appraisement  and  in  the  approval  thereof  the  Choctaw 
and  Chickasaw  Nations  may  present  for  consideration  facts, 
figures,  and  arguments  bearing  upon  the  value  of  said 
property. 

§  807.  Lessee  to  Have  Option  to  Purchase. — (Sec.  2.) 
That  after  such  classification  and  appraisement  has  been 
made,  each  holder  of  a  coal  or  asphalt  lease  shall  have  a 
right  for  sixty  days,  after  a  notice  in  writing,  to  purchase, 
at  the  appraised  value  and  upon  the  terms  and  conditions 
hereinafter  prescribed,  a  sufficient  amount  of  the  surface 
of  the  land  covered  by  his  lease  to  embrace  improvements 
actually  used  in  present  mining  operations  or  necessary  for 
future  operations  up  to  five  per  centum  of  such  surface, 
the  number,  location,  and  extent  of  the  tracts  to  be  thus 
purchased  to  be  approved  by  the  Secretary  of  the  Interior : 
Provided,  That  the  Secretary  of  the  Interior  may,  in  his 
discretion,  enlarge  the  amount  of  land  to  be  purchased  by 
any  such  lessee  to  not  more  than  ten  per  centum  of  such 
lurface:  Provided  further,  That  such  purchase  shall  l)e 
taken  and  held  as  a  waiver  by  the  purchaser  of  any  and 
ill  rights  to  appropriate  to  his  use  any  other  part  of  the 
lurface  of  such  land,  except  for  the  purpose  of  future  op- 
erations, prospecting,  and  for  ingress  and  egress,  as  here- 
nafter  reserved :  Provided  further.  That  if  any  lessee  shall 
iail  to  apply  to  purchase  under  the  provisions  of  this  sec- 
ion  within  the  time  specified,  the  Secretary  of  the  Inte- 
ior  may,  in  his  discretion,  with  the  consent  of  the  lessee, 
;esignate  and  reserve  from  sale  such  tract  or  tv^et^  ^v^  V^ 
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may  deem  proper  and  necessary  to  embrace  improvement* 
actually  used  in  present  mining  operations,  or  necessary  foi 
future  operations,  under  any  existing  lease,  and  disi>ose  oi 
the  remaining  portion  of  the  surface  within  such  lease  free 
and  clear  of  any  claim  by  the  lessee,  except  for  the  pur- 
poses of  future  operations,  prospecting,  and  for  ingress  and 
egress,  as  hereinafter  reserved. 

§  808.    Right  of  Entry  for  Prospecting  Retained.— (See. 

3.)  That  sales  of  the  surface  under  this  act  shall  be  upon 
the  conditions  that  the  Choctaw  and  Chickasaw  Nations, 
their  grantees,  lessees,  assigns,  or  successors,  shall  have  the 
right  at  all  times  to  enter  upon  said  lands  for  the  purpose 
of  prospecting  for  coal  or  asphalt  thereon,  and  also  the 
right  of  underground  ingress  and  egress,  without  compen- 
sation to  the  surface  owner,  and  upon  the  further  condi- 
tion that  said  nations,  their  grantees,  lessees,  assigns,  or 
successors,  shall  have  the  right  to  acquire  such  portions  of 
the  surface  of  any  tract,  tracts,  or  rights  thereto  as  may  be 
reasonably  necessary  for  prospecting  or  for  the  conduct  of 
mining  operations  or  for  the  removal  of  deposits  of  coal 
and  asphalt  upon  paying  a  fair  valuation  for  the  portion 
of  the  surface  so  acquired.  If  the  owner  of  the  surface  and 
the  then  owner  or  lessee  of  such  mineral  deposits  shall  be 
unable  to  agree  upon  a  fair  valuation  for  the  surface  w 
ac(iuired,  such  valuation  shall  be  determined  by  three  arbi- 
trators, one  to  be  appointed,  in  writing,  a  copy  to  be  served 
on  the  other  party  by  the  owner  of  the  surface,  one  in  like 
manner  by  the  owner  or  lessee  of  the  mineral  deposits,  and 
the  third  to  be  chosen  by  the  two  so  appointed;  and  in  case 
the  two  arbitrators  so  appointed  should  be  unable  to  agree 
upon  a  third  arbitrator  within  thirty  days,  then  and  in  that 
event,  upon  the  application  of  either  interested  party,  the 
United  States  district  judge  in  the  district  within  whieh 
said  land  is  located  shall  appoint  the  third  arbitrator:  Pre- 
vided,  That  the  owner  of  such  mineral  deposits  or  lessee 
thereof  shall  have  the  right  of  entry  upon  the  surface  80 
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be  acquired  for  mining  purposes  immediately  after  the 
ilure  of  the  parties  to  agree  upon  a  fair  valuation  and 
e  appointment,  as  above  provided,  of  an  arbitrator  by 
Le  said  owner  or  lessee. 


§  809.    Resale  Without  Regard  to  Appraised  Value.— 
,Sec.  4.)     That  upon  the  expiration  of  two  years  after  the 
lands  have  been  first  offered  for  sale  the  Secretary  of  the 
Interior,  under  rules  and  regulations  to  be  prescribed  by 
Urn,  shall  cause  to  be  sold  to  the  highest  bidder  for  cash 
the  surface  of  any  lands  remaining  unsold  and  of  any  sur- 
hce  lands  forfeited  by  reason  of  non-payment  of  any  part 
of  the  purchase  price,  without  regard  to  the  appraised  value 
tkereof:    Provided,  That  the  Secretary  of  the  Interior  is 
aQthorized  to  sell  at  not  less  than  the  appraised  value  to 
the  McAlester  Country  Club,  of  McAlester,  Oklahoma,  the 
surface  of  not  to  exceed  one  hundred  and  sixty  acres  in 
Kction  seventeen,  township  five  north,  range  fifteen  east: 
fnnrided  further,  That  the  mineral  underlying  the  surface 
rf  the  lands  condemned  for  the  State  penitentiary  at  Mc- 
Alester, Oklahoma,  under  the  Indian  appropriation  act  ap- 
proved March  third,  nineteen  hundred  and  nine,  shall  be 
nibject  to  condemnation,  under  the  laws  of  the  State  of 
Oklahoma,  for  State  penitentiary  purposes:   And  provided 
l^nther,  That  said  mineral  shall  not  be  mined  for  other  than 
State  penitentiary  purposes. 

§  810.  Sales,  How  Conducted.— (Sec.  5.)  That  the  sales 
herein  proA'ided  for  shall  be  at  public  auction  under  rules 
and  regulations  and  upon  terms  to  be  prescribed  by  the 
Secretary  of  the  Interior,  except  that  no  payment  shall  be 
deferred  longer  than  two  years  after  the  sale  is  made.  All 
agricultural  lands  shall  be  sold  in  tracts  not  to  exceed  one 
hundred  and  sixty  acres,  and  deeds  shall  not  be  issued  to 
my  one  person  for  more  than  one  hundred  and  sixty  acres 
►f  agricultural  land,  grazing  lands  in  tracts  not  ta  exceed 
ix  hundred  and  forty  acres,  and  lands  especiaWy  v?vVoi«Jci\^ 


§  812  LANDS  OP  THE  FIVE   CIVILIZED  TRIBES. 

by  reason  of  proximity  to  towns  or  cities  may,  in  the  dis- 
cretion of  the  Secretary  of  the  Interior,  be  sold  in  lots  or 
tracts  containing  not  less  than  one  acre  each.  All  deferred 
payments  shall  bear  interest  at  five  per  centum  per  annunii 
and  if  default  be  made  in  any  payment  when  due  all  rights 
of  the  purchaser  thereunder  shall,  at  the  discretion  of  the 
Secretary  of  the  Interior,  cease  and  the  lands  shall  be  taken 
possession  of  by  him  for  the  benefit  of  the  two  nations,  and 
the  money  paid  as  the  purchase  price  of  such  lands-  shall 
be  forfeited  to  the  Choctaw  arid  Chickasaw  tribes  of  In- 
dians. 

§  811.    Lands  Not  Valuable  for  Coal  or  Asphalt.— (Sec. 

6.)  That  if  the  mining  trustees  of  the  Choctaw  and  Chick- 
asaw Nations  and  the  three  appraisers  herein  provided  for, 
or  a  majority  of  the  said  trustees  and  appraisers,  shall  find 
that  such  tract  or  tracts  cannot  be  profitably  mined  for 
coal  or  asphalt  and  can  be  more  advantageously  disposed 
of  by  selling  the  surface  and  the  coal  and  asphalt  together, 
such  tract  or  tracts  may  be  sold  in  that  manner,  in  the 
discretion  of  the  Secretary  of  the  Interior,  and  patents  is- 
sued for  said  lands  as  provided  by  existing  laws:  Provided, 
That  this  section  shall  not  apply  to  land  now  leased  for  the 
purpose  of  mining  coal  or  asphalt  within  the  segregated 
and  reserved  area  herein  described. 

§  SI 2.    Patent   After   Purchase   Price   Paid.— (Sec.  7.) 

That  when  full  purch<nse  price  for  any  property  sold  herein 
is  paid,  the  chief  executives  of  the  two  tribes  shall  execute  , 
and  dclivcM",  with  the  approval  of  the  Secretary  of  the  Inte-  i 
rior,  to  each  purchaser,  an  appropriate  patent  or  instni-  f 
mont  of  convcyanco  conveying  to  the  purchaser  the  prop-  j 
(M'ty  so  sold,  and  all  conveyances  made  imder  this  act  shall 
convey  the  fee  in  the  land  with  reservation  to  the  Choctaif 
and  Chickasaw  tribes  of  Indians  of  the  coal  and  asphalt  in 
snch  land,  and  shall  contain  a  clause  or  clauses  reciting 
and  containinir  the  reservations,  restrictions,  covenants,  and 
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litions  under  which  the  said  property  was  sold,  as  herein 
idedy  and  said  conveyances  shall  specifically  provide 
the  reservations,  restrictions,  covenants,  and  condi- 
s  therein  contained  shall  run  with  the  land  and  bind 
grantees,  successors,  representatives,  and  assigns  of  the 
chaser  of  the  surface :  Provided,  That  the  purchaser  of 
surface  of  any  coal  or  asphalt  land  shall  have  the  right 
iny  time  before  final  payment  is  due  to  pay  the  full 
chase  price  on  the  surface  of  said  coal  or  asphalt  land, 
1  accrued  interest,  and  shall  thereupon  be  entitled  to 
?nt  therefor,  as  herein  provided. 

813.    Appropriation   for   Expenses   of   Appraisement, 

!. — (Sec.  8.)  That  there  is  hereby  appropriated,  out  of 
'  moneys  in  the  Treasury  not  otherwise  appropriated  be- 
ging  to  the  Choctaw  and  Chickasaw  tribes  of  Indians, 
sum  of  fifty  thousand  dollars  to  pay  expenses  of  the 
ssification,  appraisement,  and  sales  herein  provided  for, 

I  the  proceeds  received  from  the  sales  of  lands  hereunder 

II  be  paid  into  the  Treasury  of  the  United  States  to  the 
dit  of  the  Choctaws  and  (^hickasaws  and  disposed  of  in 
ordance  with  section  seventeen  of  an  act  entitled  **An 

to  provide  for  the  final  disposition  of  the  affairs  of  the 
^e  Civilized  Tribes  in  Indian  Territory,  and  for  other 
•poses,**  approved  April  twenty-sixth,  nineteen  hundred 
i  six,  and  the  Indian  appropriation  act  approved  March 
rd,  nineteen  hundred  and  eleven. 

§  814.    Secretary  to  Prescribe  Rules  and  Regulations. — 

ec.  9.)  That  the  Secretary  of  the  Interior  be,  and  he  is 
Peby,  authorized  to  prescribe  such  rules,  regulations,  terais, 
d  conditions  not  inconsistent  with  this  act  as  he  may  deem 
Pessary  to  carry  out  its  provisions,  including  the  establish- 
lt  of  an  office  durinj^  the  sale  of  this  land  at  McAlester, 
^sburg  County,  Oklahoma. 

approved,  February  10,  1912. 
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ACT  AUGUST  34,  1912. 

Chap.  368.— An  Act  to  amend  an  Act  entitled  "An 
provide  for  the  final  disposition  of  the  afTaiii 
Five  Civilized  Tribes  in  ^e  Indian  Territory,  i 
other  purposes,"  approved  April  twenty-siztb 
teen  hundred  and  six  (Tblrty-fotuih  Statu 
Large,  pa^  one  htmdxed  and  thirty-seven).  (3 
497.) 

§  815.  Sale  of  Timber  Land  Aothoriied^That  tl 
retary  of  the  Interior  be,  and  he  is  hereby,  authorized 
upon  Rucb  terms  and  conditions,  under  such  regulatioi 
in  such  tracts  as  he  shall  deem  advisable,  the  land  an 
ber,  together  or  separately,  reserved  from  allotment 
the  provisions  of  section  seven  of  the  aet  entitled  "; 
to  provide  for  the  final  disposition  of  the  affairs  of  th 
Civilized  Tribes  in  the  Indian  Territory,  and  for  othe 
poses,"  approved  April  twenty-sixth,  nineteen  hundn 
six  (Thirty-fourth  Statutes  at  Large,  page  one  humln 
thirty-seven). 

Approved,  August  24,  1312. 

ACT  AUGUST  24,  1912. 

An  Act  making  appropriations  for  the  corrent  and  c 
gent  expenses  of  the  Bureaa  of  Indian  Affaii 
.fulfilling  treaty  stipulations  with  varioiu  I 
Tribes,  and  for  other  purposes,  for  the  fiscal  yea: 
ing  June  thirtieth,  nineteen  hundred  and  thv 
(.-iT  Stat.  518.) 

§  K16.  Segregated  Coal  Luids— Improvements.— T< 
able  the  Secretary  of  the  Interior  to  make  the  apprsist 
and  sale  hereinafter  provided,  five  thousand  dollars: 
vided,  That  the  houses  and  other  valuable  improvem 
not  including  fencing  and  tillage,  placed  upon  the  segrtf 
coal  and  usphalt  lands  in  the  Choctaw  and  ChicksMir 
fioiis,  in  Oklahmntt,  \)y  v''"*'''»>^^  ^''^^\'^'^^'«^'^^s■,  vfhile  in  « 
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ion  of  said  land  and  prior  to  February  nineteenth, 
n  hundred  and  twelve,  and  not  purchased  by  the  In- 
ations,  shall  be  appraised  independently  of  the  sur- 
the  land  on  which  they  are  located  and  shall  be  sold 
le  land  at  public  auction  at  not  less  than  the  com- 
ippraised  value  of  the  improvements  and  the  surface 
land  upon  which  they  are  located.  Said  improve- 
$hall  be  sold  for  cash  and  the  appraisement  and  sale 
?ame  shall  be  made  under  the  direction  of  the  Secre- ' 
F  the  Interior,  and  ninety-five  per  centum  of  the 
:  realized  from  the  sale  of  the  improvements  shall  be 
'er  under  the  direction  of  the  Secretary  of  the  Inte- 
the  owner  of  the  improvements  and  the  appropriation 
before  made  for  this  purpose  shall  be  reimbursed  out 
five  per  centum  retained  from  the  sale  of  the  said  im- 
lents:  Provided,  That  any  improvements  remaining 
at  the  expiration  of  two  years  from  the  time  when 
■ered  for  sale  shall  be  sold  under  such  regulations  and 
>f  sale,  independent  of  their  appraised  value,  as  the 
iry  of  the  Interior  may  prescribe :  Provided  farther, 
arsons  owning  improvements  so  appraised  may  remove 
le  at  any  time  prior  to  the  sale  thereof,  in  which  event 
praised  value  of  the  improvements  and  land  shall  be 
1  by  deducting  the  appraised  value  of  the  improve- 
jo  removed :  Provided  farther,  That  this  section  shall 
jly  to  improvements  placed  on  said  lands  by  coal  and 
:  leases  for  mining  purposes,  but  improvements  located 
is  leased  for  mining  purposes  belonging  to,  or  here- 
paid  for  by,  the  Choctaw  and  Chickasaw  Nations  shall 
raised  and  the  appraised  value  thereof  shall  be  added 
appraised  value  of  the  land  at  the  time  of  the  sale : 
ed  farther,  That  where  any  cemetery  now  exists  on 
d  segregated  coal  and  asphalt  lands,  the  surface  of 
id  within  said  cemetery,  together  with  the  land  ad- 
'  the  same,  where  necessary,  not  exceeding  twenty 
n  the  aggregate  to  any  one  cemetery,  and  where  a 
was  in  existence  on  said  lands  on  ¥e)orvx«it^  xvvcv^- 
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teenth,  nineteen  hundred  and  twelve,  land  not  exceeding  odc 
acre  for  each  church  may,  in  the  discretion  of  the  Seerelii^ 
of  the  Interior,  be  sold  to  the  proper  party,  aasociatioii,  or 
corporation,  under  such  terms,  conditions,  and  re^Iationt 
as  he  may  prescribe,  provided  application  to  purchase  the 
same  for  such  purpose  is  made  within  sixty  days  from  the 
date  of  the  approval  of  this  act. 

§  817.  Acceptance  of  Pnrduue  Piioe  of  Town  LotL- 
That  the  Secretary  of  the  Interior  be,  and  he  is  hereby,  au- 
thorized, in  his  discretion,  to  accept  payment  to  the  fnli 
amount  of  the  purchase  money  due,  including  interest  to 
date  of  payment,  on  any  town  lots  originally  sold  as  pro-  : 
vided  in  agreements  with  any  of  the  Five  Civilized  Tribei  | 
and  declared  forfeited  by  reason  of  non-pajTnent  of  aniounl 
due  and  not  resold. 

§  tj]8.  Extending  Time  for  Classifying  and  AppniiiiiK 
Coal  and  Asphalt  Lands. — That  the  Act  of  Congress  ap- 
proved February  nineteeiitli,  nineteen  hundred  and  tivelvf 
tPubiic  Number  iiinely-one),  being  "An  act  to  provide  fw 
the  sale  of  the  surface  of  the  coal  and  asphalt  lands  of  tit 
Choctaw  and  Cliickasaw  Nations,  and  for  other  purposes,' 
be,  and  the  siiiiie  is  hereby,  amended  to  provide  that 
classificiition  and  appraisement  of  such  lands  shall  be  foa- 
pleted  iKJt  latci-  than  Doeeiuber  first,  nineteen  hundred  ail 
twelve. 

Appnivfd,  .\ucuist  24,  1!)12, 


tJ 
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ACT  JUXE  30,  1913. 

Chap.  4. — An  Act  making:  appropriations  for  the  current  u' 
contingent  expenses  of  the  Bureati  of  Indian  AltiiA 
for  fulfilling:  treaty  stipulations  with  various  InS" 
tribes,  and  for  other  purposes,  for  the  fiscal  year 
ing  June  thirtieth,  nineteen  hundred  and  foniM-j 
l.liS  Stut.  "i.) 
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)19.  Extending  Time  for  OlasBiJtjrinff  and  Apprtusing 
and  Asphalt  Lands. — That  the  Act  of  Congress  approved 
iiary  nineteenth,  nineteen  hundred  and  twelve  (Thirty- 
ith  Statutes  at  Large,  page  sixty-seven),  being  "An  act 
ovide  for  the  sale  of  the  surface  of  the  coal  and  asphalt 
I  of  the  Choctaw  and  Chickasaw  Nations,  and  for  other 
OSes,"  be,  and  the  same  is  hereby,  amended  to  provide 
the  classification  and  appraisement  of  such  lands  shall 
>mpleted  not  later  than  December  first,  nineteen  hun- 
and  thirteen,  and  the  sum  of  $10,000,  to  be  paid  out  of 
'hoctaw  and  Chickasaw  tribal  funds,  is  hereby  appro- 
ed  for  the  completion  of  the  work. 

ACT  DECEMBER  8,  1913. 

1.] — Joint  resolution  extending  time  for  completion  of 
classification  and  appraisement  of  snrface  of  segre- 
gated coal  and  asphaJt  lands  of  the  Ohoctaw  and 
Chickasaw  Nations  and  of  the  improvements  thereon, 
and  making  appropriation  therefor.     (38  Stat.  767.) 

820.  Extending  Time  for  Appraising  and  Olassilying 
and  Asphalt  Lands  and  Improvements. — That  the  Act 
'ongress  approved  February  nineteenth,  nineteen  hun- 
and  twelve  (Thirty-seventh  Statutes  at  Large,  page 
r-seven),  being  "An  act  to  provide  for  the  sale  of  the 
ace  of  the  segregated  coal  and  asphalt  lands  of  the  Choe- 
and  Chickasaw  Nations,  and  for  other  purposes,"  be, 
the  same  is  hereby,  amended  to  provide  that  the  classi- 
ion  and  appraisement  of  the  surface  of  said  segregated 
Is  as  required  by  said  act  and  the  classification  and  ap- 
isement  of  the  improvements  thereon  as  required  by  sec- 
eighteen  of  the  Act  of  Congress  approved  August 
nty-fourth,  nineteen  hundred  and  twelve  (Thirty-seventh 
tutea  at  Large,  pages  five  hundred  and  eighteen  to  five 
dred  and  thirty-one),  shall  be  completed  not  later  than 
y  days  from  the  date  of  apjjrovnl  of  this  reso\vi\\Qi[\ ■,  "Sr^- 
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vided,  That  at  the  expiration  of  such  time  any  elassifieation« 
appraisement,  or  other  work  incident  thereto  remaining  un- 
finished shall  be  completed  by  the  Secretary  of  the  Interior 
under  rules  and  regulations  to  be  prescribed  by  him,  and  the 
sum  of  $5,000,  to  be  paid  out  of  the  Choctaw  and  Chickasaw 
tribal  funds,  is  hereby  appropriated  for  such  purpose. 

Approved,  December  8,  1913. 


ACT  MARCH  27,  1914.  j 

Ohap.  46. — An  Act  to  provide  for  drainage  of  Indian  aSflt^j 
ments  of  the  Five  Civilized  Tribes.     (38  Stat.  310.)  | 

§  821.    AUotted  Lands  Within  Drainage  District.— That 
whenever  a  drainage  district  is  organized  in  any  county  la 
the  Five  Civilized  Tribes  of  the  State  of  Oklahoma,  under 
the  laws  of  that  State,  for  the  purpose  of  draining  the  landi 
within  such  district,  the  Secretary  of  the  Interior  is  autho^ 
ized,  in  his  discretion,  to  pay  from  the  funds  or  moneys  aris-  : 
ing  from  any  source  under  his  control  or  under  the  control 
of  the  United  States,  and  which  would  be  prorated  to  suck 
allottee,  the  assessment  for  drainage  purposes  against  any  ] 
Indian  allottee  or  upon  the  lands  of  any  allottee  who  is  nut } 
subject  to  taxation  or  whose  lands  are  exempt  from  taxi-  ] 
tion  or  from  assessment  for  taxation  under  the  treaties  or*| 
agreements  with  the  tribe  to  which  such  allottee  may  be-  3 
long,  or  under  any  Act  of  Congress;  and  such  amount  ao  ^ 
paid  out  shall  be  charged  against  such  allottee's  pro  ratl^ 
share  of  any  funds  to  his  credit  under  the  control  of  the 
Secretary  of  the  Interior  of  the  United  States:    ProvidedL. 

§  822.    Maximum  Assessment  of  $15.00  Per  Acre.— Tl 

the  Secretary  of  the  Interior,  before  paying  out  such  fund 
shall  designate  some  person  with  a  knowledge  of  the  subja 
of  draina^re,  to  review  the  schedules  of  assessment  agaio 
each  tract  of  land  and  to  review  the  land  assessed  to  asd 
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whether  such  Indian  allottee,  or  his  lands  not  subject 
Lxation,  have  been  assessed  more  than  their  pro  rata 
i  as  compared  with  other  lands  located  in  said  district 
arly  situated  and  deriving  like  benefits.  And  if  such 
in  lands  have  been  assessed  justly  when  compared  with 
r  assessments,  then,  in  that  event,  said  funds  shall  be 

to  the  proper  county  in  which  said  drainage  district 
be  organized,  or,  in  the  opinion  of  the  Secretary  of  the 
rior,  to  the  construction  company  or  bondholder  shown 
e  entitled  to  the  funds  arising  from  such  assessment : 
ided  further,  That  in  any  event  such  assessment  on  any 
an  allotment  shall  not  exceed  $15.00  per  acre,  and  no 

assessment  shall  be  made  unless  the  Indian  allottee 
•ted,  or  his  legal  guardian,  shall  consent  thereto:  And 
Ided  further,  That  nothing  in  this  act  shall  be  so  eon- 
ed  as  to  deprive  any  allottee  of  any  right  which  he  might 
rwise  have  individually  to  apply  to  the  courts  for  the 
lose  of  having  his  rights  adjudicated. 

pproved,  March  27,  1914. 

ACT  AUGUST  1,  1914. 

&ct  making  appropriations  for  the  corrent  and  contin- 
gent ezpensee  of  the  Boreao  of  Indian  Affairs  for  ful- 
fllling  treaty  stipohitiona  with  Tariotu  Indian  tribeB, 
and  for  other  purposes,  for  the  fiscal  year  ending 
June  thirtieth,  nineteen  hundred  and  fifteen.  (38 
Stat.  598.) 

823.    Office  of  Superintendent  of  Five  CivUiMd  Tribes 

■ted.  (Sec.  17.)  Provided,  That  effective  September 
,  nineteen  hundred  and  fourteen,  the  offices  of  the  Com- 
ioner  of  the  Five  Civilized  Tribes  and  Superintendent 
nion  Agency,  in  Oklahoma,  be,  and  the  same  are  hereby 
ished,  and  in  lieu  thereof  there  shall  be  appointed  by 
President,  by  and  with  the  advice  and  eoQS«u\.  q1  \\vfe 
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Senate,  a  Superintendent  for  the  Five  Civilized  Tribes,  w 
his  office  located  in  the  State  of  Oklahoma,  at  a  salarj' 
$5,000.00  per  annum,  and  said  Superintendent  shall  en 
else  the  authority  and  perform  the  duties  now  exercised  I 
the  Commissioner  to  the  Five  Civilieed  Tribes  and  Supe 
intendent  of  the  Union  Agency,  with  authority  to  reorgii 
ize  the  department  and  to  eliminate  all  unnecessary'  clerk 
subject  to  the  approval  of  the  Secretary  of  the  Interior. 

ACT  MAY  25,  1918. 

(40  Stat.  L. .) 

§  824.    Superintendent  of  Five  OivUized  Tribea  Intbti 
i»d  to  Approve  Uncontested  Leases,  Except  Oil  and  Cki- 

{See.  18.)  For  expenses  of  administration  of  the  attaint 
the  Five  Civilized  Tribes,  Oklahoma,  and  the  compensatMi 
of  employes,  otie  hundred  and  eighty -five  thousand:  P» 
vided.  That  a  report  shall  be  made  to  Congress  by  the  Si 
periiilendeiit  for  the  Five  Civilized  Tribes  through  iheS* 
retnry  of  the  Interior,  showing  in  detail  the  expenditurt « 
all  money."*  appropriated  by  this  provision:  Provided  I* 
ther,  That  hereafter  no  part  of  said  appropriation  shiilll' 
used  in  forwarding  the  undisputed  claims  to  be  paid  fn 
individual  moneys  of  restricted  allottees,  or  their  heii*.' 
in  foiTvardiug  uncontested  agricultural  and  mineral  Irt* 
excluding  oil  and  gas  leases,  made  by  individual  restrict 
Indian  ntlottees,  or  their  heirs,  to  the  Secretary  of  ti«I* 
rior  for  approval,  but  all  such  undisputed  claims  or  uW 
tpsted  leases,  except  oil  and  gas  leases,  now  required  tol 
approved  under  existing  law  by  the  Secretarj-  of  the  M 
rior,  shall  be  paid,  approved,  rejected,  or  disapproved! 
the  Superintendent  for  the  Five  Civilized  Tribes  of  {*H 
hoiua:  Provided,  however,  That  any  party  aggrieved  I 
any  decision  or  order  of  the  Superintendent  for  the  T 
Civilized  Tribes  of  Oklahoma  nmy  appeal  from  the  sann 
tlio  Secretary  of  the  Interior  within  thirty  days  froo 
<l;i1e  of  said  rtet-www  hy  wiet. 
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ACT  JUNE  14,  1918. 

(40  Stat.  L. .) 

\  825.  Determination  of  Heirship. — ^A  determination  of 
i  question  of  fact  as  to  who  are  the  heirs  of  any  deceased 
izen  allottee  of  the  Five  Civilized  Tribes  of  Indians  who 
ly  die  or  may  have  heretofore  died,  leaving  restricted 
irs,  by  the  probate  court  of  the  State  of  Oklahoma  hav- 
j  jurisdiction  to  settle  the  estate  of  said  deceased,  con- 
KJted  in  the  manner  provided  by  the  laws  of  said  State 
r  the  determination  of  heirship  in  closing  up  the  estates 
deceased  persons,  shall  be  conclusive  of  said  question: 
ovidedf  That  an  appeal  may  be  taken  in  the  manner  and 
the  court  provided  by  law,  in  cases  of  appeal  in  probate 
tters  generally:  Provided  further,  That  where  the  time 
ited  by  the  laws  of  said  State  for  the  institution  of  ad- 
listration  proceedings  has  elapsed  without  their  institu- 
Q,  as  well  as  in  cases  where  there  exists  no  lawful  ground 
the  institution  of  administration  proceedings  in  said 
irts,  a  petition  may  be  filed  therein  having  for  its  object 
letermination  of  such  heirship  and  the  case  shall  proceed 
all  respects  as  if  administration  proceedings  upon  other 
>per  grounds  had  been  regularly  begun,  but  this  proviso 
ill  not  be  construed  to  reopen  the  question  of  the  deter- 
nation  of  an  heirship  already  ascertained  by  competent 
;al  authority  under  existing  laws :  Provided  further,  That 
d  petition  shall  be  verified,  and  in  all  cases  arising  here- 
der  service  by  publication  may  be  had  on  all  unknown 
irs,  the  service  to  be  in  accordance  with  the  method  of 
•ving  non-resident  defendants  in  civil  suits  in  the  district 
irts  of  said  State ;  and  if  any  person  so  served  by  publi- 
tion  does  not  appear  and  move  to  be  heard  within  six 
mths  from  the  date  of  the  final  order,  he  shall  be  con- 
ided  equally  with  parties  personally  served  or  voluntarily 
pearing. 
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§  826.    Lands  of  Full-Blood  Indians  Subject  to  PartttioD. 

— The  lands  of  full-blood  members  of  any  of  the  Five  Civ- 
ilized Tribes  are  hereby  made  subject  to  the  laws  of  the 
State  of  Oklahoma,  providing  for  the  partition  of  real  es- 
tate. Any  land  allotted  in  such  proceedings  to  a  full-blood 
Indian,  or  conveyed  to  him  upon  his  election  to  take  the 
same  at  the  appraisement,  shall  remain  subject  to  all  r^ 
strictions  upon  alienation  and  taxation  obtaining  prior  to 
such  partition.  In  case  of  a  sale  under  any  decree,  or  par- 
tition, the  conveyance  thereunder  shall  operate  to  relieve 
the  land  described  of  all  restrictions  of  every  character. 


566 


OHAPTEB    LIII. 

ACT  MARCH  2,  1899. 

>.  S74. — ^An  Act  to  provide  for  the  acquiring  of  the 
rights  of  way  by  railroad  companies  through  Indian 
reservations,  Indian  lands  and  Indian  allotments, 
and  for  other  purposes.    (30  Stat.  990.) 

.    Railway  Right  of  way  Through  Indian  Lands. 
.    Right  of  Way  Not  to  Exceed  Fifty  Feet,  Except 
.    Manner  of  Acquiring. 

Time  Limit  for  Commencement  and  Completion. 

Annual  Charge  to  be  Fixed  by  Secretary. 

Freight  and  Passenger  Rates. 

Section  2  of  Act  March  3,  1875,  Made  Applicable. 

Secretary  to  Make  Rules  and  Regulations. 
.    Power  to  Repeal  Reserved. 

^27.    Railway  Bight  of  Way  Through  Indian  Lands.— 

a  right  of  way  for  a  railway,  telegraph  and  telephone 
through  any  Indian  resei'vation  in  any  State  or  Terri- 
er through  any  lands  held  by  an  Indian  tribe  or  na- 
in  Indian  Territory,  or  through  any  lands  reserved  for 
idian  agency  or  for  other  purposes  in  connection  with 
Indian  service,  or  through  any  lands  which  have  been 
ted  in  severalty  to  any  individual  Indian  under  any 
or  treaty,  but  which  have  not  been  conveyed  to  the 
tee  with  full  power  of  alienation,  is  hereby  granted  to 
railroad  company  organized  under  the  laws  of  the 
?d  States,  or  of  any  State  or  Territory,  which  shall 
ly  with  the  provisions  of  this  Act  and  such  rules  and 
ations  as  may  be  prescribed  thereunder: 
mdedy  That  no  right  of  way  shall  be  granted  under 
let  until  the  Secretary  of  the  Interior  is  satisfied  that 
ompany  applying  has  made  said  application  in  good 
and  with  intent  and  ability  to  construct  savd  t^«A, 
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and  in  case  objection  to  the  granting  of  such  right  of  way 
shall  be  made,  said  Secretary  shall  afford  the  parties  so  ob- 
jecting a  full  opportunity  to  be  heard: 

Provided  further,  That  where  a  railroad  has  heretofore 
been  constructed,  or  is  in  actual  course  of  construction,  no 
parallel  right  of  way  within  ten  miles  on  either  side  shall 
be  granted  by  the  Secretary  of  the  Interior  unless,  in  hh 
opinion,  public  interest  will  be  promoted  thereby. 

§  828.    Bight  of  Way  Not  to  Exceed  Fifty  Feet,  Ezoept 

— (Sec.  2.)  That  such  right  of  way  shall  not  exceed  fifty 
feet  in  width  on  each  side  of  the  center  line  of  the  road, 
except  where  there  are  heavy  cuts  and  fills,  when  it  shall 
not  exceed  one  hundred  feet  in  width  on  each  side  of  the 
road,  and  may  include  ground  adjacent  thereto  for  station 
buildings,  depots,  machine  shops,  side  tracks,  turnouts,  and 
water  stations,  not  to  exceed  one  hundred  feet  in  width  by 
a  length  of  two  thousand  feet,  and  not  more  than  one  sta- 
tion to  be  located  within  any  one  continuous  length  of  ten 
miles  of  road: 

Provided,  That  this  section  shall  apply  to  all  rights  of  - 
way  heretofore  granted  to  railroads  in  the  Indian  Terri-  ' 
tory  where  no  provisions  defining  the  width  of  the  riffhts  ' 
of  way  are  set  out  in  the  Act  granting  the  same. 

§829.  Manner  of  Acquiring.— (Sec.  3.)  That  the 
line  of  route  of  said  road  may  be  surveyed  and  located  \ 
through  and  across  any  of  said  lands  at  any  time,  upon  per-  * 
mission  therefor  being  o])tained  from  the  Secretary  of  the 
Interior;  but  before  the  grant  of  such  right  of  way  shall 
become  effective  n  map  of  the  survey  of  the  line  or  route 
of  said  road  must  be  filed  with  and  approved  by  the  Secre  1 
tary  of  tlie  Interior,  and  the  company  must  make  payment 
to  the  Secretary  of  the  Interior  for  the  benefit  of  the  tribe 
or  nation,  of  full  compensation  for  such  right  of  way,  in- 
e]u(lin<r  all  damage  to  improvements  and  adjacent  lands, 
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ensation  shall  be   determined  and  paid  under 

I  of  the  Secretary  of  the  Interior,  in  such  man- 
ly  prescribe.  Before  any  such  railroad  shall  be 
through  any  land,  claim,  or  improvement,  held 
al  occupants  or  allottees  in  pursuance  of  any 
1W8  of  the  United  States,  compensation  shall  be 
■h  occupant  or  allottee  for  all  property  to  be 
amage  done,  by  reason  of  the  construction  of 
d.  In  case  of  failure  to  make  amicable  settle* 
uny  such  occupant  or  allottee,  such  conipensa- 
!  determined  by  the  appraisement  of  three  dis- 
jferees,  to  be  appointed  by  the  Secretary  of  the 
,0,  before  entering  upon  the  duties  of  their  ap- 
shall  take  and  subscribe  before  competent  au- 
oath  that  they  will  faithfully  and  impartially 
le  duties  of  their  appointment,  which  oath,  duly 
all  be  returned  with  their  award  to  the  Secre- 
Interior.    If  the  referees  cannot  agree,  then  any 

II  are  authorized  to  make  the  award.  Either 
;  dissatisfied  with  the  finding  of  the  referees 
he  right  within  sixty  days  after  the  making  of 
and  notice  of  the  same,  to  appeal,  in  case  the 
ition  is  in  the  Indian  Territory,  by  original  peti- 
I'nited  States  court  in  the  Indian  Territory  sit- 
place  nearest  and  most  convenient  to  the  prop- 
to  be  condemned ;  and  if  said  land  is  situated 

e  or  Territon,'  other  than  the  Indian  Territory, 
United  States  district  court  for  such  State  or 

vhere  the  case  shall  he  tried  de  novo  and  the 

jr  damages  rendered  by  the  court  shall  be  final 

ive. 

iceedings  are  pomnienped  in  court  as  aforesaid, 
company  shall  deposit  the  amount  of  the  award 

;  referees  with  the  court  to  abide  the  judgment 
then  have  the  rifrht  to  enter  upon  the  property 

s  condemned  and  proceed  with  the  construction 

'ay.    Each  ol  the  referees  shaU  rece'we  lox  Vx?. 


OHAPTEB    LIT. 
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Ohap.  134.— An  Act  to  grant  the  li^t  of  w^  ( 
Oldahoma  Tenitory  and  the  Indian  TerrhMj 
Enid  A  Anadarko  K^way  Company,  and  foi 
purposes. 

i  836.    Enid  and  Anadarko  Railway  Compaay  Authorfied 
struct  Road. 
S37.    Right  of  Way. 

838.  How  Obtained. 

839.  Freight  and  Pasaenger  Charges. 
8<0.    Compensation  to  Indian  Tribes. 

841.  Proposed  RJgbt  of  Way. 

842.  Employees  May  Reside  Upon  Rljftt  of  Way. 

843.  JuHsdIctlon  of  United  SUtes  Court. 

844.  Rate  of  ConBtructlon. 
846.  Condition  of  Grant. 

846.  Mortgage  to  be  Recorded — Where. 

847.  Right  to  Repeal  Act  Reserved. 

848.  Provisions  of  Act  Applicable  to  Other  CompanleB. 

849.  Right  of  Way. 

850.  Manner  of  Proceeding. 

861.  Regulation  of  Freight  and  Other  Charges. 

862.  CroBBlng  Other  Railroads. 
S63.    Grade  Croeslngs. 

864.  Safety  Devices. 

855.  Mortgages. 

866.  To  Obtain  Benefits  of  Act. 

857.  Act  of  March  2.  1899,  Repealed. 

§  8:iH.  Enid  &  Anadarko  Railway  Company  AnUi 
to  Construct  Road. — T)iat  the  Enid  &  Anadnrko  K. 
Coiiipiiny,  H  corpotatiim  crented  under  and  by  virtue 
laws  (if  the  Territory  nf  Oklahoma,  be,  and  the  si 
hereby,  invested  and  eiiip<iivcred  with  the  right  oflo> 
PdiistructiiiB,    iwwmp,    c»\\\\t."^\\\%,   <iV«raHng,    using 
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itaintng  a  Tailway  and  telegraph  and  telephone  line 
uglf^e  Territory  of  Oklahoma  and  the  Indian  Terri- 
,  bejifmning  at  a  point  on  its  railway  between  Ana- 
co  and  Watonga,  in  the  Territory  of  Oklahoma,  thence 
,n  easterly  direction  by  the  most  practicable  route  to 
>int  on  the  eastern  boundary  of  the  Indian  Territory 
•  Port  Smith,  in  the  State  of  Arkansas,  together  with 
I  branch  lines  to  be  built  from  any  point  on  the  line 
fe  described  to  any  other  point  in  the  Indian  Territory 
aid  railway  company  may  at  any  time  hereafter  decide 
onstruct,  with  the  right  to  construct,  use,  and  maintain 

I  tracks,  turn-outs,  sidings,  and  extensions  as  said  com- 
Y  may  deem  it  to  its  interest  to  construct  along  and 
n  the  right  of  way  and  depot  grounds  hereby  granted. 

837.  Right  of  Way.— (Sec.  2.)  That  said  corporation 
iithorized  to  take  and  use  for  all  purposes  of  a  railway, 

for  no  other  purpose,  a  right  of  way  one  hundred  feet 
r'idth  through  said  Oklahoma  Territory  and  said  Indian 
ritory,  and  to  take  and  use  a  strip  of  land  two  hundred 

in  width,  with  a  length  of  two  thousand  feet,  in  addi- 

to  right  of  way,  for  stations>  for  every  eight  miles  of 
i,  with  the  right  to  use  such  additional  ground  where 
•e  are  heavy-  cuts  or  fills  as  may  be  necessary  for  the 
itruction  and  maintenance  of  the  roadbed,  not  exceed- 

one  hundred  feet  in  width  on  each  side  of  said  right 
vay,  or  as  much  thereof  as  may  be  included  in  said  cut 
ill:  Provided,  That  no  more  than  said  addition  of  land 

II  be  taken  for  any  one  station :  Provided  further.  That 
part  of  the  lands  herein  authorized  to  be  taken  shall  be 
led  or  sold  by  the  company,  and  they  shall  not  be  used 
jpt  in  such  manner  and  for  such  purposes  only  as  shall 
lecessary  for  the  construction  and  convenient  operation 
aid  railway,  telegraph  and  telephone  lines;  and  when 
portion  thereof  shall  cease  to  he  so  used  such  portion 
I  revert  to  the  nation  or  tribe  of  Indians  from  which 
same  shall  have  been  taken. 


§  838  LANDS  OF  THE  FIVE  CIVtU] 

§  838.  How  Obtaiiied.~(Sec.  3.)  That  before  sud  nil-. 
way  shall  be  conHtmcted  throug^h  any  lands  held  by  inf- 
vidual  occupants  according  to  the  laws,  customs,  and  iui|> 
of  any  of  the  Indian  nations  or  tribes  through  whiek  it 
may  be  constructed,  full  compensation  shall  be  made  ti 
such  occupants  for  all  property  to  be  taken  or  damage  Am  i 


by  reason  of  the  construction  of  such  railway.  In  cut  rf 
failure  to  make  amicable  settlement  with  any  oceupui^ 
such  compemiation  shall  be  determined  by  the  appniv- 
ment  of  three  disinterested  referees,  to  be  appointed, 
(who  shall  act  as  chairman)  by  the  Secretary  of  the  I* 
rior,  one  by  the  chief  of  the  nation  to  which  said  oeenp 
belongs,  and  one  by  said  railway  company,  who,  before 
tering  upon  the  duties  of  their  appointment,  shall  take  at 
subscribe,  before  a  district  judge,  clerk  of  a  district  eM 
or  United  States  commissioner^  an  oath  that  they  will  fuft- 
fully  and  impartially  discharge  the  duties  of  their  appw*- 
ment,  which  oath,  duly  certified,  shall  be  returned  lift 
their  award  to  and  filed  with  the  Secretary  of  the  Inttri* 
within  sixy  days  from  the  completion  thereof;  and  i 
jority  of  said  referees  shall  be  competent  to  act  in  ease  if 
the  absence  of  a  member,  after  due  notice.  And  upontb 
failure  of  cither  party  to  make  such  appointment  ffittt 
thirty  days  after  the  appoititnicnt  made  by  the  SecrttUT 
of  the  Interior,  the  vacancy  shall  be  filled  by  a  judpi 
the  United  States  court  for  the  Indian  Territory  upontll 
application  of  the  other  party.  The  chairman  of  saidbori 
shall  appoint  the  time  and  place  for  all  hearings  witU 
the  nation  to  which  such  occupant  belongs.  Each  of  s* 
referees  shall  receive  for  his  services  the  sum  of  fourdi 
Inrs  per  diiy  for  each  day  they  are  engaged  in  the  trill' 
any  ease  snhmittcd  to  them  under  this  Act,  with  milw 
at  five  cents  per  mile.  Witnesses  shall  receive  the  iW 
fees  allowed  liy  the  courts  of  said  nations.  Cost,  inelodi 
compensation  of  the  referees,  .shall  be  made  a  part  of  I 
award,  and  be  paid  by  such  railway  company.  In  ease  I 
referees  oimnot  i\Kv^;^\\^\e^\  aw!)"  \.\v(\  of  them  are  authoriM 
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make  the  award.  Either  party  being  dissatisfied  with 
e  finding  of  the  referees  shall  have  the  right,  within 
Jnety  days  after  the  making  of  the  award  and  notice  of 
le  same,  to  appeal  by  original  petition  to  the  United  States 
Wrt  for  the  Indian  Territory,  which  court  shall  have  juris- 
■etion  to  hear  and  determine  the  subject-matter  of  said 
etition,  according  to  the  laws  of  the  Territory  in  which 
le  same  shall  be  heard  provided  for  determining  the  dam- 
je  when  property  is  taken  for  railroad  purposes.  If  upon 
le  hearing  of  said  appeal  the  judgment  of  the  court  shall 
for  a  larger  sum  than  the  award  of  the  referees,  the  cost 
said  appeal  shall  be  adjudged  against  the  railway  com- 
Hy.  If  the  judgment  of  the  court  shall  be  for  the  same 
fH  as  the  award  of  the  referees,  then  the  costs  shall  be 
judged  against  the  appellant.  If  the  judgment  of  the 
!irt  shall  be  for  a  smaller  sum  than  the  award  of  the 
^«rees,  then  the  costs  shall  be  adjudged  against  the  party 
iming  damages.  When  proceedings  have  been  com- 
■Hced  in  court,  the  railway  company  shall  pay  double  the 
L^unt  of  the  award  into  court  to  abide  the  judgment 
^reof,  and  then  have  the  right  to  enter  upon  the  prop- 
,y  sought  to  be  condennied  and  proceed  with  the  con- 
action  of  the  railway. 


S  839.  Freight  and  Passenger  Oharges.— (Sec.  4.)  That 
d  railway  company  shall  not  charge  the  inhabitants  of 
^  Territory  a  greater  rate  of  freight  than  the  rate  au- 
^rized  by  the  laws  of  the  Territory  of  Oklahoma  for  serv- 
m  or  transportation  of  the  same  kind:  Provided,  That 
Bienger  rates  on  said  railway  shall  not  exceed  three  cents 
r  mile.  Congress  hereby  reserves  the  right  to  regulate 
I  charges  for  freight  and  passengers  on  said  railway  and 
mages  on  said  telegraph  and  telephone  lines  until  a  State 
vemment  or  governments  shall  exist  in  said  Territory 
thin  the  limits  of  which  said  railway,  or  a  part  thereof, 
kll  be  located;  and  then  such  State  government  or  gov- 
pments  shall  be  authorized  to  fix  and  reg;w\a\e  \\v^  v!.qv»X 


§  840  LANDS  OF  THE  FIVE   CIVILIZED  TRIBES. 

of  transportation  of  persons  and  freight  within  their  n 
speetive  limits  by  said  railway ;  but  Congress  expressly  re 
serves  the  right  to  fix  and  regulate  at  all  times  the  cost  oi 
such  transportation  by  said  railway  or  said  company  when 
ever  such  transportation  shall  extend  from  one  State  inti 
another,  or  shall  extend  into  more  than  one  State:  PlTf 
vided,  however,  That  the  rate  of  such  transportation  d 
passengers,  local  or  interstate,  shall  not  exceed  the  rat^ 
above  expressed :  And  provided  further.  That  said  railwif 
company  shall  carry  the  mail  at  such  prices  as  Congroj 
may  by  law  provide;  and  until  such  rate  is  fixed  by  lit 

the  Postmaster  General  may  fix  the  rate  of  eonipensatioi| 

I 

§  840.  Compensation  to  Indian  Tribes.  (Sec.  5.)  Thi^ 
said  railway  company  shall  pay  to  the  Secretary  of  thl 
Interior,  for  the  benefit  of  the  particular  nations  or  tribeJ 

I 

throufjfh  whose  lands  said  main  line  and  branches  rftay  W 
located,  the  suin  of  fifty  dollars,  in  addition  to  compenMK 
tion  provided  for  in  this  Act  for  property  taken  and  datf 
aiares  done  to  individual  occupants  by  the  construction  (rf 
the  railwav,  for  each  mile  of  raihvav  that  it  niav  coiistrurf 
in  said  Territory,  said  payments  to  be  made  in  installmenlf 
of  five  hundred  dollars  as  each  ten  miles  of  road  is  graded:' 
Provided,  That  if  the  general  council  of  said  nations  of. 
Irihcs  throu^'h  whose  lands  said  railway  may  be  located*] 
the  j)rincii)al  executive  officer  of  the  tribe  if  the  gener 
(M)uncil  1)0  not  in  session  shall,  within  four  months  aft 
the  filinjr  of  maps  of  definite  location,  as  set  forth  in 
tion  six  of  this  Act,  dissent  from  the  allowances  provit 
for  in  this  s(M*tion,  and  shall  certify  the  same  to  the 
tary  of  the  interior,  then  all  compensation  to  be  paid 
such  disseiitinjr  nation  or  tribe  under  the  provisions  of  tl 
Act  shall  \)v  detcrniinod  as  provided  in  section  three 
the  deteiinination  of  the  compensation  to  be  paid  to 
indivitlual  occu])ant  of  lands,  with  the  right  of  appeal 
the  courts  ui)on  t)ie  same  terms,  conditions,  and  requii- 
iin'iits  as  therein  provided:     Provided  further.  That  tl| 
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nt  awarded  or  adjudged  to  be  paid  by  said  railway 
any  for  said  dissenting  nation  or  tribe  shall  be  in  lieu 
e  compensation  that  said  nation  or  tribe  would  be  en- 
,  to  receive  under  the-foregoing  provisions.  Said  corn- 
shall  also  pay,  so  long  as  said  Territory  is  owned  and 
ried  by  the  Indians  in  their  tribal  relations,  to  the  Sec- 
y  of  the  Interior  the  sum  of  fifteen  dollars  per  annum 
Bch  mile  of  railway  it  shall  construct  in  said  Territory, 
money  paid  to  the  Secretary  of  the  Interior  under  the 
Isions  of  this  Act  shall  be  apportioned  by  him  in  ac- 
ince  with  the  laws  and  treaties  now  in  force  between 
United  States  and  said  nations  or  tribes,  according 
e  number  of  miles  of  railway  that  may  be  constructed 
lid  railway  company  through  their  lands:  ProTided, 
Congress  shall  have  the  right,  so  long  as  said  lands 
ccupied  and  possessed  by  said  nation  or  tribe,  to  im- 
tuch  additional  taxes  upon  said  railway  as  it  may  deem 
and  proper  for  their  benefit ;  and  any  Territory  or 
hereafter  formed  through  which  said  railway  shall 
been  established  may  exercise  the  like  power  as  to 
part  of  said  railway  as  may  lie  within  its  limits.  Said 
ay  company  shall  have  the  right  to  survey  and  locale 
.ilway  immediately  after  the  passage  of  this  Act. 

41.  Proposed  Bight  of  Way.— (Sec.  6.)  That  said 
any  shall  cause  maps,  showing  the  route  of  its  located 
hrough  said  Territory,  to  be  filed  in  the  office  of  the 
tary  of  the  Interior,  and  also  to  be  filed  in  the  office 
.6  principal  chief  of  each  of  the  nations  or  tribes 
gh  whose  lands  said  railway  may  be  located,  and  after 
Jing  of  said  maps  no  claim  for  a  subsequent  settle- 

aiid  improvement  upon  the  right  of  way  shown  by 
maps  shall  be  valid  as  ngainst  said  company:  Pro- 
,  That  when  a  map  showing  any  portion  of  said  rail- 
ompany's  located  line  is  filed  as  herein  provided  for, 
lompany   shall   coiumence   grading  said   located   line 

six  months  thereafter,  or  such  location  aViaVVVie  NttV-X-, 
5TT 


S  844  LANDS  or  THE  FIVE  ( 

and  said  location  shall  be  approved  by  the  Seeretai 
Interior  in  sections  of  twenty-five  mileH  before  < 
tion  of  any  such  section  shall  be  begun. 

§  842.    Employ«ea  May  Besidtt  Upon  Bifl^  of 

(Sec.  7.)  That  the  officers,  servants,  and  employee 
eompany  necessary  to  the  construction  and  managi 
said  road  shall  be  allowed  to  reside,  while  so  engag 
such  right  of  way,  but  subject  to  the  provisions  ol 
dian  intercourse  laws,  and  such  rules  and  reguls 
may  be  established  by  the  Secretary  of  the  Interii 
cordance  with  aaid  intercourse  laws. 

§  843.    Jnrisdiction  of  United  States  OonrL— ( 

That  the  United  States  court  for  the  Indian  Territ 
such  other  courts  as  may  be  authorized  by  Congn 
have,  without  reference  to  the  amount  in  controver 
current  jurisdiction  over  all  controversies  arising 
the  said  Enid  &  Anadarko  Railway  Company  and 
tion  and  tribe  through  whose  territory  said  railwi 
be  constructed.  Said  courts  shall  have  like  junt 
without  reference  to  the  amount  in  controversy,  i 
controversies  arising  between  the  inhabitanta  of  s 
tion  or  tribe  and  said  railway  company;  and  the  civ 
diction  of  said  courts  is  hereby  extended  within  th 
of  said  Indian  Territory,  without  distinction  as  to 
ship  of  the  parties,  so  far  as  may  be  necessary  to  f» 
the  provisions  of  this  Act. 

§  844.  Eate  of  Construction.— (Sec.  9.)  That  sa 
way  coiiipiiny  shall  build  at  least  one-tenth  of  its  : 
in  said  Territory  within  one  year  after  the  passage 
Act,  and  complete  its  road  within  three  years  aft 
approval  of  its  map  of  location  by  the  Secretarr 
Interior  or  the  rights  herein  granted  shall  be  forffi 
to  that  portion  not  built;  that  said  railway  compuv 
construct  and  n\a\utiuii  continually  all  road  and  fcif 
578 
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B  and  necessary  bridges  over  said  railway  wherever 
ids  and  highways  do  now  or  may  hereafter  cross 
Iway's  right  of  way,  or  may  be  by  the  proper  au- 
I  laid  out  across  the  same. 

Oondition  of  Grant.— (Sec.  10.)  That  the  said 
Anadarko  Railway  Company  shall  accept  this  right 
upon  the  express  condition,  binding  upon  itself,  its 
rs,  and  assigns,  that  they  will  neither  aid,  advise, 
It  in  any  effort  looking  toward  the  changing  or  ez- 
ing  the  present  tenure  of  the  Indians  in  their  land, 
not  attempt  to  secure  from  the  Indian  Nation  any 
grant  of  land,  or  its  occupancy,  than  is  hereinbe- 
ivided:  Provided,  That  any  violation  of  the  condi- 
ntioned  in  this  section  shall  operate  as  a  forfeiture 
he  rights  and  privileges  of  said  railway  company 
hia  Act. 

.  Hortgages  to  Be  Recorded— Where.— (Sec.  11.) 
mortgages  executed  by  said  railway  company  con- 
any  portion  of  its  railway,  with  its  franchises,  that 
constructed  in  said  Indian  Territory,  shall  be  re- 
in the  Department  of  the  Interior,  and  the  record 
shall  be  evidence  and  notice  of  their  execution,  and 
mvey  all  rights,  franchises,  and  property  of  said 
y  as  therein  expressed. 

.  Bi^t  to  Appeal  Act  Reserved.- (Sec.  12.)  That 
s  may  at  any  time  amend,  add  to,  alter,  or  repeal 
:;  and  the  right  of  way  herein  and  hereby  granted 
t  be  assigned  or  transferred  in  any  form  whatever 
<  the  construction  and  completion  of  the  road,  ex- 
to  mortgages  or  other  liens  that  may  be  gi%'en  or 
thereon  to  aid  in  the  construction  thereof, . 

.  Provirions  of  Act  Applicable  to  Other  Company. 
13.)  That  the  right  to  locate,  construct,,  ovju,  fcc{i\"¥> 
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operate,  use,  and  maintain  a  railway  and  telegraph  and 
telephone  line  or  lines  into,  in,  or  through  the  Indian  Ter- 
ritory, together  with  the  right  to  take  and  condemn  landi 
for  right  of  way,  depot  grounds,  terminals,  and  other  nil- 
way  purposes,  in  or  through  any  lands  held  by  any  Indiso 
tribe  or  nation,  person,  individual,  or  municipality  in  ssid 
Territory,  or  in  or  through  any  lands  in  said  Territorr 
which  have  been  or  may  hereafter  be  allotted  in  severalty 
to  any  individual  Indian  or  other  person  under  any  law  or 
treaty,  whether  the  same  have  or  have  not  been  conveyed 
to  the  allottee,  with  full  power  of  alienation,  is  hereby 
granted  to  any  railway  company  organized  under  the  I&ts 
of  the  United  States,  or  of  any  State  or  Territory,  whiei 
shall  comply  with  this  Act. 

§  849.  Eight  of  Way.— (See.  14.)  That  the  right  of  w».t 
of  any  railway  company  shall  not  exceed  one  hundred  f«l 
in  width  except  where  there  arc  heavy  cuts  and  fills,  wh(n 
one  hundred  feet  additional  may  be  taken  on  each  side  of 
said  right  of  way;  but  lands  additional  and  adjacent  w 
said  right  of  way  may  be  taken  and  condemned  by  av 
railway  coiiipiiiiy  for  station  grounds,  buildings,  depots. 
side  tracks,  turnouts,  or  other  railroad  purposes  not  ex- 
ceeding two  hundred  feet  in  width  by  a  length  of  two  thou- 
sand feet.  That  additional  lands  not  exceeding  forty  attts 
at  any  one  pliicc  may  be  taken  by  any  railway  coiupan.' 
when  necessary  for  yards,  roundhouses,  turntables,  machint 
.shops,  water  stiitioiis,  and  other  railroad  purposes.  Awl 
when  necessary  for  a  good  and  sufficient  water  suppt  i" 
the  operation  of  any  railroad,  any  such  railway  conipiV 
shall  have  the  right  to  take  and  condemn  additional  iin* 
for  reservoirs  for  water  stations,  and  for  such  purpose  shil 
have  the  riffht  t<)  impound  sui'face  water  or  build  dl* 
across  any  creek,  draw,  canyon,  or  stream,  and  shall 
the  right  to  connect  the  .same  by  pipe  line  with  the  nilnd 
and  take  the  necessary  grounds  for  such  purposes;  andHfj 
raihray  conipauy  s\va\\  W\ft  Wvt  viitht  to  change  oratraigU 
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its  line,  reduce  its  grades  or  curves,  and  locate  new  sta- 
tions and  to  take  the  lands  and  right  of  way  necessary 
therefor  under  the  provisions  of  this  Act. 

§  850.  Maimer  of  Proceeding. — (Sec.  15.)  That  before 
any  railroad  shall  be  constructed  or  any  lands  taken  or  con- 
demned for  any  of  the  purposes  set  forth  in  the  preceding 
section,  full  compensation  for  such  right  of  way  and  all 
land  taken  and  all  damage  done  or  to  be  done  by  the  con- 
struction of  the  railroad,  or  the  taking  of  any  lands  for 
railroad  purposes,  shall  be  made  to  the  individual  owner, 
occupant,  or  allottee  of  such  lands,  and  to  the  tribe  or  na- 
tion through  or  in  which  the  same  is  situated:  Provided, 
That  correct  maps  of  the  said  line  of  railroad  in  sections 
of  twenty-five  miles  each  and  of  any  l^ds  taken  under  this 
Act,  shall  be  filed  in  the  Department  of  the  Interior,  and 
shall  also  be  filed  with  the  United  States  Indian  agent  for 
Indian  Territory,  and  with  the  principal  chief  or  governor 
of  any  tribe  or  nation  through  which  the  lines  of  railroad 
may  be  located  or  in  which  said  lines  are  situated. 

In  case  of  the  failure  of  any  railway  company  to  make 
amicable  settlement  with  any  individual  owner,  occupant, 
allottee,  tribe,  or  nation  for  any  right  of  way  or  lands  or 
improvements  sought  to  be  appropriated  or  condemned  un- 
der this  Act,  all  compensation  and  damages  to  be  paid  to 
the  dissenting  individual  owner,  occupant,  allottee,  tribe 
or  nation  by  reason  of  the  appropriation  and  condemna- 
tion of  said  right  of  way,  lands,  or  improvements  shall  be 
determined  by  the  appraisement  of  three  disinterested 
referees,  to  be  appointed  by  the  judge  of  the  United  States 
court,  or  other  court  of  jurisdiction  in  the  district  where 
such  lands  are  situated,  on  application  of  the  corporation 
or  other  person  or  party  in  interest.  Such  referees,  before 
entering  upon  the  duties  of  their  appointment,  shall  each 
take  and  subscribe,  before  competent  authority,  an  oath 
that  he  will  faithfully  and  impartially  discharge  the  duties 
>f  his  api)ointment,  which  oaths,  duly  cerl'Aed,  ^\v«\\\i^  x^- 
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turned  with  the  award  of  the  referees  to  the  clerk  of  the 
court  by  which  they  were  appointed.  The  referees  AmU 
also  find  in  their  report  the  names  of  the  person  and  per- 
sons, tribe,  or  nation  to  whom  the  damages  are  payable  and 
the  interest  of  each  person,  tribe,  or  nation  in  the  award 
of  damages.  Before  such  referees  shall  proceed  with  tin 
assessment  of  damages  for  any  right  of  way  or  other  laodi 
condemned  under  this  act,  twenty  daya'  notice  of  the  time 
when  the  same  shall  be  condemned  shall  be  given  to  all 
persons  interested,  by  publication  in  some  newspaper  io 
general  circulation  nearest  said  property  in  the  distiict 
where  said  right  of  way  or  said  lands  are  situated,  or  b; 
ten  days'  personal  notice  to  each  person  owning  or  haviiif 
any  interest  in  said  lands  or  right  of  way :  Provided,  Tin' 
such  notice  to  niiy  Jribe  or  nation  may  be  served  on  tht 
principal  chief  or  governor  of  the  tribe.  If  the  referew 
cannot  agree,  then  any  two  of  them  are  authorized  to  and 
-shall  make  the  award.  Any  party  to  the  proceedings  who 
is  dissati-sfied  H-ith  the  award  of  the  referees  shall  have  the 
riifht,  within  ten  days  after  the  making  of  the  award,  to 
appeal,  by  original  petition,  to  the  United  States  court,  or 
other  court  of  competent  jurisdiction,  sitting  at  the  [^ 
nearest  and  most  convenient  to  the  property  sought  to  l» 
taken,  where  the  question  of  the  damages  occasioned  bj 
the  taking  of  the  lands  in  controversy  ^all  be  tried  A 
novo,  and  the  judgment  rendered  by  the  court  shall  bt 
final  and  conclusive,  subject,  however,  to  appeal  as  in  other 
cases. 

When  the  award  of  damages  is  filed  with  the  clerh  of 
the  court  by  the  referees,  the  railway  company  shall  de 
posit  the  iimount  of  such  award  with  the  clerk  of  the  court, 
to  abide  the  judgment  thereof,  and  shall  then  have  thi 
right  to  enter  upon  and  take  possession  of  the  property 
sought  to  be  condemned;  Provided,  That 
railway  company  is  not  satisfied  with  the 
have  the  right,  liofovc  commencing  construction, 
do;i  any  portion  oS  siuA  ti^VX  (jI'kk^  «:tA,  wija'^t 
582 


I   then  have  ui 
of  the  property, 
t  when  the  xiL 
■■  award,  it  ihiBl 
■uction,  to  abw-I " 


■»l ' 


ACT  FEBRUARY   28,   1902.  §  851 

.,  subject,  however,  as  to  such  new  location,  to  alt  the 
^sions  of  this  Act.  Each  of  the  referees  shall  receive 
his  compensation  the  sum  of  four  dollars  per  day  while 
aally  engaged  in  the  appraisement  of  the  property  and 

hearing  of  any  matter  submitted  to  them  under  this 
t.  Witnesses  shall  receive  the  fees  and  mileage  allowed 
law  to  witness  in  courts  of  record  within  the  districts 
ere  such  lands  are  located.  Costs,  including  compensa- 
n  of  the  referees,  shall  be  made  part  of  the  award  or 
Igment  and  be  paid  by  the  railway  company:  Provided, 
at  if  any  party  or  person  other  than  the  railway  com- 
ly  shall  appeal  from  any  award,  and  the  judgment  of 

court  does  not  award  such  appealing  party  or  person 
"e  than  the  referees  awarded,  all  cost  occasioned  by  such 
eal  shall  be  paid  by  such  appealing  party  or  person. 

851.    Regulation  of  Freight  and  Other  Charges. — (Sec. 

That  where  a  railroad  is  constructed  under  the  pro- 

Dns  of  this  Act  there  shall  be  paid  by  the  railway  com- 

y  to  the  Secretary  of  the  Interior,  for  the  benefit  of 

particular  tribe  or  nation  through  whose  lands  any 
CI  railroad  may  be  constructed,  an  annual  charge  of  fif- 
ft  dollars  per  mile  for  each  mile  of  road  constructed,  the 
e  to  be  paid  so  long  as  said  lands  shall  be  owned  and 
apied  by  such  nation  or  tribe,  which  payment  shall  be 
iddition  to  the  compensation  otherwise  provided  herein; 
.  the  grants  herein  are  made  upon  the  condition  that 
igress  hereby  reserves  the  right  to  regulate  the  charges 

freight  and  passengers  on  said  railways  and  messages 
all  telegraph  and  telephone  lines  until  a  State  govern- 
Qt  or  governments  shall  exist  in  said  Territory  within 

limits  of  which  any  railway  shall  be  located;  and  then 
1  State  government  or  governments  shall  be  authorized 
4t  and  regulate  the  cost  of  transportation  of  persons 

freights  within  their  respective  limits  by  such  rail- 
• ;  but  Congress  expressly  reserves  the  right  lo  ^^  ^tv\ 
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regulate  at  all  times  the  ooat  of  such  transportxtioD  I 
said  railways  whenever  such  transportation  shall  ext« 
from  one  State  into  another,  or  shall  extend  into  more  tb 
one  State;  and  (hat  the  railway  companies  shall  carry  tl 
mail  at  sueh  prices  as  Congress  may  by  law  provide;  in 
until  such  rate  is  fixed  by  taw  the  Postmaster  General  nil 
fix  the  rate  of  compensation. 

§  852.  Crosung  Other  Bailroads.— (Sec.  17.)  That  u 
railway  company  authorized  to  construct,  own,  or  openi 
a  railroad  in  said  Territory  desiring  to  cross  or  noite  il 
tracks  with  any  other  railroad  upon  the  grounds  of  sue 
other  railway  company  Hhall,  after  fifteen  daj's'  notice  i 
writing  to  siieh  other  railroad  company,  make  appliratifl 
in  wriling  1o  the  judge  of  the  I'nited  States  court  for  A 
district  in  which  it  is  proposed  to  make  such  crosaioft* 
connection  for  the  appointment  of  three  disinterested  ref- 
erees to  determine  the  necessity,  place,  manner,  snd  li« 
of  such  cros-sing  or  connection.  The  provisions  of  sectki 
three  of  this  act  with  respect  to  the  condemnation  of  ri(tl 
of  way  through  tribal  or  individual  lands  shall,  except  I 
in  this  section  otherwise  provided,  apply  to  proceeding" 
acquire  the  right  to  cross  or  connect  with  another  railmi 
Upon  the  hearing  of  any  such  application  to  cross  nrM 
nect  with  any  other  railroad,  either  party  or  the  rtftn* 
may  call  and  examine  witnesses  in  regard  to  the  malta 
and  said  i-efcrccs  shall  have  the  same  power  to  admini* 
oaths  to  witnesses  that  is  now  possessed  by  United  Stili 
conmii.ssiniiers  in  said  Territory,  and  said  referees  » 
after  such  hearing  and  a  personal  examination  of  Hwll 
eality  where  a  crossing  or  connection  is  desired,  detertf 
whether  there  is  a  necessity  for  such  crossing  or  not,  UJ 
HO,  the  place  thereof,  whether  it  shall  be  over  or  nnder^ 
existing  railroad,  or  at  grade,  and  in  other  respedi  t 
manner  of  such  crossing  and  the  terms  upon  whicl ' 
same  shall  he  made  *ii\4  \ftKmA.Kw«d;    Providsd,  TWi 
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ing  shall  be  made   through   the  yards   or  over   the 

hes  or  side  tracks  of  any  existing  railroad  if  a  cross- 

an  be  effected  at  any  other  place  that  is  practicable. 

:her  party  shall  be  dissatisfied  with  the  terms  of  the 

'  made  by  said  referees  it  may  appeal  to  the  United 

s  court  of  the  Indian  Territory  for  the  district  wherein 

crossing  or  connection  is  sought  to  be  made  in  the 

manner  as  appeals  are  allowed  from  a  judgment  of  a 

d  States  commissioner  to  said  court,  and  said  appeal 

ill  subsequent  proceedings  shall  only  affect  the  amount 

mpensation,  if  any,  and  other  terms  of  crossing  fixed 

lid  referees,  but  shall  not  delay  the  making  of  said 

ing  or  connection:     Provided,   That  the  corporation 

ing  such  crossing  or  connection  shall  deposit  with  the 

of  the  court  the  amount  of  compensation,  if  any  is 

by  said  referees,  and  shall  execute  and  file  with  said 

a  bond  of  sufficient  security,  to  be  approved  by  the 

or  a  judge  thereof  in  vacation,  to  pay  all  damages 

•omply  with  all  terms  that  may  be  adjudged  by  the 

Any  railway  company  which  shall  violate  or  evade 

►f  the  provisions  of  this  section  shall  forfeit  for  every 

offense,  to  the  person,  company,  or  corporation  in- 

tbereby,  three  times  the  actual  damages  sustained  by 

arty  aggrieved. 

53.  Orade  CrossingB. — (Sec.  18.)  That  when  in  any 
two  or  more  railroads  crossing  each  other  at  a  com- 
grade  shall,  by  a  system  of  interlocking  or  automatic 
Is,  or  by  any  works  or  fixtures  to  be  erected  by  them, 
r  it  safe  for  engines  and  trains  to  pass  over  such 
ngs  without  stopping,  and  such  interlocking  or  auto- 
signals  or  works  or  fixtures  shall  be  approved  by  the 
jtate  Commerce  Commissioners,  then,  in  that  case,  it 
•eby  made  lawful  for  the  engines  and  trains  of  such 
ad  or  railroads  to  pass  over  such  crossing  without  stop- 
any  law  or  the  provisions  of  any  law  lo  \.Yve  ^otvVc^-rj 
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notwithst&nding ;  and  when  two  or  more  railroads  croBS  eaek 
other  at  a  conimon  grade,  either  of  sueli  roads  may  apply  to 
the  Interstate  Commerce  Commissioners  for  permission  to 
introduce  upon  both  of  said  railroads  some  ^rstem  of  inter- 
locking or  automatic  signals  or  works  or  fixtures  rendff- 
ing  it  safe  for  engines  and  trains  to  pass  over  such  eni» 
ings  without  stopping,  and  it  shall  be  the  duty  of  said  In- 
terstate Commerce  Commissioners,  if  the  system  of  worh 
and  fixtures  which  it  is  proposed  to  erect  by  said  eompuf 
are,  in  the  opinion  of  the  Commission,  sufficient  and  proper 
to  grant  such  jwrmission. 

.  §  854.  Safety  Devices.— (Sec.  19.)  That  any  railnwd 
company  which  has  obtained  permission  to  introduce  a 
tem  of  interlocking  or  automatic  signals  at  its  crossing  at  i 
common  tirade  with  any  other  railroad,  as  provided  in  tht 
last  section,  may,  after  thirty  days'  notice,  in  writing,  to 
such  other  railroad  company,  introduce  and  erect  such  in- 
terlocking or  automatic  signals  or  fixtures;  and  if  snd 
railroad  company,  after  snch  notification,  refuses  to  joii 
with  the  railroad  company  giving  such  notice  in  the 
struction  of  such  works  or  fixtures,  it  shall  be  lawful  to 
said  company  to  enter  upon  the  right  of  way  and  tracb  d 
such  second  company,  in  such  manner  as  to  not  unnew- 
sarily  impede  the  operation  of  such  road,  and  erect 
works  and  fixtures,  and  may  recover  in  any  action  at  Iff 
from  such  second  company  one-half  of  the  total  cost 
erecting  and  nmiiitaining  such  interlocking  or 
signals  or  work.s  or  fixtures  on  both  of  said  roads. 

§  855.  Mortgages.— (Sec.  20.)  That  all  mortgages  ei 
eutcd  by  any  railway  company  conveying  any  portion  of 
railway,  with  its  franchises,  that  may  be  constructed 
said  Indian  Territory,  shall  be  recorded  in  the  DepartuM 
of  the  Interior,  and  the  record  thereof  shall  be  evidai 
and  notice  of  lV»e\t  cxecMXAQU,  mv4^  %Wl  convey  all 
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68,  and  property  of  said  company  aa  therein  ex- 


21.)     That  Congress  hereby  reserves  the  right  at  ■ 
B  to  alter,  amend,  or  repeal  this  Act,  or  any  portion 


.  To  Obtain  Benefits  of  Act.— (Sec.  22.)  That  any 
company  which  has  heretofore  acquired,  or  may 
r  acquire,  under  any  other  Act  of  Congress,  a  rail- 
:ht  of  way  in  Indian  Territory  may,  in  the  manner 
irescribed,  obtain  any  or  all  of  the  benefits  and  ad- 
s  of  this  Act,  and  in  such  event  shall  become  sub- 
lU  the  requirements  and  responsibilities  imposed  by 
upon  railroad  companies  acquiring  a  right  of  way 
er.  And  where  the  time  for  the  completion  of  a 
in  Indian  Territory  under  any  Act  granting  a 
way  therefor  has  expired,  or  shall  hereafter  ex- 
advance  of  the  construction  of  such  railroad,  or  of 
t  thereof,  the  Secretary  of  the  Interior  may,  upon 
use  shown,  extend  the  time  for  the  completion  of 
Iroad,  or  of  any  part  thereof,  for  a  time  not  ex- 
two  years  from  the  date  of  such  extension. 

Act  of  March  2nd.  1899,  Repealed.— (Sec.  23.) 
Act  entitled  "An  Act  to  provide  for  the  acquiring 
B  of  way  by  railroad  companies  through  Indian 
ions,  Indian  lands,  and  Indian  allotments,  and  for 
rposes,"  approved  March  second,  eighteen  hundred 
■ty-nine,  so  far  as  it  applies  to  the  Indian  Territory 
ahoma  Territory,  and  all  other  Acts  or  parts  of 
onsistent  with  this  Act  are  hereby  repealed:  Pro- 
hat  such  repeal  shall  not  affect  any  railroad  com- 
lose  railroad  is  now  actually  being  constructed,  or 
ts  which  have  already  accrued;  but  such  railroads 
completed  and  such  right-s  enforced  in  the  manner 
by  the  laws  under  which  such  conattutUou  ■was 

sen 
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commenced  or  under  which  such  rights  accrued:  ABd|l 
Tided  further.  That  the  provisions  of  this  Act  shaU  an 
also  to  the  Osages'  Reservation  and  other  Indian  lesen 
tions  and  allotted  Indian  lands  in  the  Territory  of  OU 
homa,  and  all  judicial  proceedings  .herein  authoHied  m 
be  commenced  and  prosecuted  in  the  courts  of  said  Ok) 
homa  Territory  which  may  now  or  hereafter  exercise  ji 
isdiction  within  said  reservations  or  allotted  lands. 

Approved,  February  28,  1902. 


CHAPTER    LV. 

ACT  MARCH  11,  1904. 

■tp.  505. — An  Act  authorizing  the  Secretary  of  the  In- 
terior to  grant  right  of  way  for  pipe  lines  through 
Indian  lands. 

168.    Right  of  Way  for  Pipe  Lines  Through  Indian  Lands. 

§  858.  Right  of  Way  for  Pipe  Lines  Through  Indian  Ter- 
tey. — That  the  Secretary  of  the  Interior  is  hereby  au- 
orized  and  empowered  to  grant  a  right  of  way  in  the 
iture  of  an  easement  for  the  construction,  operation,  and 
iintenance  of  pipe  lines  for  the  conveyance  of  oil  and 
IB  through  any  Indian  reservation,  through  any  lands  held 
r  an  Indian  tribe  or  nation  in  the  Indian  Territory,  through 
ty  lands  reserved  for  an  Indian  agency  or  Indian  school, 

*  for  other  purposes  in  connection  with  the  Indian  scr- 
ee, or  through  any  lands  which  have  been  allotted  in 
leralty  to  any  individual  Indian  under  any  law  or  treaty, 
It  which  have  not  been  conveyed  to  the  allottee  with  full 
%er  of  alienation,  upon  the  terms  and  conditions  here- 
expressed.     No  such  lines  shall  be  constructed  across 

iian  lands,  as  above  mentioned,  until  authority  therefor 

*  first  been  obtained  from,  and  the  maps  of  definite  loea- 
tit  of  said  lines  approved  by,  the  Secretary  of  the  In- 
lor:  Provided,  That  the  construction  of  lateral  lines 
te  the  main  pipe  line  establishing  connection  with  oil 
(  gas  wells  on  the  individual  allotments  of  citizens  may 

constructed  without  securing  authority  from  the  Secre- 
^  of  the  Interior  and  without  filing  maps  of  definite  lo- 
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cation,  when  the  consent  of  the  allottee  upon  whoM 
oil  or  gas  wells  may  be  loeated  and  of  all  other  «1 
through  whose  lands  said  lateral  pipe  lines  mi^  pa 
been  obtained  by  the  pipe  line  company:  Frorida 
ther,  That  in  case  it  is  desired  to  run  a  pipe  line  nnd 
line  of  any  railroad,  and  satisfactory  arrangements  ei 
be  made  with  the  railroad  company,  then  the  questioi 
be  referred  to  the  Secretary  of  the  Interior,  who  shsl 
scribe  the  terms  and  conditions  under  which  the  pip 
company  shall  be  permitted  to  lay  its  lines  ondei 
railroad.  The  compensation  to  be  paid  the  tribes  in 
tribal  capacity  aiid  the  individual  allottees  for  sueb 
of  way  through  their  lands  shall  be  determined  in 
manner  as  the  Secretary  of  the  Interior  may  dirwt 
shall  be  subject  to  his  final  approval.  And  where  such 
are  not  subject  to  State  or  Territorial  taxation  the 
pany  or  owner  of  the  line  shall  pay  to  the  Secretarj-  < 
Interior,  for  the  use  and  benefit  of  the  Indians,  sue 
nual  tax  as  he  may  designate,  not  exceeding  five  doUai 
each  ten  miles  of  line  so  constructed  and  maintained  i 
such  rules  and  regulations  as  said  Secretary  may  pre* 
But  nothing  herein  contained  shall  be  so  construed 
exempt  the  owners  of  such  lines  from  the  paj-meiit  o: 
tax  that  may  be  lawfully  assessed  against  them  by  t 
State,  Territorial,  or  municipal  authority.  And  inco 
ated  cities  and  towns  into  and  through  which  such 
lines  may  be  constructed  shall  have  the  power  to  reg 
the  manner  of  construction  therein,  and  nothing  h 
contained  shall  be  so  construed  as  to  deny  the  righ 
municipal  taxation  in  such  towns  and  cities,  and  no' 
herein  shall  authorize  the  use  of  such  right  of  way  « 
for  pipe  Hue,  and  then  only  so  far  as  may  be  necessir 
its  construction,  maintenance,  and  care:  Provided, 
the  rights  herein  granted  shall  not  extend  beyond  a  p 
of  twenty  years:  Provided  further,  That  the  Secretar 
the  Interior,  at  the  expiration  of  said  twenty  years, 
extend  tbe  r\gM  \o  mKiuX&m  any  pipe  line  constnided 
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ier  this  act  for  another  period  not  to  exceed  twenty  years 
rom  the  expiration  of  the  first  right,  upon  such  terms  and 
ionditions  as  he  may  deem,  proper. 

(Sec.  2.)    The  right  to  alter,  amend,  or  repeal  this  act  is 
apressly  reserved. 

Approved,  March  11,  1904. 


^^\ 


OHAPTEB    LTI. 

CONVEYANCES  OF  REAL  ESTATE. 

Ohap.  27.— HansBeld's  Digest,  put  in  force  In  Indiu  1 
tory  1^  Act  Febrtiary  1^  1903. 

I  869.  I^Dds  May  be  Aliened  by  Deed— Words  "Onnt,  Bi 
and  Sell"  Equivalent  to  Ezpreaa  Wamuty. 

860.    Breaches  May  be  ABalgned  as  Upon  Express  Covessi 

881.    Conveyance  In  Fe«  Simple. 

862.  Sutasequently  Acquired  Title  by  Grantor  Inures  to  Bei 
of  Qrantee. 

883.  A  Fee  Tall,  An  EsUte  for  Ufe. 

884.  One  May  Convey,  Notvlthstandlng  Adverse  Posseulo 
866.    The  Term  "Real  Estate"  Defined. 

866.  Wills  Not  Embraced  by  This  Act. 

867.  Grant  of  L^nd  to  Two  or  More  Constitutes  Them  Tei 

in  Common. 

S6S.  Married  Woman  May  Convey  Her  Real  BsUte,  How. 

869.  May  Relinquish  Her  Dower.  How. 

870.  Witnesses  to  Conveyance. 

871.  Proof  or  Acknowledgment  of  Deed. 

872.  Acknowledgment  to  be  Attested,  How. 

873.  Same. 

874.  Certificate  of. 

876.  Proof  of  Identity  of  Grantor  or  Witness. 

876.  Acknowledgment  by  Grantor, 

877.  Proof  of. 

878.  How  Proved  When  Witness  is  Dead. 

879.  Married     Women,     Conveyance     and     Rellnqulshmen 

Dower  by. 
8S0.    To  be  Proved  or  Acknowledged  Before  Recorded. 

881.  Power  of  Attorney,  Requisites  of. 

882.  Same. 

883.  Revocation  of. 

884.  Deeds  Proved  or  Acknowledged  to  be  Recorded  and 

May  be  Read  In  Evidence. 

885.  Deeds  Lost,  Record  or  Transcript  Thereot  Evidence. 

886.  Not  Conclusive. 

887.  ('ommlsBloner  of   Slate   Lands,  How    Deeds   Bxecuti 

No  Ackao<N\e&|,tn«'at  Reaulred. 
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A8.    Administrator,  etc..  Deed  by;   Effect  of;   Copy,  Evidence. 

189.  Same. 

190.  Filing  for  Record  Constructive  Notice — ^Duty  of  Recorder. 
i91.    Of  No  Validity  Against  Subsequent  Purchasers,  etc.,  With- 
out Notice,  Unless. 

ft92.    This  Act  Not  to  Apply  to  Mortgages. 

§  859.  Lands  lOay  Be  Aliened  By  Deed— Words 
Orant,  Bargain  and  Sell''  Equivalent  to  Express  War- 
inty. — (Sec.  639.)  All  lands,  tenements  and  hereditaments 
ay  be  aliened  and  possession  thereof  transferred  by  deed 
ithout  livery  of  seizin,  and  the  words  "grant,  bargain  and 
IV*  shall  be  an  express  covenant  to  the  grantee,  his  heirs 
d  assigns,  that  the  grantor  is  seized  of  an  indefeasible  es- 
te  in  fee  simple,  free  from  incumbrance  done  or  suffered 
^in  the  grantor,  except  rents  or  services  that  may  be  ex- 
5«sly  reserved  by  such  deed,  as  also  for  the  quiet  enjoy- 
nt  thereof  against  the  grantor,  his  heirs  and  assigns,  and 
'm  the  claim  or  demand  of  all  other  persons  whatsoever, 
less  limited  by  express  words  in  such  deed. 

^  860.  Breaches  Blay  Be  Assigned  As  Upon  Express 
tenant. — (Sec.  640.)  The  grantee,  his  heirs  or  assigns, 
3'  in  any  action  assign  breaches  as  if  such  covenants  were 
[iressly  inserted. 

^  861.  Conveyance  in  Fee  Simple.— (See.  641.)  The 
HI  or  word  ** heirs,*'  or  other  words  of  inheritance,  shall 
t  be  necessary  to  create  or  convey  an  estate  in  fee  simple ; 
I  all  deeds  shall  be  construed  to  convey  a  complete  es- 
e  of  inheritance  in  fee  simple,  unless  expressly  limited 
appropriate  words  in  such  deed. 

i  862.  Subsequently  Acquired  Title  By  Orantor  Inures 
Benefit  of  Orantee. — (Sec.  642.)  If  any  person  shall 
livey  any  real  estate  by  deed,  purporting  to  convey  the 
iie  in  fee  simple  absolute,  or  any  less  estate,  and  shall  not 
'the  time  of  such  conveyance  have  the  legal  e^laX^  \w  ^wOcv 
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lands,  but  shall  afterward  acquire  the  same,  the  legal  o 
equitable  estate  afterward  acquired  shall  immediately  pu 
to  the  grantee,  and  such  conveyance  shall  be  as  valid  as  i 
such  legal  or  equitable  estate  had  been  in  the  grantor  at  th 
time  of  the  conveyance. 

§  863.  A  Fee  Tail  An  Estate  for  Life.— (Sec.  643.)  Ii 
cases  when  by  common  law  any  person  may  hereafter  be 
come  seized  in  fee  tail  of  any  lands  or  tenements,  by  virtui 
of  any  devise,  gift,  grant  or  other  conveyance,  such  person 
instead  of  being  or  becoming  seized  thereof  in  fee  tail,  shal 
be  adjudged  to  be  and  become  seized  thereof  for  his  nat 
ural  life  only,  and  the  remainder  shall  pass  in  fee  simph 
absolute  to  the  person  to  whom  the  estate  tail  would  first 
pass  according  to  the  course  of  the  common  law  by  virtut 
of  such  devise,  gift,  grant  or  conveyance. 

§  864.  One  May  Convey  Notwithstanding  Adverse  Po» 
session. — (Sec.  644.)  Any  person  claiming  title  to  any  real 
estate  may,  notwithstanding  there  may  be  an  adverse  pos- 
session thereof,  sell  and  convey  his  interest  in  the  sam« 
maimer  and  with  like  effect  as  if  he  was  in  the  actual  pofr 
session  thereof. 

§  865.  The  Term  **Real  Estate"  Defined.— (Sec.  645.) 
The  term  **real  estate,'*  as  used  in  this  act,  shall  be  con- 
strued as  co-extensive  in  meaning  with  'Mands,  tenements 
iiud  horeditanients,'*  and  as  embracing  all  chattels  real. 

§  m{\.  Wills  Not  Embraced  By  This  Act.— (Sec.  646.) 
Tins  act  sliall  not  be  construed  so  as  to  embrace  last  wills 
and  testaments. 

§  H(h  .  Grant  of  Land  to  Two  or  More  Oonstitutes  Tbefl 
Tenants  in  Common. — (See.  647.)  Every  interest  in  m 
vstnte,  planted  or  devised  to  two  or  more  persons,  othf 
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ecutors  and  trustees  as  such,  shall  be  in  tenancy  in 
I,  unless  expressly  declared  in  such  grant  or  devise 
joint  tenancy. 

.    Married  Woman  May  Convey  Her  Beal  Ertate, 

(Sec.  648.)  A  married  woman  may  convey  her  real 
r  any  part  thereof  by  deed  of  conveyance,  executed 
elf  and  her  husband,  and  acknowledged  and  certi- 
the  manner  hereinafter  prescribed. 

.  Uay  Belinqnish  Her  Dower— How.— (Sec.  649.) 
ied  woman  may  relinquish  her  dower  in  any  of  the 
ate  of  her  husband  by  joining  with  him  in  a  deed  of 
mce  thereof,  and  acknowledging  the  same  in  the 
hereinafter  prescribed. 

.  Witneaseg  to  Conveyance. — (Sec.  650.)  Deeds 
trumenta  of  writing  for  the  conveyance  of  real  es- 
ill  be  executed  in  the  presence  of  two  disinterested 
is,  or,  in  default  thereof,  shall  be  acknowledged  by 
itor  in  the  presence  of  two  such  witnesses,  who  shall 
bscribe  such  deed  or  instrument  in  writing  for  the 
mce  of  such  real  estate;  and  when  the  witnesses  do 
scribe  the  deed  or  instrument  of  writing  aforesaid 
ime  of  the  execution  thereof,  the  date  of  their  sub- 
:  the  same  shall  be  stated  with  their  signatures. 

.  Proof  or  Acknowledgment  of  Deed.— (Sec.  651.) 
lof  or  acknowledgment  of  every  deed  or  instrument 
ing  for  the  conveyance  of  any  real  estate,  shall  be 
y  some  one  of  the  following  courts  or  officers: 

When  acknowledged  or  proven  within  this  state 
he  supreme  court,  the  circuit  court,  or  either  of  the 
thereof,  or  the  clerk  of  any  court  of  record,  or  be- 
■  justice  of  the  peace  or  notary  public. 

d.     When  acknowledged   or  proven  viUVovA,  \)[v\?i. 
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State  and  within  the  United  States  or  their  territor 
fore  any  court  of  the  United  States  or  of  any  state  o 
tory,  having  a  seal,  or  the  clerk  of  any  such  court, 
fore  any  notary  public,  or  before  the  mayor  of  any 
town,  or  the  chief  officer  of  any  city  or  town  ha 
seal,  or  before  a  commissioner  appointed  by  the  go 
of  this  state. 

Third.  When  acknowledged  or  proven  without  the 
States,  before  any  court  of  any  state,  kingdom  or 
having  a  aeal,  or  any  mayor  or  chief  officer  of  any  i 
town  having  an  official  seal,  or  before  'any  officer  < 
foreign  countio'  who,  by  the  laws  of  such  country, 
thorized  to  take  probate  of  the  conveyance  of  real  e^l 
his  own  country,  if  such  officer  has,  by  law,  an  oflicia 

§  872.    Ackuowledgmmt   to   Be   Attested— How.- 

652.)  In  cases  of  acknowledgment  or  proof  of  deeds « 
veyances  of  real  estate,  taken  within  the  United  Sta 
territories  thereof,  when  taken  before  any  court  or 
having  a  seal  of  office,  such  deed  or  conveyance  sh 
attested  under  such  seal  of  office;  and  if  such  officoi 
no  seal  of  office,  then  under  the  official  signature  o 
officer. 

§  873.  Same.— {See.  653.)  In  all  eases  of  deed 
coiiveyanpcs  proven  or  acknowledged  without  the  I 
States  or  their  territories,  such  acknowledgment  or 
must  be  attested  under  the  official  seal  of  the  oo 
officer  before  whom  .such  probate  is  had. 

§  874.  Certificate  of.— {Sec.  654.)  Every  court  i 
per  that  shall  take  the  proof  or  acknowledgment  ' 
deed  or  conveyance  of  real  estate,  or  the  relinqui;ihiP 
dower  of  iiny  married  wonmn  in  any  conveyance 
real  estate  tif  her  husband,  shall  grant  a  certificate  t 
and  cause  rw\\  cerW^paXt  \«  >w  \\\i»jTi«,d  on  said  df 
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lent,  conveyance  or  relinquishment  of  dower,  which 
ficate  shall  be  signed  by  the  clerk  of  the  court  where 
ite  is  taken  in  court,  or  by  tKe  officer  before  whom  the 
is  taken  and  sealed,  if  he  have  a  seal  of  office. 

}75.  Proof  of  Identity  of  Orantor  or  Witness.-^ (Sec. 
When  any  grantor  in  any  deed  or  instrument  that 
sys  real  estate,  or  whereby  any  real  estate  may  be  af- 
d  in  law  or  equity,  or  any  witness  to  any  like  instru- 
,  shall  present  himself  before  any  court,  or  other  officer 
lie  purpose  of  acknowledging  or  proving  the  execution 
y  such  deed  or  instrument  as  aforesaid,  if  such  grantor 
itness  shall  be  personally  unknown  to  such  court  or 
r,  his  identity  and  his  being  the  person  he  purports 
!  on  the  face  of  such  instrument  of  writing,  shall  be 
m  to  such  court  or  officer,  which  proof  may  be  made 
itnesses  known  to  the  court  or  officer,  or  the  affidavit 
ch  grantor  or  witness,  if  such  court  or  officer  shall  be 
led  therewith;  which  proof  or  affidavit  shall  also  be 
•sed  on  such  deed  or  instrument  of  writing. 

)76.  Acknowledgment  By  Orantor. — (Sec.  656.)  The 
owledgment  of  deeds  and  instruments  of  writing  for 
onveyance  of  real  estate,  or  whereby  such  real  estate 
be  affected  in  law  or  equity,  shall  be  by  the  grantor  ap- 
ng  in  person  before  such  court  or  officer  having  the 
»rity  by  law  to  take  such  acknowledgment,  and  stat- 
hat  he  had  executed  the  same  for  the  consideration 
)urposes  therein  mentioned  and  set  forth. 

77.  Proof  of. — (Sec.  657.)  When  any  such  deed  or 
ument  is  to  be  proven,  it  shall  be  done  by  one  or  more 
e  subscribing  witnesses  personally  appearing  before 
roper  court  or  officer,  and  stating  on  oath  that  he  or 
;aw  the  grantor  subscribe  such  deed  or  instrument  of 
ig,  or  that  the  grantor  acknowledged  iiv  Vv\^  ox  Wvfevc 
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presence  that  he  had  subscribed  and  executed  such  deed  i 
instrument  for  the  purposes  and  consideration  therein  mei 
tioned,  and  that  he  or  they  had  subscribed  the  same  i 
witnesses  at  the  request  of  the  grantor. 

§  876.  How  Proved  When  Witness  Is  Dead.— (Sec.  m. 
If  any  e:rantor  has  not  acknowledged  the  execution  of  UJ 
such  deed  or  instrument,  and  the  subscribing  witnesses  h 
dead  or  cannot  be  had,  it  may  be  proved  by  the  evidence  c: 
the  handwriting  of  the  grantor,  and  of  at  least  one  of  thi 
subscribing  witnesses,  which  evidence  shall  consist  of  tin 
deposition  of  two  or  more  disinterested  persons  sweuini 
to  each  signature. 

^  879.  Married  Woman  Conveyance  uid  Relinqidik- 
ment  of  Dower  By. — (Sec.  659.)  The  conveyance  of  anj 
real  estate  by  any  married  woman,  or  the  relinquishiiifRt  of 
dorfer  in  any  of  her  husband's  real  estate,  shall  be  autlienti- 
cated  and  the  title  passed,  by  such  married  woman  volun- 
tarily appearing  before  the  proper  court  or  officer,  and  in 
the  absence  of  her  husband  declaring  that  she  had  of  I'f 
own  free  will  executed  the  deed  or  instrument  in  questiML 
or  that  she  had  signed  the  relinquishment  of  dower  for  Ibt 
purposes  therein  contained,  and  set  forth  without  compul-, 
sioii  or  undue  inllucnce  of  her  husband. 

§  880.    To  Be  Proved  Or  Acknowledged  Before  Becordti 

—  (Sec.  (ififl.)  All  deeds  and  other  instruments  in  writiw 
for  the  conveyance  of  any  real  estate,  or  by  which  anyw' 
estate  may  be  affected  in  law  or  equity,  shall  be  proven  W 
duly  acknowledged  in  conformity  with  the  provision.'  ^ 
thi.s  act  before  they  or  any  of  them  shall  be  admitted  •* 
record. 

5  881.  Powers  of  Attorney — Requisites  of. — (Sec.  KLl 
Every  letter  ot  aUovney  containing  a  power  to  convey  M 
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estate  as  agent  or  attorney  for  the  owner  thereof,  or 
ite  as  agent  or  attorney  for  another  any  deed  or  in- 
lent  in  writing  that  shall  convey  any  real  estate,  or 
eby  any  real  estate  shall  be  affected  in  law  or  equity, 
be  acknowledged  or  proven  and  certified  and  recorded 
any  deed  that  such  agent  or  attorney  shall  make  in 
e  of  such  letter  of  attorney. 

^2.  Same. — (Sec.  662.)  Letters  of  attorney  shall  be 
3n  or  acknowledged  before  the  same  courts  or  officers 
are  authorized  by  this  act  to  take  probate  of  deeds 
eying  real  estate. 

J83.  Revocation  of:— (Sec.  663.)  No  letter  of  attor- 
duly  acknowledged  or  proved,  and  certified  as  pre- 
ed  by  this  act,  shall  be  revoked  but  by  the  maker  of 
letter  of  attorney  or  his  legal  representatives,  which 
ration  shall  be  in  writing,  acknowledged  or  proved  be- 
the  proper  court  or  officer,  and  filed  for  record  in  the 
t}'  or  counties  where  such  letter  of  attorney  was  in- 
jd  to  operate — all  such  letters  of  attorney  shall  be  re- 
i  and  deemed  void  from  the  time  of  filing  such  revo- 
ns  for  record. 

J84.  Deeds  Proved  Or  Acknowledged  to  .Be  Recorded 
Then  May  Be  Read  in  Evidence.— (Sec.  664.)  Every 
or  instrument  in  writing  conveying  or  affecting  real 
e  which  shall  be  acknowledged  or  proved  and  certi- 
as  prescribed  by  this  act,  may,  together  with  the  cer- 
te  of  acknowledgment,  proof,  or  relinquishment  of 
;r,  be  recorded  by  the  recorder  of  the  county  where 
land  to' be  conveyed  or  affected  thereby  shall  be  situate 
when  so  recorded  may  be  read  in  evidence  without 
ler  proof  of  execution. 

^5.  Deeds  Lost,  Record  Or  Transcript  Thereof  Evi- 
B. — (Sec.  665.)    If  it  shall  appear  at  any  time  that  aw^ 
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deed  or  instrument,  duly  acknowledged  or  proved  and  re- 
corded as  prescribed  by  this  act,  is  lost  or  not  within  tlie 
power  and  control  of  the  party  wishing  to  use  the  same,  tbe 
record  thereof,  or  a  transcript  of  such  record  certified  hf 
the  recorder,  may  be  read  in  evidence  without  further  proof 
of  execution. 

§  886.  Not  Conclusive.— (Sec,  666.)  Neither  the  certifr 
cate  of  acknowledgment  nor  probate  of  any  such  deed  or  in- 
strument, nor  the  record  or  transcript  thereof ,  shall  be  con- 
clusive, but  may  be  rebutted. 


887.    Commissioner  of  State  Lands — ^How  Deeds  Ezt- 
cuted    By— No    Acknowledgment '  Required. — (Sec.    667.) 

Where,  by  law,  the  commissioner  of  state  lands  is  required 
to  execute  any  deed  of  conveyance  or  patent  for  any  landi 
sold  or  granted  by  the  state,  such  deed  of  conveyance  or 
patent,  when  executed  by  such  commissioner  under  his  offi- 
cial seal,  shall  convey  all  the  right  and  title  of  the  state  ii 
and  to  said  lands  to  the  purchaser,  and  may  be  recorded  in 
the  office  of  the  recorder  of  the  proper  county,  and  th 
original,  or  a  duly  certified  copy  of  the  same,  taken  fro« 
the  record  thereof,  shall  have  the  same  effect  as  evidence 
as  if  such  deed  or  patent  had  been  acknowledged  and  ^^ 
corded  under  the  existing  laws  of  this  state.  I 

§  888.  Administrators,  Etc. — Deeds  By — Affect  of*- 
Copy  Evidence.— (Sec.  668.)  All  deeds  of  conveyance  made 
by  administrators,  executors,  guardians  and  commissioneri 
in  chancerey,  and  deeds  made  and  executed  by  sheriffs  ot 
real  estate  sold  under  executions,  duly  made  and  executed, 
acknowledged  and  recorded,  as  required  by  law,  and  pu^ 
porting  to  convey  real  estate,  shall  vest  in  the  grantee,  hi* 
heirs  and  assigns,  a  good  and  valid  title,  both  in  law  and  in 
equity,  and  shall  be  evidence  of  the  facts  therein  recite^ 
and  of  the  legality  and  regularity  of  the  sale  of  the  la 
so  conveyed  until  the  contrary  be  made  to  appear. 
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S  889.  Same. — (Sec.  6&>.)  Every  deed  so  made,  exe- 
cuted, acknowledged  and  reeorded,  or  a  certified  copy  there- 
of, under  the  seal  of  the  recorder  of  the  proper  county, 
shall  be  received  in  evidence  without  further  proof  of  its- 
cxecutioi). 

§  890.  riling  for  Record  Constnictlve  Notioe— Duty  of 
Xeeorder. — (See.  670.)  Every  deed,  bond,  or  instrument  of 
Trriting,  affecting  the  title  in  law  or  equity  to  any  properly, 
wal  or  personal,  within  this  state,  which  is  or  may  be  re- 
quired by  law  to  be  acknowledged,  or  proved  and  recorded, 
■hall  be  constructive  notice  to  all  iwrsoiis  from  the  time  the 
■■nie  is  filed  for  record  in  the  office  of  the  recorder  of  the 
proper  county ;  and  it  shall  be  the  duty  of  such  recorder  to 
indorse,  on  every  such  deed,  bond,  or  instrument,  the  pre- 
cise time  when  the  same  is  filed  for  record  in  his  office. 

(  891.  Of  No  Validity  Against  Snbseqneiit  Fnrchaaers, 
Ste^  With  Notice,  Unless.— (Sec.  671.)  No  deed,  bond,  or 
instrument  of  writing,  for  the  conveyance  of  any  real  es- 
tate, or  by  which  the  title  thereto  may  be  affected  in  law  or 
niuity,  hereafter  made  or  executed,  shall  be  good  or  valid 
againat  a  subsequent  purchaser  of  such  real  estate  fof  a 
valuable  consideration,  without  actual  notice  thereof;  or 
against  any  creditor  of  the  person  executing  such  deed, 
hond,  or  instrument,  obtaining  a  judgment  or  decree,  which 
by  law  may  be  a  lien  upon  such  real  esttite,  unless  such 
deed,  bond,  or  instrument,  duly  executed  and  acknowledged 
or  approved,  as  is  or  may  be  required  by  law,  shall  be  filed 
Pot  record  in  the  office  of  the  clerk  and  ex  officio  recorder 
of  the  county  where  such  real  estate  nmy  be  situated. 

§  892.  This  Act  Not  to  Apply  to  Mortgages.— (Sec.  672.) 
Votliing  herein  contained  shall  be  construed  to  change,  or  in 
ray  manner  afl!ect,  sections  4742,  4743  and  4744.  Act  Dec. 
19,  1846. 


CHAPTER    LVIL 

DESCENT  AND  DISTRIBUTION. 

Chap.  49.— Mansfield's  Digest  of  the  Statutes  of  Arkaam 
put  in  force  in  the  Indian  Territory  by  the  Aet  d 
May  2,  1890. 

§  893.    General  Law  of  Descent. 

894.  PoBthumouB  Children,  How  to  Inherit. 

895.  Illegitimate  Children  to  Inherit  and  Transmit  on  Part  oC 

Mother. 

896.  How  Legitimatized  by  Subsequent  Intermarriage. 

897.  Issues  of  Marriage  Null  in  Law,  or  Dissolyed  by  Divoroa, 

Legitimate. 

898.  No  Bar  That  Ancester  Was  Alien. 

899.  No  Kindred  to  Inherit,  Whole  to  Go  to  Wife  or  Husband; 

No  Wife  or  Husband,  E^etate  to  Escheat  ] 

900.  Some  Children  Living  and  Some  Dead,  to  Take  Per  Stirpes. 

901.  This  Rule  to  Apply  in  Every  Case  Where  Those  Entitled  to 

Inherit  Are  in  Equal  Degree  of  Consanguinity  to  Intes- 
tate. 

902.  If  There  be  No  Children,  Rule  of  Descent. 

903.  Estate  How  to  Go,  Where  No  Father  or  Mother. 

904.  Those  of  Half-blood,  How  to  Inherit 

%^.  In  Cases  Not  Provided  for.  Descent  According  to  Common 
Law. 

906.  All  Who  Inherit  to  do  so  as  Tenants  in  Common.  ! 

907.  By  Settlement  of  Portion  to  Child,  How  Reckoned— Effect  of.  j 

908.  When  Not  Equal  to  Share  of  Estate.  ) 

909.  Value  of  Such  Advancement,  How  Ascertained. 

910.  Maintenance,  etc.,  Not  to  be  Taken  as  Advancement  t 

911.  Construction  of  Term  "Real  Estate."  * 

912.  Construction  of  Term  "Inheritance." 

913.  Where  Person  Described  as  "Living." 

914.  Expression   "Come  on   Part  of  Father,*'    or    "On    Part  o( 

Mother." 

915.  Heir  at  Law  May  be  Made  by  Declaration  in  Writing. 

916.  Declaration  Must  be  Recorded  Before  of  Effect 

§  893.    General  Law  of  Descent.— (Sec'  2522.)     When 
any  person  shall  die,  having  title  to  any  real  estate  of  in- 
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Be,  or  personal  estate,  not  disposed  of,  nor  other- 
aited  by  marriage  settlement,  and  shall  be  intestate 
uch  estate,  it  shall  descend^  and  be  distributed,  in 
try,  to  his  kindred,  male  and  female,  subject  to  the 
it  of  his  debts  and  the  widow's  dower,  in  the  fol- 
manner : 

To  children,  or  their  descendants,  in  equal  parts. 

id.    If  there  be  no  children,  then  to  the  father,  then 
mother;  if  no  mother,  then  to  the  brothers  and  sis- 
their  descendants,  in  equal  parts. 

I.  If  there  be  no  children,  nor  their  descendants, 
mother,  brothers  or  sisters,  nor  their  descendants, 
the  grandfather,  grandmother,  uncles  and  aunts  and 
3scendants,  in  equal  parts,  and  so  on  in  other  cases, 
:  end,  passing  to  the  nearest  lineal  ancestor,  and 
lildren  and  their  descendants  in  equal  parts. 

•.  Posthumous  Children — ^How  to  inherit. — (Sec. 
Posthumous  children  of  the  intestate  shall  inherit 
manner  as  if  born  in  the  life-time  of  the  intestate, 
right  of  inheritance  shall  accrue  to  any  person  other 
le  children  of  the  intestate,  unless  they  be  born  at 
e  of  the  intestate's  death. 

I.  Illegitimate  Children  to  Inherit  and  Transmit  on 
'  Mother.— (Sec.  2524.)  Illegitimate  children  shall 
ible  of  inheriting  and  transmitting  an  inheritance, 
part  of  their  mother,  in  like  manner  as  if  they  had 
Ultimate  of  their  mother. 

I.  How  Legitimatized  By  Subsequent  Intermarriage. 
2525.)  If  a  man  have  by  a  woman  a  child  or  chil- 
nd  afterward  shall  intermarry  with  her,  and  shall 
ze  such  children  to  be  his,  they  shall  be  deemed  and 
red  as  legitimate. 


(  901  LANDS  OF  THIS   FIVE    CIVIUZED   TRIBES. 

§  897.  iBsne  of  Marriages  Kail  in  Law  Or  DiiBtdvad  ^ 
Divorce  Legitimate.— (Sec.  2526.)  The  issue  of  all  mv- 
riages  deemed  nul]  in  itVi-,  or  dissolved  by  divorce,  sluUlic 
deemed  and  considered  as  legitimate. 

§  898.  No  Bar  That  Ancestor  Waa  Alien.— (Sec.  2527.] 
In  making  title  by  descent,  it  shall  be  no  bar  to  a  demand- 
ant that  any  ancestor  through  whom  he  derives  his  deseot 
from  the  intestate  is,  or  has  been,  an'  alien. 

i 

§  899.  No  Kindred  to  Inherit— Whole  to  Qo  to  TCft  m 
Husband— No  Wife  or  Husband  Estata  to  Esohest.—fScr. 
2528.)  If  there  be  no  children,  or  their  descendants,  fathtf, 
mother,  nor  their  descendants,  or  niiy  paternal  or  niBtemil 
kindred  capable  of  inheriting,  the  whole  shall  go  to  th 
wife  or  husband  of  the  intestate.  If  there  be  no  such  wife 
or  husband,  then  the  estate  shall  go  to  the  state. 

§  900.  Some  Children  Living  and  Sinue  Dead,  to  Tib 
Per  Stirpes.— (Sec.  2529.)  If  any  of  the  children  of 
testate  be  living,  and  some  be  dead,  the  inheritance  sbiD 
descend  t(i  the  children  who  are  living,  and  to  the  desfwi 
ants  of  such  children  as  shall  have  died,  so  that  each  fliiM 
who  shall  be  living  shall  inherit  aneh  share  as  would  hi" 
descended  to  him  if  all  the  children  of  the  intestate  f^ 
shall  have  died  leaving  issue  had  been  living,  so  that  tta 
descendants  uf  each  child  who  shall  be  dead  shall  inherit 
the  same  their  parent  would  have  received  if  living. 

§  901.  This  Rule  to  Apply  in  Every  Case  Where  TW 
Entitled  to  Inherit  Are  in  Equal  Degree  of  ConsanjiniV 
to  Intestate.— (Sec.  2530.)  The  rule  of  descent  prescriW 
in  the  last  preceding  section  shall  apply  in  every  casewhert 
the  descendants  of  the  intestate,  entitled  to  share  in  tli« 
heritance,  shall  be  in  efjual  degree  of  consanguinity  to  Ik 
ijitestatp,  so  thai  Vhost  who  are  in  the  nearest  degret 
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inguinity  shall  take  the  shares  which  would  have  de- 
led to  them  had  all  the  descendants  in  the  same  degree 
shall  have  died  leaving  issue  been  living,  so  that  the 
of  the  descendants  who  shall  have  died  shall  respect- 
take  the  shares  which  their  parents,  if  living,  would 
received. 

W2.  If  There  Be  No  Children— Rule  of  Descent.— 
.  2531.)  In  cases  where  the  intestate  shall  die  without 
^ndants,  if  the  estate  comes  by  the  father,  then  it  shall 
id  to  the  father  and  his  heirs ;  if  by  the  mother,  the  es- 
or  so  much  thereof  as  came  by  the  mother,  shall  as- 
to  the  mother  and  her  heirs ;  but  if  the  estate  be  a  new 
isition  it  shall  ascend  to  the  father  for  his  life-time 
then  descend,  in  remainder,  to  the  collateral  kindred  of 
ntestate  in  the  manner  provided  in  this  act ;  and,  in  de- 
of  a  father,  then  to  the  mother,  for  her  life-time ;  then 
fscend  to  the  collateral  heirs  as  before  provided. 

903.  Estates— How  to  Oo— Where  No  Father  or 
icr. — (Sec.  2532.)  The  estate  of  an  intestate,  in  de- 
of  a  father  and  mother,  shall  go,  first,  to  the  brothers 
sisters,  and  their  descendants,  of  the  father;  next,  to 
brothers  and  sisters,  and  their  descendants,  of  the 
ler.  This  provision  applies  only  where  there  are  no 
red,  either  lineal  or  collateral,  who  stand  in  a  nearer 
ion. 

)04.    Those    of  ^  Half-blood— How    to    Inherit.— (Sec. 

)  Relations  of  the  half-blood  shall  inherit  equally 
those  of  the  whole  blood  in  the  same  degree;  and  the 
ndants  of  such  relatives  shall  inherit  in  the  same  man- 
s  the  descendants  of  the  whole  blood,  unless  the  in- 
mce  come  to  the  intestate  by  descent,  devise,  or  gift, 
ne  one  of  his  ancestors,  in  which  case  all  those  who 
>t  of  the  blood  of  such  ancestor  shall  be  excluded  from 
inheritance. 


§  909  LANDS  OP   THE   FIVE   CIVn^IZED  TRIBES. 

§  905.  In  Cases  Not  Provided  for  Deacent  According  ti 
Common  Law. — (Sec.  2.534.)  In  all  cases  not  provided  fw 
by  this  act,  the  inheritance  shall  descend  according  to  tk 
course  of  the  common  law. 

§  906.  All  Who  Inherit  to  Do  So  As  Tenants  in  Ceo- 
mon. — (Sec-  2535.)  Whenever  an  inheritance,  or  a  sharesf 
an  inheritance,  shall  descend  to  several  persons,  under  tk 
provisions  of  this  act,  they  shall  inherit  as  tenants  in  ceo- 
mon,  in  proportion  to  their  respective  shares  or  rights. 

§  907.  By  Settlement  or  Portion  to  Child,  How  Back- 
oned— Effect  of.— (8ec.  253(>,)  If  any  child  of  an  intestiti 
shall  have  been  advanced  by  him,  in  hia  life-time,  by  settfc- 
nient  or  portifin  of  real  or  personal  estate,  or  both  of  then, 
the  value  thereof  shall  be  reckoned,  for  the  purpose  of  Ili 
section,  only  as  part  of  the  real  and  personal  estate  of  iwi 
intestate  descendible  to  his  heirs,  and  to  be  distributed  tn 
bis  next  of  kiti,  according  to  law;  and,  if  such  advanceniMl 
be  equal  or  superior  to  the  amount  of  the  share  which  sufi 
child  would  he  entitled  to  receive  of  the  real  and  persoiul 
estate  of  the  dfcensed,  as  herein  reckoned,  then  such  chiW 
and  his  descendants  shall  be  excluded  from  any  share  of 
the  real  and  personal  estate  of  the  intestate. 

§  908.  When  Not  Equal  to  Share  of  Estate.— (Sec.  253i) 
In  cases  ^^here  such  advancement  is  not  erjunl  to  the  shift 
that  such  child  or  relative,  and  his  descendants,  shall  beea 
titled  to  receive,  Ihey  shall  be  entitled  to  receive  so  nioti 
of  the  real  and  jier.siinal  estate  as  shall  be  sufficient  to 
all  the  shaves  nf  the  heirs  in  aueh  real  and  personal  KtK 
and  advanceiiicnl  to  be  as  nearly  equal  as  possible. 

§  !)()<).    Value  of  Such  Advancement,  How  Asoertusei- 

— (See.  "2531^.1  The  value  of  any  real  or  personal  estate, 
iidviinced  shstll  be  dcoiucd  to  be  that,  if  any,  which  «< 
flc  know  led  sjed  )ty  VAw  v"'^'^^  vci-'twvft^  the  same  by  any  n 
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>t,  in  writing,  specifying  the  value;  if  no  such  written 
lence  exists,  then  such  value  shall  be  estimated  accord- 
to  its  value  at  the  time  of  advancing  such  money  or 
perty. 

910.  BSaintenaace,  Etc.,  Not  to  Be  Taken  As  Advance- 
it. — (Sec.  2539.)  The  maintaining,  educating  or  giving 
ney  to  a  child  or  heir,  without  a  view  to  a  portion  or  set- 
went  in  life,  shall  not  be  an  advancement  within  the 
ming  of  this  act. 

911.  Construction  of  Term,  ''Real  Estate."— (Sec. 
0.)  The  term  **real  estate,"  as  used  in  this  act,  shall  be 
LStrued  to  include  every  estate,  interest  and  right,  legal 
I  equitable,  in  lands,  tenements  and  hereditaments, 'ex- 
it such  as  are  determined  or  extinguished  by  the  death 
the  intestate,  seized  or  possessed  thereof  in  any  manner, 
ler  than  by  lease  for  years  and  estate  for  the  life  of  an- 
ler  person. 

§  912.    Oonstruction     of    Term     ''Inheritance."— (Sec. 

II.)    The  term  "inheritance,"  as  used  in  this  act,  shall 
understood  to  mean  real  estate,  as  herein  defined,  de- 
luded according  to  the  provisions  of  this  act. 

§  913.  When  Person  Described  As  ''Living."— (Sec. 
K.)  Whenever,  in  any  part  of  this  act,  any  person  is  de- 
ibed  as  living,  it  shall  be  understood  that  he  was  living 
^he  time  of  the  death  of  the  intestate  from  whom  the  de- 
5t  came;  and,  when  any  person  is  described  as  having 
I,  it  shall  be  understood  that  he  died  before  the  intes- 


91 4.  Of  Expression  ' '  Come  on  Part  of  Mother  "  or  "  On 
;  of  Father." — (Sec.  2543.)  The  expression  used  in  this 
"where  the  estate  shall  have  come  to  the  \wl^^\\\.\^  wcv 
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the  part  of  the  father,"  or  "mother,"  as  the  case  may  b^ 
shall  be  construed  to  include  every  caa«  where  the  iuheiit- 
ance  shall  have  come  to  the  intestate  by  gift,  devise  or  dt- 
scent  from  the  parent  referred  to,  or  from  any  relative  d. 
the  blood  of  guc;h  parent, 

§  915.    Heir  at  Law  May  Be  Made  By  Declaratim  M 

■  Writinjf. — (Sec.  2544.)  When  any  person  may  desire  U 
make  a  person  his  heir  at  Isw,  it  shaJI  be  lawful  to  do 
a  declaration  in  writing  in  favor  of  such  person,  to  N 
acknowledged  before  any  judge,  justice  of  the  peace,  da 
of  any  eourt,  or  before  any  court  nf  record  in  this  state. 

§  916.  Declaration  Most  Be  Recorded  Before  of  BMl 
— (Sec.  2545.)  Before  said  declaration  shall  be  of  any 
or  effect,  it  shall  be  recorded  in  the  county  where  the  stil 
declarnnt  may  reside,  or  in  the  county  where  the  person  i 
whose  favor  such  declni-fition  is  made  may  reside. 


CHAPTER    LVIII. 

DOWER. 

f.  &S. — Blaiufield'B  Digest  of  the  Statntea  of  AriEansas 
pot  in  force  in  the  Indian  Tenitoiy  by  the  Act  of 
Vtay  2, 1890. 

'.  Dower  In  L«nda. 

L  Widow  of  Allen  to  Have  Dower. 

I.  In  Case  of  Exchange  of  Lands. 

I.  Hortcase  Not  to  Affect. 

<  Hortgage  for  Purchase  Price. 

L  Dower  In  Surplus  Above  Purchase  Price. 

L  Widow  <a  Mortgagee  Not  Endowed. 

:,  Forfeited  In  Case  of  Divorce  for  HlsconducL 

>.  ProTlalon  bi  Lieu  of  Dower. 

:.  Assent  of  Wife. 

.  To  Bar  Dower. 

:.  Election  to  Take  In  Ueu  of  Dower. 

.  Same. 

I.  Manner  of  Election. 

.  Forfeiture  of  Benefit  In  Ueu  of  Dower. 

:.  Dower  Not  Barred  by  Conveyance  or  Judgment. 

:.  Widow  Hay  Occupy  Mansion  House. 

Same. 

Aaslgnment  of  to  Include  Dwelling  House. 

;.  Assignment  of,  Widow's  Choice. 

'.  Dower  in  Personal  Estate. 

I.  In  Personal  Estate,  No  Children. 

I.  Widow's  Dower  at  Her  Death,  Descends  How. 

I,  Devise,  In  Lieu  of  Dower. 

I.  Election  In  Case  of  Devise. 

I  Upon  laection. 

L  SntDdent  Notice  of  Renunciation. 

I.  Time  Within  Which  to  Elect. 

i.  Widow  to  Have  Option  to  Take  Child's  Part. 

I,  Hellnqulshment,  How  Executed. 

F.  Estates  Less  Than  (300.00. 

L  Dower  in  Lands  Sold  Without  Her  Consent. 

L  Heir  to  Aaalgn  Dower. 

i  Acceptance  by  Widow. 


§  920  LANDS  OF  THE  PiVB  CtVIUzED  TBIBBS. 

961.  Heir,  a  Minor. 

962.  Procedure  for  Asstfnmeiit. 

963.  Hearing. 

964.  Constructive  Service. 
966.  No  Verlflcatlon. 

966.  Minor,  etc.,  Defendants. 

967.  Plead  IngB. 

95S.  CommlBBlonere. 

969.  Report  ot  Co  mml  Baton  en. 

960.  Procedure  on  Report. 

961.  Lands  Not  Capable  ot  Division. 

962.  PoBsesBlon. 

963.  Dower  Not  Affected  br  Sale. 

964.  Death  of  Widow. 
966.  CoBta. 

§  917.  Dower  in  Lands.— (Sec.  2571.)  A  widow  shall 
endowed  of  the  third  part  of  all  the  lands  whereof  her  ii 
band  was  seized  of  an  estate  of  inheritance  at  any  timedi 
ing  the  marriage,  unless  the  same  shall  have  been  rtii 
qiiished  in  legal  form. 

§  !)]8.  Widow  of  Alien  to  Have  Dower.— (See.  25i3 
The  ividoiv  of  an  alien  shall  be  entitled  to  dower  of  the' 
tate  of  her  husliaiul  in  the  same  manner  as  if  sueh  alien  ii 
been  a  iialive-biirii  eitizen  of  tliis  state. 

^  91!).  In  Case  of  Exchange  of  Lands.— (See.  2573.1  i 
(1  husband  seined  of  an  estate  of  inheritanee  in  lani*« 
ehange  it  for  other  lands,  his  widow  shall  not  have  dn** 
of  both,  but  shall  make  her  election  to  be  endowed  of  ik 
lands  pi  veil  or  of  those  taken  in  exchange;  and  if  surfed 
tion  be  not  evinced  by  the  commencement  of  proceedings' 
recover  her  dower  of  the  lands  given  in  exchange  witUi 
one  year  after  the  death  of  her  hn.sband,  she  shall  be  dwH 
to  have  elected  to  take  her  dower  of  the  lands  received! 
exchange. 

§  !)20.  Mortgage  Not  to  ABfect.— (Sec.  2574.)  When 
person  seized  <il  -au  es\&\.e  ot  Inheritance  in  land  shall  U 
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:ecuted  a  mortgage  of  such  estate  before  marriage,  his 
idow  shall  nevertheless  be  entitled  to  dower  out  of  the 
ndfi  mortgaged  aa  against  every  person,  except  the  mort- 
igee  and  those  claiming  under  him. 

§  921.  Mortgage  for  Purchase  Price.— (Sec.  2575.) 
'here  a  husband  shall  purchase  lands  during  coverture,^ 
id  shall  mortgage  his  estate  in  such  lands  to  secure  the 
lyment  of  the  purchase  money,  his  widow  shall  not  be  en- 
tled  to  dower  out  of  such  lands  as  against  the  mortgagee 
'  those  claiming  under  him,  although  she  shall  not  have 
lited  in  such  mortgage;  but  she  shall  be  entitled  to  her 
>wer  as  against  all  other  persons. 

§  922.  Dower  in  Surplus  Above  Purchase  Price. — (Sec. 
>76.)  When,  in  such  case,  the  mortgagee,  or  those  claim- 
ig  under  him,  shall,  after  the  death  of  the  husband  of  such 
idow,  cause  the  land  mortgaged  to  be  sold,  either  under  a 
ower  contained  in  the  mortgage  or  by  virtue  of  the  de- 
ree  of  a  court  of  chancery,  and  any  surplus  shall  remain 
Iter  the  payment  of  the  moneys  due  on  such  mortgage  and 
he  costs  and  charges  of  the  sale,  such  widow  shall  be  en- 
itied  to  the  interest  or  income  of  one-third  part  of  such 
urplus  for  her  life  as  her  dower. 

S  923.  Widow  of  Mortgagee  Not  Endowed.— (Sec.  2577.) 
>■  widow  shall  not  be  endowed  of  lands  conveyed  to  her 
■ttband  by  way  of  mortgage,  unless  he  have  acquired  an 
'Solute  estate  therein  during  the  marriage. 

§  924.    Forfeited  in  Case  of  Divorce  for  Uisconduct.— 

ec.  2578.)  In  case  of  divorce,  dissolving  the  marriage 
ttract  for  the  misconduct  of  the  wife,  she  shall  not  be 
jowed. 

\  925.  Provision  in  Lien  of  Dower.— (Sec.  2579.)  When 
estate  in  land  shall  be  conveyed  to  a  person  Antlk.  Vv&  viv- 
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tended  wife,  or  to  such  intended  wife  alone,  or  to  any  pei 
son  in  trust  for  such  person  and  his  intended  wife,  or  i 
trust  for  such  wife  alone,  for  the  purpose  of  erecting 
jointure  for  such  intended  wife,  and  with  her  assent,  sue 
jointure  shall  be  a  bar  to  any  right  or  claim  for  dower  a 
such  wife  in  any  land  of  the  husband. 

§  926.  Assent  of  Wife.— (Sec.  2580.)  The  assent  of  th 
wife  to  such  jointure  shall  be  evinced,  if  she  be  of  full  age 
by  her  becoming  a  party  to  Ihe  conveyance  by  whieh  ii 
shall  be  settled ;  if  she  be  an  infant,  by  her  joining  will 
her  father  or  guardian  in  such  conveyance. 

5  927.  To  Bar  Dower.— (Sec.  2581.)  Any  pecuniiir 
provision  that  shall  be  made  for  the  benefit  of  an  intended 
wife,  and  in  lieu  of  dower,  shall,  if  assented  to  by  such  wif(. 
as  above  provided,  be  a  bar  to  any  right  or  claim  of  dowr 
of  such  wife  in  all  the  lands  of  her  husband. 

§  S28.    Election  to  Take  in  Lieu  of  Dower.— (Sec.  25K!' 

If  before  her  marriage,  but  without  her  assent,  or  if,  sflT 
her  marriage,  land  shall  be  given  or  assured  for  the  joinlor* 
of  a  wife,  or  a  peeuiiiary  provision  be  made  for  her  in  Ii" 
of  doiver,  she  shall  make  her  election  whether  she  willlil» 
such  jointure  or  pecuniary  provision,  or  whether  she  will  bt  I 
endowed  of  the  land  of  her  husband,  but  she  shall  notkj 
entitled  to  both. 

§  929.  Same.— (Sec.  2583.)  If  land  be  devised  to* 
woniaii,  or  a  pecuniary  or  other  provision  be  made  forbfl 
by  will  in  lieu  of  her  dower,  she  shall  make  her  eleeti* 
whether  she  will  take  the  land  so  devised  or  the  proTJfflC 
so  made,  <ir  whether  she  will  be  endowed  of  the  land)* 
ber  husband. 

5  930.    Maimer    of    Election.— (Sec.    2584.)      When 
ii-oman  shall  be  e\\\\\\e4  \o  aw  ftVtOAOTv  imder  either  of  tl 
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ast  preceding  sections,  she  shall  be  deemed  to  have 
d  to  take  such  jointure,  devise  or  pecuniary  provision, 
3  within  one  year  after  the  death  of  her  husband  she 
enter  on  the  lands  to  be  assigned  to  her  for  her  dower, 
mmence  proceedings  for  the  recovery  or  assignment 

3f. 

31.  Forfeiture  of  Benefit  in  Lieu  of  Dower. — (Sec. 
I  Every  jointure,  devise  and  pecuniary  provision,  in 
}t  dower,  shall  be  forfeited  by  the  woman  for  whose 
it  it  shall  be  made,  in  the  same  cases  in  which  she 
1  forfeit  her  dower;  and,  upon  such  forfeiture,  any  es- 
50  conveyed  for  jointure,  and  every  pecuniary  provi- 
so made,  shall  immediately  vest  in  the  person,  or  his 
representatives,  in  whom  they  would  have  vested,  on 
etermination  of  her  interest  therein,  by  the  death  of 
woman. 

'32.  Dower  Not  Barred  By  Convejrance  or  Judgment, 
ic.  2586.)  No  act,  deed  or  conveyance,  executed  or 
rmed  by  the  husband  without  the  assent  of  his  wife, 
ed  by  the  acknowledgment  thereof  in  the  manner  re- 
i  by  law,  shall  pass  the  estate  of  a  married  woman; 
10  judgment  or  decree  confessed  or  recovered  against 
and  no  laches,  default,  covin  or  crime  of  the  husband 
prejudice  the  right  of  his  wife  to  her  dower  or  joint- 
er preclude  her  from  the  recovery  thereof,  if  otherwise 
ed  thereto. 

33.  May  Occupy  Mansion  House. — (Sec.  2587.)  A 
V  may  tarry  in  the  mansion  or  chief  dwelling-house  of 
usband  for  two  months  after  his  death,  whether  her 
r  be  sooner  assigned  her  or  not,  without  being  liable 
y  rent  for  the  same;  and,  in  the  meantime,  she  shall 
a  reasonable  sustenance  out  of  the  estate  of  her  hus- 
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§  934.  Same.— (Sec.  2588.)  If  the  dower  of  any  widmr 
is  not  assigned  and  laid  oft  to  her  within  two  months  after 
the  death  of  her  husband,  she  shall  remain  and  possess  the 
mansion  or  chief  dwelling-house  of  her  late  husband,  to- 
gether with  the  farm  thereto  attached,  free  of  all  rent,  un- 
til her  dower  shall  be  laid  off  and  assigned  to  her. 

§  935.    AsBigiiment  of  to  Include  Dwellinj;  Hodm.— (See. 

2580.)  In  all  assignments  of  dower  to  any  widow,  it  aluD 
be  the  duty  of  the  commissioners  who  may  be  appointed  ta 
lay  off  the  dower  (if  the  estate  will  permit  without  essentiil 
injury)  so  to  lay  off  the  dower  in  the  lands  of  the  deceased 
husband  that  the  usual  dwelling  of  the  husband  and  famil; 
shall  be  included  in  such  assignment  of  dower  to  the  wido*, 

§  936.  Aflsignment  of,  Widow'g  Choice.— (Sec.  2590.) 
The  coniniiNsioners  appointed  to  lay  off  dower  in  the  lands 
of  the  deceased  huKbttnd  shall,  at  the  request  of  the  wido* 
to  be  endowed,  lay  off  the  same  on  any  part  of  the  lands  of 
the  deceased,  whether  the  same  shall  include  the  usnil 
dwelling  of  the  husband  and  family  or  not;  provided,  the 
same  can  be  done  without  e^ential  injury  to  such  eslflt*. 

^  937.    In  Personal  Estate.- (Sec.  2591.)   A  widow  sbH 
be  entitled,  as  part  of  her  dower,  absolutely  and  in  heron 
right,   to  one-third  part  of  the  personal  estate,  inclndinf  r 
cash  on  hand,  bonds,  bills,  notes,  book  accounts  and  tn- 
denees  of  debt  whereof  the  husband  died  seized  or  jM- 


§  938.  In  Personal  Estate— No  Children.- (Sec.  259&) 
If  a  husband  die,  leaving  a  widow  and  no  children,  tui 
widow  shall  be  endowed  of  one-half  of  the  real  estate  <( 
which  such  husband  died  seized,  and  one-half  of  the  p* 
sonal  estate,  absolutely  and  in  her  own  right. 

§  939.    Widow's  Dower,  at  Her  Death,  Descends  HoW' 

(.Sec.  259;i.)    At  the  deaW  «l  w.\^  "s'v^w*  "«ho  hath  dowetii 
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land*  such  property  shall  descend  in  accordance  with  the 
wOl  of  the  deceased  husband,  or,  if  the  husband  died  intes- 
tate, then  to  descend  in  accordance  with  the  law  for  the 
distribution  of  intestate's  estate. 

§  940.  Devise— In  Lieu  of  Dower.— (Sec.  2594.— If  any 
husband  shall  devise  and  bequeath  to  his  wife  any  portion 
of  his  real  estate  of  which  he  died  seized,  it  shall  be  deemed 
and  taken,  in  lieu  of  dower,  out  of  the  estate  of  such  de- 
ceased husband,  unless  such  testator  shall,  in  his  will,  de- 
dare  otheni^'ise. 

§  941.  Election  in  Case  of  Devise.- (Sec.  2595.)  In 
cases  of  provision  made  by  will  for  widows,  in  lieu  of  dower, 
sueh  widow  shall  have  her  election  to  accept  the  same  or  be 
endowed  of  the  lands  and  personal  property  of  which  her 
huaband  died  seized. 

§  942.  Upon  Election.— (Sec.  2596.)  If  a  widow,  for 
whom  provision  has  been  made  by  will,  elect  to  be  endowed 
ef  the  lands  and  personal  property  of  which  her  husband 
died  seized,  she  shall  convey,  by  deed  of  release  and  quit- 
claim, to  the  heirs  of  such  estate  the  land  so  to  her  devised 
•nd  bequeathed,  which  deed  shall  be  acknowledged  or 
proven  and  recorded  as  other  deeds  for  real  estate  are  re- 
<imred  to  be  acknowledged  or  proven  and  recorded. 


§  943.  Sufficient  Notice  of  Renunciation.- (Sec.  2597.) 
SSueh  renunciation  of  the  devise  or  bequest  by  deed,  as  pro- 
dded for  in  the  last  preceding  section,  shall  be  deemed  a 
imffieient  notice  of  the  renunciation  of  the  interest  of  such 
^ridow  in  all  the  benefits  she  might  claim  by  such  will  in  the 
lands  of  such  deceased  husband. 

§  944.    Time  V^thin  Which  to  Elect.— (Sec.  2598.)  Such 
vauneiation  by  deed  shall  be  executed  within  e\%\vV<iwv 
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months  after  the  death  of  such  husband,  or  the  widow  wi 
be  deemed  to  have  elected  to  take  the  devise  and  beque 
contained  in  such  will. 

§  945.  Widow  to  Have  Option  tcr  Take  Child's  Pari- 
(Sec.  2599.)  The  widow  of  any  deceased  person,  who  shal 
file  in  the  office  of  the  clerk  of  the  court  of  probate,  or  witl 
the  probate  court  of  the  proper  county,  a  relinquishment  o 
her  right  of  dower  in  and  out  of  the  estate  of  her  deceasec 
husband,  shall  be  entitled  to  receive  of  the  estate  of  whid 
her  said  husband  died  seized  and  possessed,  whether  real 
personal  or  mixed,  a  portion  or  share  thereof,  absolutely  ii 
her  own  right,  equal  to  that  of  a  child,  which  shall  be  scl 
aside  and  delivered  to  her  as  now  provided  by  law  foi 
dower. 

§  946.  Relinquishment,  How  Executed.— (Sec.  2600.) 
Said  relinquishment  shall  be  in  writing  and  acknowledged 
before  the  clerk  or  some  justice  of  the  peace,  and  filed 
within  sixty  days  after  the  grant  of  letters  of  administra- 
tion on  the  estate  of  the  decedent. 

§  947.  Estates  Less  Than  $300.00.— (Sec.  2601.)  Xoth 
ing  herein  contained  shall  be  so  construed  as  to  repeal  anv 
law  vesting  estates  worth  less  than  three  hundred  dollars 
in  the  widow  and  children  of  deceased  persons. 

§  948.    Dower  in  Lands  Sold  Without  Her  Consent.— 

(Sec.  2H02.)  A  widow  shall  be  endowed  pi  lands  sold  in 
the  lifetime  of  the  husband  without  her  consent  in  legal 
form  again.st  all  creditors  of  the  estate. 

§  049.  Heir  to  Assign  Dower.— (Sec.  2603.)  It  shall  be 
the  duty  of  the  heir  at  law  of  any  estate,  of  which  the 
widow  is  entitled  to  dower,  to  lay  off  and  assign  such  dowei 
as  soon  as  praetica])le  after  the  death  of  the  husband  ol 
such  widow. 

616 


ABKANSAS  STATUTE  ON   DOWER.  §  954 

jO.  Acceptance  by  Widow.— (Sec.  2604.)  If  such 
assigned  by  the  heir  at  law  be  accepted  by  the  widow, 
ir  at  law  shall  make  a  statement  of  such  assignment, 
^ing  what  lands  have  been  assigned,  and  the  accept- 
f  such  widow  shall  be  indorsed  thereon ;  which  state- 
and  specification  of  dower,  and  acceptance  thereof, 
)e  proved  or  acknowledged  by  both  parties,  and  filed 
ind  recorded  by  the  clerk  of  the  court  of  probate, 
will  then  be  a  sufficient  assignment  of  dower,  and 
3ar  any  further  demand  for  dower  in  the  property 
ed  in  the  statement  of  dower. 

1.  Heir,  A  Minor.— (Sec.  2605.)  If  the  heir  to  any 
be  a  minor,  he  shall  act,  in  the  assignment  of  dower, 

guardian. 

2.  Procediire  for  Assignment. — (Sec.  2606.)  If  dower 
:  assigned  to  the  widow  within  one  year  after  the 
of  her  husband,  or  within  three  months  after  demand 
therefor,  she  may  file  in  the  court  of  probate,  or  in 
Tk's  office  thereof,  in  vacation,  a  written  petition  in 
a  description  of  the  lands  in  which  she  claims  dower, 
imes  of  those  having  an  interest  therein  and  the 
t  of  such  interest  shall  be  briefly  stated  in  ordinary 
ge,  with  a  prayer  for  the  allotment  of  dower;  and, 
pon,  all  persons  interested  in  the  property  shall  be 
ned  to  appear  and  answer  the  petition  on  the  first 

the  next  term  of  the  court. 

li.  Hearing. — (Sec.  2607.)  Upon  a  summons  being 
upon  all  who  have  an  interest  in  the  property  ten 
efore  the  commencement  of  the  term,  the  court  may 
m  order  for  the  allotment  of  dower  in  accordance 
le  law  of  dower. 

L  Constmction  Service. — (Sec.  2608.)  Parties  in- 
i  may  be  constructively  summoned  as  provided  by 
other  cases. 
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§  955.    No  Verification.— (Sec.   2609.)     No    verification 

shall  be  required  to  the  petition  or  answer. 

§  956.  Minor,  Etc.,  Defendants.— (Sec.  2610.)  If  the 
petition  is  filed  against  infants,  married  women  or  persons 
of  unsound  mind,  the  guardian,  committee  or  husband  may 
appear  and  defend  for  them  and  protect  their  interests; 
and,  if  they  do  not,  the  court  shall  appoint  some  discreet 
person  for  that  purpose. 

§  957.  Pleading. — (Sec.  2611.)  If  any  person  summoned, 
as  provided  in  sections  2606  and  2607,  desires  to  contest 
the  right  of  the  petitioner,  or  the  statements  in  the  peti- 
tion, he  shall  do  so  by  a  written  answer,  and  the  questions 
of  law  and  fact  thereupon  arising  shall  be  tried  and  deter- 
mined by  the  court  upon  the  petition,  answer,  exhibits  and 
other  testimony. 

§  958.  Commissioners. — (Sec.  2612.)  The  court  shall,  in 
all  cases,  when  it  orders  and  decrees  dower  to  any  widow, 
appoint  three  commissioners,  of  the  vicinity,  who  shall  pro- 
ceed to  the  premises  in  question,  and,  by  survey  and  meas- 
urement, lay  off  and  designate,  by  proper  metes  and  bounds, 
the  dower  of  such  widow  in  accordance  with  the  decree  of 
the  court. 

§  959.  Report  of  Commissioners. — (Sec.  2613.)  Such 
commissioners  shall  make  a  detailed  report  of  their  pro- 
ceedings to  the  next  term  of  the  court. 

§  960.  Procedure  on  Report.— (Sec.  2614.)  Upon  such 
report  being  returned  the  court  may  confirm  or  set  the  same 
aside,  or  remand  it  to  the  commissioners  for  correction.  If 
approved  by  the  court,  said  report  shall  be  entered  of  rec- 
ord and  be  conclusive  on  the  parties. 

§  9()1.    Lands  Not  Capable  of  Division.— (Sec.  2615.)  In 

ciises  whei'e  lauds  or  tenements  will  not  admit  of  division, 
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lie  court,  being  satisfied  of  that  fact,  or  on  the  report  of 
the  commissioners  to  that  effect,  shall  order  that  such  tene- 
ments or  lands  be  rented  out,  and  that  one-third  part  of 
the  proceeds  be  paid  to  such  widow,  in  lieu  of  her  dower 
in  such  lands  and  tenements. 

§  962.  Possession.— (Sec.  2616.)  If  the  land  assigned 
and  laid  off  to  any  widow  be  deforced  from  her  possession, 
she  shall  have  her  action  for  the  recovery  of  possession 
thereof,  with  double  damages  for  such  deforcement;  or  she 
Bay  sue  for  the  damages  alone,  and  recover  double  the  ac- 
tual damages  sustained,  from  time  to  time,  until  she  be  put 
an  possession  of  her  dower,  held  by  such  deforcer  or  de- 
tainer. 

§  963.  Dower  Not  Affected  by  Sale.— (Sec.  2617.)  If 
the  heir  alien  lands  of  which  a  widow  is  entitled  to  dower, 
■he  shall  still  be  decreed  her  dower  in  such  lands  so  aliened, 
in  whose  hand  -soever  the  land  may  be. 

§  964.  Death  of  Widow.— (Sec.  2618.)  A  widow  may  be- 
^oeath  the  crop  in  the  ground  of  the  land  held  by  her  in 
ilower  at  the  time  of  her  death.  If  she  die  intestate,  it  shall 
BO  to  her  administrator. 

§  965.  Costs.- (Sec.  2619.)  The  costs  of  allotting  dower 
dull  be  apportioned  among  the  parties  in  the  ratio  of  their 
interests,  and  the  costs  arising  from  any  contest  of  fact  or 
•w  shall  be  paid  by  the  party  adjudged  to  be  in  the  wrong. 
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CHAPTER    LIX. 

TRIBAL    STATUTES    OP    DESCENT    AND 
DISTRIBUTION. 

I  966.  Descent  and  Dlatrlbutlon,  Cherokee. 

967.  Deicent  and  Dlstrlbntlaii,  Chlckascw, 

968.  Deecent  and  DlatribnUoii,  Choctaw. 

969.  Deacent  and  Dtstrlbntlon,  Creek. 

970.  Creek  Law  Altectfng  Non-clUnnB. 

CHEROKEE. 
(Sec  SIS,  Lawb  or  Cherokee  NaUon,  of  1891.) 

§  966.  Whenever  any  person  shall  die  possessed  of  pr 
erty  not  devised,  the  same  shall  descend  in  the  follow 
order,  to-wit : 

(1st.)  In  e<iual  parts  to  the  husband  or  wife,  and 
children  of  such  intestate,  and  their  descendants ;  the  < 
scendants  of  a  deceased  child,  or  grandchild,  to  take  t 
share  of  the  deceased  parent  eqtially  among  them. 

(2d.)  To  the  father  and  mother  equally,  or  to  the  si 
vivor  of  them. 

(3d.)  In  equal  parts  to  the  brothers  and  sisters  of  sa 
intestate,  and  their  descendants ;  the  descendants  of  bml 
ers  and  sisters  to  take  the  share  of  the  deceased  pare 
equally  among  them. 

(4th.)  When  there  are  none  of  the  foregoing  persons 
inherit,  the  property  of  such  deceased  person  shall  p* 
his  next  of  kin  by  blood.  Kindred  of  the  whole  and  h 
blood,  in  the  same  degree,  shall  inherit  equally, 

(5th.)  The  property  of  intestates,  who  have  no  sorvi 
ing  relative  to  inherit  as  above,  shall  escheat  to  the  tm 
ury  of  the  nation,  to  be  placed  to  the  credit  of  the  on* 
fund. 
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CHICKASAW, 
lonstitution.  Treaties  and  Laws  of  Chickasaw  Nation.) 

57.  (1.)  Be  it  enacted  by  the  Legislature  of  the 
asaw  Nation,  That  from  and  after  the  passage  of  this 
iie  property  of  all  persons  who  die  intestate  or  with- 
will  shall  descend  to  the  legal  wife  or  husband  and 
children. 

Be  it  further  enacted,  That  in  case  such  deceased 
1  has  neither  wife,  nor  husband,  nor  children,  his  or 
randchildren  (if  any)  shall  inherit- the  estate. 

Be  it  further  enacted,  That  in  case  there  be  no 
children,  then  the  brother  or  sister  shall  inherit  the 
,  and  the  next  in  kin  shall  be  the  father  and  mother, 
her  of  them. 

Be  it  further  enacted.  That  in  case  such  person  had 
T  wife  nor  husband,  children  or  grandchildren, 
3r  or  sister,  father  or  mother,  then  the  property  shall 
id  to  the  half  brothers  and  sisters  of  the  deceased  and 
legal  issue. 

CHOCTAW. 
(Durant's  Code,  1894.) 

68.  The  property  of  all  persons  who  die  intestate  or 
ut  a  will  shall  descend  to  his  legal  wife  or  husband 
heir  children;  and  in  case  such  deceased  person  has 
fe  or  husband  nor  children,  his  or  her  grandchildren 
ly)  shall  inherit  the  estate;  and  in  case  there  is  no 
child,  the  father  or  mother  of  such  deceased  person, 
her  of  them,  shall  heir  the  estate;  and  in  case  such 
jed  person  has  neither  wife  nor  husband,  nor  children 
ndchildren,  or  father  or  mother,  his  or  her  estate  shall 
his  or  her  brothers  and  sisters,  and,  if  tvowe^  \q  \Jcife\t 
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lawful  children.  Should  there  be  none  of  the  ahore  na 
tioned  relatives  to  intestate  deceased  person,  the  estate  ihil 
descend  to  the  half  brothers  and  sisters  of  the  deeeaaed  per 
son  and  to  their  legal  issue. 

CREEK. 

§  969.  Be  it  further  enacted,  That  if  any  person  St, 
without  a  will,  having  property  and  ehildren,  the  property 
shall  he  equally  divided  among  the  children  by  dinnter 
eated  persons,  and  in  all  cases  where  there  are  no  ehildm 
the  nearest  relation  shall  inherit  the  property. 

The  lawful  or  acknowledged  wife  of  a  deceased  huibul 
shall  be  entitled  to  one-half  of  the  estate,  if  there  are  w 
other  heirs,  and  an  heir's  part  if  there  should  be  other  haa, 
in  all  eases  where  there  is  no  will.  The  husband  surrinif 
shall  inherit  of  a  deceased  wife  in  like  manner. 

CREEK  LAW  AFFECTING  NON-CITIZENS. 
(Sec.  1,  Chap.  10,  Perymao'e  Compiled  Creek  Laws  at  ItH.) 

§  970.  All  iioii-eitizeiis  not  previously  adopted,  andbfr 
iiig  married  to  citizens  of  this  nation,  or  having  rhildni 
entitled  to  <-itizenship,  shall  have  the  right  to  live  in  lb 
njitiou  and  enjoy  all  privileges  enjoyed  by  other  citiMi 
exeept  in  participation  in  the  annuities  and  final  pa^ti(i|^ 
lion  in  the  lands. 


CHAPTER    LX. 

Ria.ES  OP  PROCEDURE  IN  PROBATE  MATTERS. 

(Adopted  and  promulgated  by  the  Justices  of  the  Supreme  Court, 
mie  11,  1914;  E)ffective  July  15,  1914,  as  amended  June  11,  1917; 
.loendments  effective  July  10,  1917.) 

§971.    Rule    1.      The of    each 

k^Te  hereby  set  apart  and  designated  as  the  dates  on  which 
lie  court  will  hear  guardians'  reports:  Provided,  That  such 
■sports  have  been  on  file  and  notice  given,  as  provided  in 
«ule3. 

Rule  2.  ^All  guardians  are  required  to  make  annual  or 
ctni-annual  reports,  unless  otherwise  directed,  under  oath, 
bowing  fully  and  completely  the  description,  character, 
ind,  and  value  of  all  property  held  for  their  wards.  All 
Qtus  of  receipts  and  disbursements  must  be  in  detail  and 
^^^ipts  produced  and  filed  for  siuns  paid  out.  All  securi- 
68  and  assets  should  be  listed  in  each  report,  and  copies 
-  deeds,  mortgages,  etc.,  evidencing  same,  recorded  and 
^^ched  thereto  as  exhibits.  Upon  an  approval  of  any  or- 
^T  of  court  to  invest  the  funds  of  a  ward,  guardians  shall 
•  tach  to  their  reports  copies  of  evidence  of  title  or  other 
^^estment.  The  date  and  amount  of  guardian's  bond,  pre- 
lum paid,  if  any,  as  well  as  the  names,  addresses,  and  sol- 
^ncy  of  securities  thereon,  must  be  given.  The  name,  age, 
^x  of  the  ward,  and  relationship,  if  any,  to  the  guardian 
^ould  be  stated,  and  the  school  advantages  disclosed.  All 
Sports  must  be  self-explanatory.  A  failure  or  refusal  to 
le  reports  as  due  will  be  grounds  for  removal. 

Rule  3.  Upon  the  filing  of  the  reports  and  fixing  of  the 
•te  for  hearing  thereof,  the  judge  shall  cause  uotke  Ici  W 
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given  of  the  date  of  such  hearing  to  the  persons  hanof 
custody  of  the  ward,  the  representative  of  the  Interior  Dt 
partment  or  probate  attorney,  at  least  ten  days  before  tk 
date  of  the  hearing.  Any  person  or  persons  interested  miir 
appear  and  make  objections,  if  so  desired,  to  the  appronl 
of  such  reports,  and  offer  evidence  to  support  sueh  objefr 
tions. 

Rule  4.  No  receipts  from  the  ward  upon  the  final  »• 
counting  of  a  guardian  will  be  accepted  or  considered  un- 
less the  ward  be  brought  into  open  court,  and  nptm  tk 
hearing  of  said  final  receipt  the  stenographic  notes  shall  be 
transcribed  and  a  copy  thereof  filed  with  the  papers  in  tk 
case.  In  the  consideration  of  any  reports,  annual  or  ioii, 
any  item  included  in  any  previous  reports  may  be  revienl 

Rule  5.    Petitions  for  the  sale  of  land  of  minors  and  in- 

compctents  will  be  heard of  each 

On  the  hearing  mi  petitions  for  sale,  the  guardian,  person 
in  custody,  and  the  ward  himself,  when  over  fourteen  yeiB 
of  age,  must  be  present  and  must  be  examined  as  to  lb* 
ueeessity  for  said  sale  and  the  truth  of  the  allegations «( 
the  petition,  and  furnish  such  additional  evidence  u  th 
court  may  require.  The  evidence  offered  must  be  tatarf 
down  and  transcribed  and  a  copy  thereof  filed  witli  Ih 
papers  In  the  oii.se.  \o  bid  will  be  considered  by  the  court 
unless  a  oei-tified  check  iu  the  amount  of  ten  per  cent  {Vi'}) 
of  the  jiiiiouMt  of  the  bid  be  deposited  either  in  court  or 
with  the  truardian  ofTering  the  land  for  sale. 

Rule  l>.  In  the  sale  of  minora'  lands  or  minors'  intewt 
in  land  the  gnai'dijiiis  shall  be  required  to  render  to  Ik 
eouH  for  his  approval,  before  confirmation  of  sale,  inK- 
count  of  sale  showing  cneh  item  of  expense  incurred  in  suA 
sale,  and  in  no  ea.se  shall  abstract  fees  be  charged  agsirf 
the  minors'  esfat.'.  except  l)y  a  special  agreement  with  th 
court  at  or  pnoi-  to  the  time  of  filing  bid.  Confimwtia 
n'JIJ  not  be  had  eM'e\»\  cm  W« 
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.  Under  the  sale  of  real  estate  by  guardian,  no  fees 
3  of  the  following  schedule  of  fees  will  be  allowed 
s: 

irst  $500.00  or  less 10  per  cent 

00.00  to  $1,500.00,  inclusive 5  per  cent 

,500.00  to  $3,000.00,  inclusive 2  per  cent 

above  $3,000.00 1  per  cent 

I  no  case  shall  the  fee  exceed  the  sum  of  $300.00. 
imum  fee  will  be  $25.00,  unless  the  court  in  grant- 
>etition  for  the  sale  shall  stipulate  that  the  fee  and 
ident  thereto  shall  be  borne  by  the  purchaser. 

I.  No  petition  for  the  sale  of  ward's  property,  or 
for  the  payment  by  the  Interior  Department  of 
)  the  guardian,  will  be  considered  if  said  guardian 
uent  in  making  reports  or  filing  inventory  as  re- 
y  law. 

.  No  oil  and  gas,  or  other  mineral  lease,  covering 
onging  to  minors  or  incompetents,  will  be  approved 
fter  sale  in  open  court  to  the  highest  and  best  re- 
bidder.  All  petitions  for  the  approval  of  oil  and 
}H  shall  be  filed  at  least  five  (5)  days  before  the 
(  sold  as  provided  herein,  and  notice  of  such  sale 
given  by  posting  and  by  publication  where  publi- 
practicable,  and  shall  be  on of  each 


•   • 


0.  (Eliminated  in  revision.) 

1.  Guardians  shall  not  expend  for  or  on  account 
w'ards  any  sum  unless  first  authorized  by  the  court, 
I  case  of  sickness  of  the  ward,  or  other  emergency, 
I  event  notice  must  be  given  immediately  to  the 


2.     The  national  attorney,  or  any  of  the  probate 
i  for  the  Five  Civilized  Tribes,  or  tV\<i  te^v^'s^^wV^- 
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lives  of  the  Department  of  the  Interior  (or  Departmect  i 
Justice  in  the  Seminole  Nation),  will  be  recofroised  in  n 
matter  involving  the  person  or  property  of  a  citizen  of  nd 
nation. 

Rule  13.  Trust  funds  must  be  deposited  by  the  gm 
diau  B8  trustee,  and  not  to  his  personal  aeeount,  and  i^ 
an  individual  is  guardian  for  several  persons  or  estatoi  tk 
accounts  shall  be  deposited  and  kept  separate  and  apirt. 

Rule  14.  In  the  settlement  of  a  guardian's  wtoa^ 
where  the  guardian  is  the  parent  of  the  ward,  no  allovna 
will  be  made  from  the  M'ard's  estate  for  board  and  kct) 
except  it  is  made  to  appear  a  positive  injustice  would  i» 
suit  from  the  enforcement  of  such  rule,  and  nnless  tM 
parent  is  unable  to  support  said  ward. 

Rule  15.  All  guardians  shall  be  required  to  secure  I 
for  funds  in  their  hands  belonging  to  their  wards  wilh 
estate  first  mortgage  security,  not  to  exceed  fifty  per 
(50^)  vnluation  of  the  land,  approved  by  the  county  wmt 
Such  guardians  may,  with  the  approval  of  the  court,  inw* 
siiid  funds  in  bonds  of  the  United  States  or  of  this  Stal(< 
any  municipality  thereof. 

Rule  16.  \o  will  or  other  instrument  purporliiiR  t"'' 
Ji  will  covering  the  lands  of  a  restricted  Indian  of  the  Fin 
Civilized  Tribes,  whether  such  land  be  his  individual  ilW 
nient  or  inherited  land,  when  submitted  by  the  allottee* 
other  person  to  the  proper  probate  court,  as  required 
existing  laws,  shall  receive  the  acknowledgment  of  nor  b 
admitted  to  probate  by  such  probate  court  until  after 
tice  shall  have  been  given  to  the  local  probate  or  Iribi 
attonie.ys  for  the  tribes  or  for  the  Department  of  the 
lior,  or  ii  representative  thereof. 

Rule  17.     These  rules  shall  also  apply  to  executarshlp 
iind  ndniinistralioitN  in  so  far  as  they  are  applicable,  espl 
ctjilly  in  so  far  as  sales  of  property  and  accountings 
concerned. 
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I  Rule  18.  All  advertisements  not  required  by  law  may 
he  waived  with  the  consent  of  the  county  court  upon  the 
IVproval  of  the  probate  attorney  or  tribal  attorney. 

It  is  ordered  and  directed  by  the  Supreme  Court  that  the 
Judge  of  any  court  wherein  said  rules  may  be  applicable 
skall,  immediately  after  conference  with  the  probate  attor- 
Vkey  assigned  to  his  county  or  district  by  the  Commissioner 
«f  Indian  Affairs,  fill  in  all  blank  spaces  in  said  rules,  left 
nraeant  by  the  justices  of  the  Supreme  Court,  to  suit  the 
■convenience  of  said  judges  and  facilitate  the  efficient  and 
orderly  transaction  of  business  in  their  respective  courts. 

And  as  revised  and  amended,  the  rules  of  procedure  in 
probate  matters  heretofore  in  force  are  adopted  and  pro- 
mulgated as  the  rules  of  procedure  in  such  matters,  and  as 
■0  promulgated  and  adopted,  shall  apply  to  the  Supreme 
CSourty  district  courts,  superior  courts,  county  courts  and 
mil  other  courts  of  record  throughout  the  state  in  which 
they  may  be  applicable  and  that  they  shall  be  of  full  force 
ma  and  after  the  10th  day  of  July,  1917. 


can 


OHAPTEB    LXL 


ACT  PEBBUABY  8,  1918. 

An  Act  proriding  for  the  sale  of  the  ooal  and  asphalt  d 
its  in  the  segregated  mineral  land  in  the  Oho 
and  Ohickaaaw  Katlong,  Oklahoma.  (Public,  N{ 
65th  Congress,  H.  R.  195.) 

J  972.  Sale  of  Coal  ud  Asphalt  DeposlU  Antborind. 

973.  Terma  and  CondlUona  of  8al& 

974.  Tracts  Remainl&c  Unsold,  B«aale. 
976.  Rights  or  I^saeea. 

976.  Parchues  for  State,  County  or  Municipal  PtirpoM>- 

977.  Secretary  to  Preacribe  Rules. 

978.  Patent.  When. 

979.  Expenses  oC  Sale,  Appraisement,  etc 

§  972.  Sale  of  Ooal  and  Asphalt  Deposits  Anthorin 
Be  it  enacted  hy  the  Senate  and  House  of  Represenst 
of  the  United  States  of  America  in  Congress  assemt 
That  the  Secretary  of  the  Interior  is  hereby  authoriiw 
sell  the  cofll  and  asphalt  deposits,  leased  and  unleascd 
ihe  .segreguted  mineral  area  of  the  Choctaw  and  Chicki 
\ations,  in  Oklahoma,  in  the  manner  hereinafter  set  ii 

Befoi-e  ofFerinK  such  coal  and  asphalt  deposits  for 
the  Secretary  of  the  Interior,  under  such  rules  and  r 
Ifltioiis  an  he  may  prescribe,  shall  cause  the  same  to  bt 
pi'Hised.  Such  appraisement,  both  as  to  leased  and  unlti 
lands,  shall  be  described  in  tracts  to  conform  to  the 
Horiptions  of  the  legal  suMivisions  heretofore  design 
by  the  Seeretaiy  of  the  Interior,  and  shall  be  compl 
within  six  months  after  the  passage  of  this  Act. 

$  973.  Terms  and  Conditions  of  Sale.— (Sec.  2.)  Tbal 
sale  of  such  deposits  shall  be  thoroughly  advertised, 
JiJinll  not  latev  \\\au  svvx.  mnwlttsi  from  the  final  appraisei 
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t  offered  for  sale  to  the  highest  bidder  at  public  auction  in 
acts  to  conform  with  such  appraisement  at  not  less  than 
e  appraised  value  so  fixed,  except  that  isolated  tracts  of 
H  than  nine  hundred  and  sixty  acres  may  be  sold  sepa- 
tely  under  like  provisions:  Provided,  That  twenty  per 
ntum  of  the  purchase  price  shall  be  paid  in  cash,  and  the 
mainder  shall  be  paid  in  four  equal  annual  payments  from 
Le  date  of  the  sale,  and  all  deferred  payments  on  all  depos- 
s  sold  under  the  provisions  of  this  Act  shall  bear  interest 
;  the  rate  of  five  per  centum  per  annum,  and  shall  mature 
ad  become  due  before  the  expiration  of  four  years  after 
le  date  of  such  sale. 

§  974.  Tracts  Remaining  Unsoldi  Resale.— (Sec.  3.)  That 
^mediately  after  the  expiration  of  one  year  after  the  coal 
nd  asphalt  deposits  shall  have  been  offered  for  sale,  or 
►rfeited  for  non-payment  under  the  terms  of  the  sale,  the 
^iretary  of  the  Interior,  under  rules  and  regulations  to  be 
escribed  by  him,  shall  readvertise  and  cause  to  be  sold  to 
-  highest  bidder  at  public  auction,  in  tracts  to  conform 
the  descriptions  of  the  legal  subdivisions  heretofore  des- 
lated  by  the  Secretary  of  the  Interior,  and  at  not  less 
t.n  said  appraised  value,  retaining  the  right  to  reject  any 

all  bids,  all  coal  and  asphalt  deposits  remaining  unsold 
c3  all  coal  and  asphalt  deposits  forfeited  by  reason  of  such 
H-payment  of  any  part  of  the  purchase  price :  Providedi 
tat  at  the  expiration  of  six  months  thereafter  the  Secre- 
cy of  the  Interior  may  again  readvertise  and  offer  the 
me  for  final  sale  to  the  highest  bidder  at  public  auction, 
N)n  such  terms  as  he  may  prescribe  and  at  such  valuation, 
dependent  of  the  appraised  value,  as  he  may  fix. 

§  975.    Rights  of  Lessees.— (Sec.  4.)    That  such  deposits 

coal  or  asphalt  on  the  leased  lands  shall  be  sold  subject 

all  rights  of  the  lessee,  and  that  any  person  acquiring 

ii  deposits  of  coal  or  asphalt  shall  take  the  same  subject 

Said  rights  and  acquire  the  same  under  \\ve  ^tl^t^^^  \3lw- 
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derstanding  and  agreement  that  the  Department  of  the  It 
terior  will  cancel  and  withdraw  all  rules  and  regnUtiiM 
and  relinquish  all  authority  heretofore  exercised  over  tbi 
operation  of  said  mines  by  reason  of  the  Indian  ownersUf 
of  said  property,  and  that  said  properties  thereafter  slull 
be  operated  under  and  in  conformity  with  such  laws  ss  oif 
be  applicable  thereto,  and  that  advance  royalty  paid  byinr 
lessee  and  standing  to  the  credit  of  said  lessee  shall  be  cred- 
ited by  said  purchaser  to  the  extent  of  the  amount  thereof, 
and  that  no  royalties  shall  be  paid  by  said  lessee  to  aid 
purchaser  until  the  credit  so  given  shall  be  exhausted  d 
the  rate  of  eight  cents  per  ton  mine  run,  and  that  the  raj- 
alty  to  be  paid  thereafter  by  said  lessee  to  said  purebuer 
shall  be  eight  cents  per  ton  mine  run  of  coal,  and  that  inj 
lessee  may,  at  any  time  after  completion  of  such  sale,  traiu- 
fer  or  dispose  of  his  leasehold  interest  without  any  ^e8tri^ 
tion  whatever:  and  that  any  lessee  shall  have  the  preferen- 
tial right,  provided  the  same  is  exercised  within  ninftj 
days  after  the  approval  of  the  completion  of  the  apprsiw- 
ment  of  the  minerals  as  herein  provided,  to  purchase  atlki 
appraised  value  any  or  all  of  the  surface  of  the  lands  IjtdJ 
within  such  lease,  held  by  him  and  heretofore  reserved  by 
order  of  the  Secretary  of  the  Interior,  and  upon  the  terns 
as  above  provided,  and  shall  also  have  the  preferential  ri?k 
except  as  herein  otherwise  provided,  to  purchase  the  toil 
deposits  embraced  in  any  lease  held  by  such  lessee  by  lik- 
ing same  at  the  highest  price  offered  by  any  respotisible 
bidder  at  public  nuclioii  at  not  less  than  appraised  valnf: 
and  if  any  lessee  bei-omes  the  purchaser  of  any  coal  depos- 
its on  any  undeveloped  lease  owned  by  him,  then  one-bjK 
of  the  advance  itiyalties  paid  by  any  lessee  on  such  Im* 
shall  be  credited  on  the  purchase  price  thereof,  and  an^ 
residue  of  advance  royalties  heretofore  paid  by  any  lessft 
shall  be  credited  to  such  lessee  on  account  of  any  prodi* 
tion  of  coal  on  any  other  lease  which  he  may  own  and  upB" 
ate:  And  provided,  Thut  nothing  herein  contained  shsll 
const  rued  as  Vinn\m^  iw  (^wtVal'Kvft^  •Cwt  tN^v*  ^^  e.tiv 
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or  owner  of  mineral  deposits  from  acquiring  additional  sur- 
face lands  for  mining  operations  as  provided  by  the  Act  of 
Congress  of  February  nineteenth,  nineteen  hundred  and 
twelve:  Provided  further.  That  no  person  or  corporation 
ihall  be  permitted  to  acquire  more  than  four  tracts  of  nine 
kundred  and  sixty  acres  each,  except  where  such  person, 
finn  or  corporation  has  such  tracts  under  existing  valid 
lease. 

§  976.    Purchases  for  State,  County  or  Municipal  Pur- 

poiws. — (Sec.  5.)  That  the  surface  of  any  segregated  coal 
and  asphalt  lands  in  the  Choctaw  and  Chickasaw  Nations, 
in  the  State  of  Oklahoma,  which  may  have  been,  or  may  be, 
eondemned  under  the  laws  of  the  State  of  Oklahoma  for 
State  penal  institutions,  or  for  county  or  municipal  pur- 
poeeSy  as  authorized  by  the  Indian  Appropriation  Act  ap- 
proved March  third,  nineteen  hundred  and  nine,  shall  be 
construed  to  include  the  entire  estate,  save  the  coal  and 
asphalt  reserved  and  existing  valid  leases  thereon:  Pro- 
lided,  That  the  State  of  Oklahoma  shall  have  the  preferen- 
tial right  to  purchase,  at  the  appraised  value  thereof,  upon 
the  same  terms  as  apply  to  other  coal  and  asphalt  deposit 
aales  under  this  Act,  all  coal  and  asphalt  deposits,  under- 
lying the  surface  heretofore  purchased  by  the  said  State  of 
Oklahoma,  for  the  grounds  of  the  State  penitentiary :  Pro- 
vided, That  said  coal  deposit  under  said  land  shall  not  be 
mined  by  convict  labor  for  the  purpose  of  sale  to  any  pri- 
Tate  agencies,  individual  person,  or  corporation,  or  to  be 
told  for  private  or  commercial  purposes. 

§  977.  Secretary  to  Prescribe  Rules.— (Sec.  6.)  That 
the  Secretary  of  the  Interior  be,  and  he  is  hereby,  author- 
iaed  to  prescribe  such  rules,  regulations,  terms,  and  condi- 
tions, not  inconsistent  with  this  Act,  as  he  may  deem  neces- 
lary  to  carry  out  its  provisions,  and  shall  establish  an  office 
for  such  purpose  at  McAlester,  Pittsburg  County,  Okla- 
homa. 
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§  978.  Patent,  When.— (Sec.  7.)  That  when  the  full 
chase  price  for  any  property  sold  hereunder  is  paid 
chief  executives  of  the  two  tribes  shall  execute  and  de 
with  the  approval  of  the  Secretary  of  the  Interior,  to 
purchaser,  an  appropriate  patent,  conveying  to  the 
chaser  the  property  so  sold :  Provided,  That  the  purcl 
of  any  coal  or  asphalt  deposits  shall  have  the  right  at 
time  before  iinal  payment  is  due  to  pay  the  full  puri 
price  on  said  coal  and  asphalt  deposits,  with  accrued  i 
est,  and  shall  thereupon  be  entitled  to  8  patent  therefi 
herein  provided. 

§  979.  Expenses  of  Solc^  Appraisement,  Etc.— (See 
That  there  is  hereby  appropriated,  out  of  any  Choctaw 
ChickasRw  funds  in  the  Treasury  not  otherwise  appp 
ated  the  sum  of  fifty  thousand  dollars  to  pay  the  expt 
of  appraisement,  advertisement,  and  sale  herein  prov 
for,  and  the  proceeds  derived  from  the  sales  hereunder  t 
be  paid  into  the  Treasurj-  of  the  United  States  to  the  cr 
of  the  Choctaws  and  Chickasawa. 

Approved,  February  8,  1918. 


Rules  and  Begnlatioiu  Prescribed  by  the  Secretary 
of  the  Interior  governing  the  Leasing  and  Bale  of 
Beitricted  Lands,  the  Removal  of  BestrictionB 
Therefrom,  and  the  Sale  of  the  Segregated  and  Un- 
allotted  Lands. 
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OHAPTEB    LXII. 

JULATIONS    GOVERNING    LEASING    OP    LANDS 
VXD   REMOVAL   OP  RESTRICTIONS   OP  MEM- 
BERS    OP    PIVE    CIVILIZED    TRIBES. 

Knibed  by  the  Secretary  of  the  Interior  for  the  purpose 
of  carrying  into  effect  the  provisions  of  the  agree- 
ments with  the  Creek  and  Cherokee  Nations  and  the 
Acts  of  Congress  approved  April  26,  1906,  and  May 
27,  1908.     • 

I.    Signatures  of  Indians  Who  Cannot  Write. 

REGULATIONS  OF  APRIL  20,  1908. 

LEASING 

I.  All  Former  Regnlations  Superseded. 

I  Acts  Affecting,  Cherokee  Agreement. 

I.  Acts  Affecting,  Creek  Agreement 

I.  Legislation  Affecting  Pull-blood  Allottees. 

».  How  to  Procure  Approval  of  Mineral  Lease. 

I  Leases  in  Quadruplicate. 

r.  Filing,  Constructive  Notice. 

{.  Lease  After  Selecting  Allotment. 

).  Not  More  Than  4800  Acres  to  One  Person  or  Firm. 

).  Application  for  Approval. 

1.  Application  of  Corporation. 

2.  Application  of  Corporation,  Requirements. 

3.  Application  where  Lessor  a  Minor. 

4.  Affidavit  of  Indian  Lessor. 

5.  Lease  of  Undivided  Inherited  Land. 
S.  Oil  and  Gaa  Lease,  Bond. 

7.  Government  May  Require  Additional  Information. 

9.  Failure  to  Comply  With  Requirements. 

h  Royalties  on  Oil.  ^ 

).  Royalties  on  Gas. 

.  Royalty  on  Coal. 

I.  Royalty  on  Asphalt. 

.  Royalty  on  Minerals  Not  Mentioned. 

.  Royalties,  To  Whom  Paid. 
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1005.  PnrchBier  May  Pay  RoT^Uy. 

1006.  Ihvalty  Wbere  No  ProdncUon. 

1007.  ReoUI  for  lUlsra  to  DrtU  WttUn  Tmt. 
lOOS.  Roykltr  Baporta. 

1009.  KoyKlUn,  Rents,  st&.  Due  Minors. 

1010.  No  Operation  BetOro  ApproTsl. 

1011.  LSHOr  or  Agent  to  Ha.T«  Aeeen  to  PromlMM. 
lOU.  Um  of  NKtnnd  Ou  tor  Ontslde  ninmUintlon,  Bei 

1015.  WMte,  Penalty. 

UU.  Ahandonlng  WeU.  Pfloalty. 

.1015.  Taukase. 

1016.  Sale  or  RemoTol  ol  OU. 

1017.  HMterial  for  Riga,  etc,  fram  Allotted  I«nd. 

1018.  U)E  of  W^  to  bo  Kept 

1019.  Leweea  to  Pile  Plat  of  Leaaea  When  Reqneatod. 

1020.  No  Tank  or  Well  Witliin  SOO  Feet  of  BaUdlng,  eU 

1021.  Aealgnments  of  Leases. 

1022.  CaDcellatlcns. 

1023.  Forma. 

1024.  Leases   Upon   L4Uid    from   Which    Restrictions  Hi 

Removed  at  Time  of  Application. 
102G.    Leases  Upon  Land  from  WUch  RestTlctlons  Ha 
Removed   SInoo  Execution. 

1026.  Leases  Upcm  Land  from  Which  Restrictions  Are  1 

After  Approval. 

1027.  Leases   Where   Restrictions   Upon    Part    o*    Iadi 

Been  Removed. 

1028.  Regulations  Retroactive  as  Well  as  Prospective. 

1029.  Agricultural  Lesaes. 

1030.  Requirements  for  Approval. 

1031.  Indian  Agent  to  M&ke  Investigation. 

1032.  Bond  of  Lessee. 

1033.  Reguatlons  for  OU  and  Oas  Leases  Applicable. 

1034.  .Qeneral  Supervision. 

REGl-LATIONS  JUNE  20,  1908. 

LEASING  AND  REMOVAL  OP  RESTRICTIONS. 

1036.  Sec.  S  of  Act  Hay  27,  1908,  Quoted. 

1036.  District  Agents. 

1037.  Duties  of  District  Agents. 

1038.  Duties  of  District  Agents,  Continued. 

1039.  Duties  ot  District  Agents,  Continued. 

1040.  Copies  ol  Reports. 

1041.  Ijeaees  lo  \w  PWaft  '^'i^'ii  ^\*\t«N.  h*s(S- 
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Application  for  Removal  of  Restriotioiia  Filed  With  District 


.    Sections  1-43  Regulations  of  April  20,  1908»  Repromulgated 
With  Modifications.    Sees.  44-48  Revised. 

.    All  Leases  to  be  Presented  to  District  Agent 

.    No  Lease  Extending  Beyond  Minority  Except  When  Ap- 
proved by  Probate  Court. 

.    Leases  Upon  Lands  of  Minors  Modified    to    Conform    to 
New  Regulations. 

.    Approval  of  Tribal  Authorities  Not  Necessary  for  Lease 
of  Seminole  Lands. 

I.    Amendment  of  Section  994. 

.    Certain  Leases  Not  Required  to  be  Approved. 

I.    Leases  Requiring  Approval. 

.    Manner  of  Obtaining  Agricultural  Leases. 

.    Leases  Other  Than  Mineral,  Agricultural  or  Grazing, 
Form  of. 

!.    Removal  of  Restrictions,  Legislation  Quoted. 

r.    Application  for  Removal  of  Restrictionfl. 

.    Classes  of  Lands  to  Which  Regulations  Apply. 

.    Application  for  Removal,  Duty  of  Indian  Agent. 

.    Restrictions  Removed  Where  Applicant  Competent. 

.    Sale  of  Land  Upon  Renx>val  of  Restrictions. 

.    Land  to  be  Inspected  and  ApiHraised. 

.    Endorsement  Upon  Order  of  Removal. 

.    Ehidorsement  Upon  Deed. 

.    Delivery  of  Deed. 

.    Proceeds  of  Sale. 

.    May  Direct  Sale  for  Part  Cash. 

AMENDMENTS  AND  ADDITIONS. 

i.  Mineral  Leases,  Relinquishment  of  Supervision,  Notice  of. 

>.  Amendment  of  Section  1069 — Appraised  Value. 

I  Amendment  of  Section  1009 — Royalties  Duo  Minors  and 
Incompetents. 

I  Amendment  of  Sections  985,  1000,  1006. 

>.  Oil  and  Gas  Leases  for  Ten  Years. 

.  Royalties  Upon  Oil  and  Gas. 

.  Capacity  of  Well,  How  Determined. 

.  Not  to  Exceed  75%  Capacity  of  Well. 

.  Annual  Royalty  Before  Development 

.  Rental  for  Delay  in  Drilling. 

.  EfTect  of  Change  In  Regulations  Upon  Existing  Leases. 

.  Amendment  of  Sections  1006  and  1007  as  Amended  by  Sec- 
tion 1068. 
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1077.  Advance  Royalty  Not  Refunded. 

1078.  Option  to  Defer  Drilling  for  More  Than  One  Tear, 

tioni. 

1079.  Amendment  of  Section  1064. 

1080.  Sale  of  Land  from  Wtaleli  Reetrictiona  RemoTed. 

1081.  Amendment  of  Section  16,  RegnlaUone  of  June  11, 19C 

1082.  Royalty  on  Oil. 

1083.  Amendment  of  Section  1060   as  Amended  by  Section 

1084.  Withholding  Money  Due  Member  Authoriied. 

1085.  Amendment  of  Secticms  986,  1010  and  1013  an  Amend 

1086.  LeaeeB  in  Quadruplicate —To  be  Filed  Within  Thirty 

1087.  Fee  for  Filing  LeaeeB  and  Aaaignmente. 

1088.  Notice  of  Bzecutlon  of  Lease. 

1089.  No  Operation  Until  Leaae  Approved. 

1090.  Facilities  for  Gapping  Welle  to  be  Provided. 

1091.  Becape  of  Gaa  Not  Permitted. 

1092.  Casting  Off  Water. 

1093.  Penalty  for  Failure  to  Comply. 

1094.  Date  Amendments  Became  Effective. 

1095.  Amendment  of  Section  1001  as  Amended  by  Section 

1096.  Agricultural  Leasee,  Requirements. 

1097.  Amendment  of  Section  1058. 

1098.  Sale  of  Restricted  Lands,  Bids. 

1099.  Amendment  of  Section  1064  as  Amended  by  Section 

1100.  Sale  of  Restricted  Land,  Interest  on  Deferred  Payi 

1101.  Amendment  of  Section  995. 

1102.  Lease  Elztending  Beyond  Minority  of  Lessor. 

1103.  Lease  on  Lands  of  Minor  Near  Majority. 

1104.  Lease  Extending  Beyond  Minority,  Approval. 

1105.  Amendment  of  Section  996. 

1106.  Bonds. 

KEGULATIONS    GOVERNING    OIL    AND    G^ 

OPERATIONS. 

1107.  Definition  of  Terms  Used. 

1108.  No  Operations  Until  Lease  Approved. 

1109.  Inspector,  Powers  and  Duties  of. 

1110.  To  Supervise  Operations. 

1111.  Duties  of  Lessee,  to  Appoint  Local  Agent. 

1112.  To  Submit  Report  Showing  Location  of  Proposed 

1113.  To  Keep  Log  of  Well. 

1114.  To  Furnish  Plats  of  Premises. 

1115.  To  Mark  All  Rigs  and  Wells. 

1116.  No  Well  to  be  DrUled  Within  Certain  UmiU. 
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.  Mud-fluid  Process. 

.  To  Provide  Slusti  Pit. 

.  To  Case  Off  Water. 

.  Each  Sand  to  be  Protected. 

.  Gate  Valve. 

.  Gas  Not  to  be  Wasted. 

.  Oil  and  Gas  to  be  Separated. 

.  Gas  Not  to  be  Used  for  Lifting  Oil. 

•.  Oil  or  Gas  Not  to  be  Wasted. 

i.  Use  of  Natural  Gas. 

'.  Gas  in  Flambeau  Lights. 

I.  Must  Notify  Superintendent  of  Intention. 

I.  Abandoning  Wells. 

I.  Abandoning  Wells,  Regulation. 

L.  Abandoning  Wells  in  Coal  Vein. 

I  Manner  of  Plugging  to  be  Approved. 

t.  Disposal  of  B-S. 

I.  Report  of  Accidents. 

I.  Tankage,  etc. 

I.  Payment  of  Royalty  by  Purchaser. 

'.  Timber  from  Osage  Lands  Not  to  be  Used. 

:.  Damage  to  Surface  of  Land. 

I.  Failure  to  Comply  With  Regulations. 

AMENDMENTS. 

.  Agricultural  Leases,  Approval  by  Superintendent. 

.  Amendment  of  Section  1058  as  Amended  by  Section  1097. 
Bids  for  Purchase  of  Restricted  Lands. 


. — ^The  following  Departmental  instructions  relative  to 
signature  of  Indians  who  cannot  write  apply  to  De- 
partmental leases  and  accompanying  papers  and 
must  be  carefully  followed: 

980.    Signatures   of   Indians   Who   Cannot   Write. — 

jafter  any  Indian  who  cannot  write  his  name  will  be 
ired  to  sign  all  official  papers  by  making  a  distinct  im- 
t  of  the  right  thumb  (or  the  left,  in  case  of  loss  of 
t)  in  lieu  of  cross  mark.  Such  signatures  must  be  wit- 
ed  by  two  persons,  one  of  whom  must  be  a  United  States 
?mment  employee    (such   as  Field   Clerk,   Postmaster^ 
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United  States  Commissioner,  etc.)  Where  possible,  lesseei 
are  requested  to  take  the  lessor  to  the  nearest  District  Agent 
and  have  execution  of  lease  supervised  by  Field  Clerk's 
office. 

LEASINO. 

REGULATIONS  OF  APRIL  20,  1908. 

§  981.  All  Former  Regulations  SnpersedecL — ^To  carry 
out  the  provisions  of  existing  law  as  quoted  herein,  the  fol- 
lowing regulations  governing  the  leasing  of  lands  of  mem- 
bers of  the  Five  Civilized  Tribes  are  hereby  prescribed.  AD 
former  regulations  for  this  purpose  are  replaced  and  super 
soded  by  these  regulations: 

ACTS  AFFECTING  LEASES. 

(Section  72  of  the  Act  of  Congress  Approved  July  1,  1902) 

(32  Stat.  L.  716.) 

§  982.    Acts  AflFecting  Cherokee  Agreement. — Cherokee 
citizens  niav  rent  their  allotments  when  selected  for  a  term 

ft 

not  to  exceed  one  year  for  grazing  purposes  only  and  for 
a  period  not  to  exceed  five  years  for  agricultural  purposes, 
hut  without  any  stipulation  or  obligation  to  renew  tbe. 
same ;  but  leases  for  a  period  longer  than  one  year  for  grai- 
luiT  purposes,  and  for  a  period  longer  than  five  years  for 
agricultural  purposes,  and  for  mineral  purposes,  may  also, 
be  made  with  the  approval  of  the  Secretary  of  the  Interior, 
and  not  otherwise.  Any  agreement  or  lease  of  any  kind  or 
chaiacter  violative  of  this  section  shall  be  absolutely  void 
and  not  susceptible  of  ratification  in  any  manner,  and  no 
rule  of  estopi)el  shall  ever  prevent  the  assertion  of  its  i»- 
vfilidity. 

(Section  17  of  the  Act  of  Congress  Approved  June  30,  1902.) 

(32  Stat.  L.  500.) 

^  ^Mr).    Acts  Aflfecting  Creek  Agreement. — Section  37 
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5  agreement  ratified  by  said  Act  of  March  1,  1901,  is 
lendedy  and  as  so  amended  is  re-enacted  to  read  as  fol- 

^*  Creek  citizens  may  rent  their  allotments,  for  strictly 
n-mineral  purposes,  for  a  term  not  to  exceed  one  year 
r  grazing  purposes  only  and  for  a  period  not  to  exceed 
e  years  for  agricultural  purposes,  but  without  any  stipu- 
tion  or  obligation  to  renew  the  same.  Such  leases  for  a 
riod  longer  than  one  year  for  grazing  purposes,  and  for 
period  of  longer  than  five  years  for  agricultural  purposes, 
kd  leases  for  mineral  purposes,  may  also  be  made  with  the 
>provaI  of  the  Secretary  of  the  Interior,  and  not  other- 
ise.  Any  agreement  or  lease  of  any  kind  or  character 
.dative  of  this  paragraph  shall  be  absolutely  void  and  not 
uceptible  of  ratification  in  any  manner,  and  no  rule  of 
rtoppel  shall  ever  prevent  the  assertion  of  its  invalidity.'* 

(Act  of  Congress  Approved  AprU  26,  1906.) 
(34  Stat.  L.  137.) 

§  984.  Legislation  Affecting  Full-Blood  Allottees. — (Sec. 
'•)  That  no  full-blood  Indian  of  the  Choctaw,  Chickasaw, 
^©rokee.  Creek  or  Seminole  Tribes  shall  have  power  to 
©iiate,  sell,  dispose  of,  or  encumber  in  any  manner  any 

the  lands  allotted  to  him  for  a  period  of  twenty-five 
^►nB  from  and  after  the  passage  and  approval  of  this  act, 
less  such  restriction  shall,  prior  to  the  expiration  of  said 
!^od,  be  removed  by  Act  of  Congress;  and  for  all  pur- 
ees the  quantum  of  Indian  blood  possessed  by  any  mem- 
*  of  said  tribes  shall  be  determined  by  the  rolls  of  citi 
Is  of  said  tribes  approved  by  the  Secretary  of  the  Inte- 
^ :  Provided,  however,  That  such  full-blood  Indians  of  any 

said  tribes  may  lease  any  lands  other  than  homesteads 
-  more  than  one  year  under  such  rules  and  regulations  as 
»^3^  be  prescribed  by  the  Secretary  of  the  Interior ;  and  in 
*«  of  the  inability  of  any  full-blood  owner  of  a  home- 
-^d,  on  account  of  infirmity  or  age,  to  work  or  farm  his 
^inestead,  the  Secretary  of  the  Interior,  upon  proof  of  such 


inability,  may  authorize  the  leasing  of  such  homestad  a 
der  such  rules  and  regulations :  Provided  farther,  Tint  Mi 
veyances  heretofore  made  by  members  of  any  of  the  Hit 
Civilized  Tribes  subsequent  to  the  selection  of  aUotmd 
and  subsequent  to  removal  of  restriction,  where  pataA 
thereafter  issue,  shall  not  be  deemed  or  held  invalid  sold) 
because  said  conveyances  were  made  prior  to  issnaon  ai 
recording  of  delivery  of  patent  or  deed ;  but  this  shall  M 
be  held  or  construed  as  affecting  the  validity  or  invalidit) 
of  any  such  conveyance,  except  as  hereinabove  pmidid 
and  every  deed  executed  before,  or  for  the  making  of  'wtii 
a  contract  or  agreement  was  entered  into  before  the  » 
moval  of  restrictions  be,  and  the  same  is  hereby,  deelin' 
void :  Prorided  further,  That  all  lands  upon  which  reitM- 
tions  are  removed  shall  be  subject  to  taxation,  and  the  otter 
lands  shall  be  exempt  from  taxation  as  long  as  the  title  R- 
mains  in  the  original  allottee. 

(See.  20.)  That  after  the  approval  of  this  act  alllei 
and  rental  contracts,  except  leases  and  rental  contract! 
not  exceeding  one  year  for  agricultural  purposes  for  In 
other  than  homesteads,  of  full-blood  allottees  of  the  CI* 
taw,  Chickasaw,  Cherokee,  Creek,  and  Seminole  Tribe) 
be  in  writing  and  subject  to  approval  by  the  Secretarj 
the  Interior,  and  shall  be  absolutely  void  and  of  no  el" 
without  such  approval :  Provided,  That  allotments  of 
and  incompetents  may  be  rented  or  leased  under  ordB 
the  proper  court :  Provided  further.  That  all  leases  entM 
into  for  a  period  of  more  than  one  year  shall  be  ntvil 
in  conformity  to  the  law  applicable  to  recording  in 
ments  now  in  force  in  said  Indian  Territory, 

(Sections  2,  3  and  11  of  the  Act  Approved  Hay  27,  t9M.) 
<3G  Stat.  L.  312.) 

(See.  2.)     That  all  lands  other  than  homesteads  alio 
to  members  of  the  Five  Civilized  Tribes  from  which  rM 
tiuns  have  not  been  removed  may  be  leased  by  the 
if  an  JiduU,  ov  \iy  gQaT4\Mv  or  curator  under  order  of 
640 
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•bate  court  if  a  minor  or  incompetent,  for  a  period 
eed  five  years,  without  the  privilege  of  renewal: 
That  leases  of  restricted  lands  for  oil,  gas  or  other 
rposes,  leases  of  restricted  homesteads  for  more 
'^ear,  and  leases  of  restricted  lands  for  periods  of 
five  years,  may  be  made,  with  the  approval  of 
ary  of  the  Interior,  under  rules  and  regulations 
jy  the  Secretary  of  the  Interior,  and  not  other- 
1  provided  further,  That  the  jurisdiction  of  the 
3urts  of  the  State  of  Oklahoma  over  lands  of 
i  incompetents  shall  be  subject  to  the  foregoing 
,  and  the  term  minor  or  minors,  as  used  in  this 
include  all  males  under  the  age  of  twenty-one 
all  females  under  the  age  of  eighteen  years. 

)  That  the  rolls  of  citizenship  and  of  freedmen 
e  Civilized  Tribes,  approved  by  the  Secretary  of 
)r  shall  be  conclusive  evidence  as  to  the  quantum 
blood  of  any  enrolled  citizen  or  freedmen  of  said 

of  no  other  persons  to  determine  questions  aris- 
this  Act  and  the  enrollment  records  of  the  Com- 
to  the  Five  Civilized  Tribes  shall  hereafter  be 

evidence  as  to  the  age  of  said  citizen  or  freed- 

oil,  gas,  or  other  mineral  lease  entered  into  by 
i  allottees  prior  to  the  removal  of  restrictions  re- 
e  approval  of  the  Secretary  of  the  Interior  shall 
jd  invalid  by  this  Act,  but  the  same  shall  be  sub- 
»  approval  of  the  Secretary  of  the  Interior  as  if 
lad  not  been  passed:   Provided,  That  the  owner 

of  any  allotted  land  from  which  restrictions  are 
y  this  act,  or  have  been  removed  by  previous  Acts 
ss,  or  by  the  Secretary  of  the  Interior,  or  may 
be  removed  under  and  by  authority  of  any  Act 
ss,  shall  have  the  power  to  cancel  and  annul  any 
r  mineral  lease  on  said  land  whenever  the  owner 
3    of   said    land    and    the    owner   or   ovmftT%   <^1 
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the  lease  thereon  agree  in  writing  to  tcrmiiute  aH 
lease  and  file  with  the  Secretary  of  the  Interior,  « 
his  designated  agent,  a  true  copy  of  the  agreement  in  writ- 
ing canceling  said  lease,  which  said  agreement  shall  be  tst 
cuted  and  acknowledged  by  the  parties  thereto  in  the  mu- 
ner  required  by  the  laws  of  Oklahoma  for  the  execution 
and  acknowledgment  of  deeds,  and  the  same  shall  be  re- 
corded in  the  county  where  the  land  is  situate. 

(Sec,  11.)  That  all  royalties  arising  on  and  after  Julj 
first,  nineteen  hundred  and  eight,  from  mineral  leases  of  it 
lotted  Seminole  lands  heretofore  or  hereafter  made,  vhirk 
are  subject  to  the  supervision  of  the  Secretary  of  the  In- 
terior, shall  be  paid  to  the  United  States  Indian  Agent, 
Union  Agency,  for  the  benefit  of  the  Indian  lessor  or  Wi 
proper  represonlative  to  whom  such  royalties  shall  thfff- 
after  belong;  and  no  such  lease  shall  be  made  after  uid 
date  except  with  the  allottee  or  owner  of  the  land:  Pr» 
Tided,  That  the  interest  of  the  Seminole  Nation  in  least*  or 
royalties  arising  thereunder  on  all  allotted  lands  shall  ceut 
on  June  thirtieth,  nineteen  hundred  and  eight. 

OIL  AND  GAS  AND  OTHER  MINERAL  LEASES. 

§  985.  How  to  Procure  Approval  of  Mineral  IMK" 
(1.)  Oil  and  iras  and  other  mineral  leases  requiring  the  if 
proval  of  the  Secretary  of  the  Interior  shall  be  made  fa 
period  of  five  <iio\v  ten)  years  from  the  date  of  the  appiw*  ' 
thereof  by  the  Secretary  of  the  Interior  and  as  much  lonj« 
thereafter  as  nil,  gn.s,  or  other  mineral  is  found  in  pafi(  ' 
qttantities;  all  leases  shall  be  executed  upon  forms  p* 
.scribed  herein  (procure  blanks  from  Superintendent  I'nii" 
Agency).  See  Sec.  1  of  amendments  of  Feb.  6,  1911, 
1074. 


§  986.    Leases  in  Qnadruplicate. — (2.)     All  leases 
be  in  quadruplicate,  anil,  with  the  papers  required,  shsUi 
filed  within  t\nity  dn\s  itcrav  a\^A  after  the  date  of 
642 
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y  the  lessor  with  the  United  States  Indian  agent  at 
Agency,  Muskogee,  Okla.     (See  Amend.,  Sec.  1068.) 

37.  FUing  Constractive  Notice.— (3.)  The  act  of 
ess  approved  March  1,  1907  (35  Stat.  L.  1015),  pro- 

le  filing  heretofore  or  hereafter  of  any  lease  in  the 
of  the  United  States  Indian  agent,  Union  Agency, 
)gee,  Indian  Territory,  shall  be  deemed  constructive 


tf 


^.  Lease  After  Selection  of  Allotment.— (4.)  AUot- 
re  permitted  to  execute  leases  after  formal  applica- 
JT  allotment  has  been  accepted. 


39.    Not  More  Than  4800  Acres  to  One  Person  or 

No  person,  firm,  or  corporation  will  be  allowed  to 
within  the  territory  occupied  by  the  Five  Civilized 
J,  for  the  purpose  of  producing  oil  or  gas,  more  than 
acres  of  land  in  the  aggregate. 

90.  Application   for  Approval. — (6.)     Oil   and   gas 
shall  be  accompanied,  when  filed,  with  application, 

under  oath,  on  blank  prescribed.  Form  B;  leases  for 
mineral  purposes  shall  be  accompanied  by  applica- 
►n  Form  L.  These  applications  shall  state  specifically 
what  other  persons,  firms,  or  corporations  the  lessee  is 
sted,  either  directly  or  indirectly,  in  oil  or*  gas  or 
mineral  leases  of  lands  in  the  Five  Civilized  Tribes, 
department  in  every  case  reserves  the  right  at  any  time 
ike  further  inquiry  as  to  the  standing  and  business 
f  of  any  prospective  lessee. 

91.  Application   of   Corporation. — (7.)      Where   the 
is  a  corporation,  its  first  application  miust  be  accom- 

i  by  a  sworn  statement  of  its  proper  officer,  showing : 
le  total  number  of  shares  of  the  capital  sXo^V  ^^VwsiX^^ 
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issued  and  specifically  the  amount  of  cash  paid  into  the 
treasury  on  eaerh  share  sold;  or,  if  paid  in  property,  sUU 
kind,  quantity,  and  value  of  the  same  paid  per  share. 

"Of  the  stock  sold  how  much  per  share  remains  nnpiid 
and  subject  to  assessment. 

"How  much  cash  the  company  has  in  its  treasury  and 
elsewhere,  and  from  what  sources  it  was  received. 

"What  property,  exclusive  of  cash,  is  owned  by  the  eon- 
pa  ny,  and  its  value. 

"What  the  total  indebtedness  of  the  company  is,  and  spt- 
cifically  the  nature  of  its  obligations." 

Subsequent  applications  of  corporations  should  sbov 
briefly  the  aggregate  amounts  of  assets  and  liabilities. 

§  992.  Application  of  Corporation,  B«qiiireiaenti.— (!i.) 
Corpora  tin  n.s,  with  their  first  application,  shall  file  one  tti- 
tified  copy  of  articles  of  incorporation,  and,  if  a  foreign 
corporation,  evidence  showing  compliance  with  local  cor- 
poration laws;  also  a  list  showing  officers  and  stockholden 
with  postotfice  addresses  and  number  of  shares  held  If 
each.  Statements  of  any  changes  of  officers  or  any  changs 
or  additions  of  stockholders  shall  be  furnished  to  the  In- 
dian agent  on  January  1  of  each  year,  and  at  any  other  tint 
when  requested;  affidavits  may  be  required  of  indiyi^td 
stoekhokiers  setting  forth  in  what  companies  or  with  wW 
persons  or  firms  thoy  are  interested  in  oil  or  gas  raidiif 
leases  or  lands  in  the  Five  Civilized  Tribes,  and  whelhtf 
they  hold  such  stock  for  themselves  or  in  trust.  Ei-ideW 
shall  also  he  given — in  a  single  affidavit  (see  Form  E)-4l 
the  Secretary  of  the  company,  or  by  the  president,  sho<iii( 
authority  of  officers  to  execute  lease,  bond,  and  other  pt 
pers. 


§  W.i.    Application,  Where  Lessor  a  Minor. — (9.)  Wheoi 
le.ssor  is  a  minor  (hero  must  be  filed — 
"Certified  copy  «i  \e\Vex*  ol  %%e.Tdian8hip. 
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Certified  copies  of  court  orders  'authorizing  and  con- 
ing lease. 

Proof  of  age  or  minor,  preferably  affidavit  of  parent  or 
mts.  (Note:  Sec.  3  of  Act  of  May  27,  1908),  now 
:e8  enrollment  records  conclusive  evidence  as  to  age  and 
ntum  of  Indian  blood,  therefore  affidavits  not  longer 
lired.)'' 

994.  Affidavit  of  Indian  Lessor. — (10.)  Lessee  must 
cure  and  file  with  each  lease  an  affidavit  of  the  Indian 
or,  made  before  a  United  States  commissioner,  Indian 
nt,  county  or  district  judge,  Federal  judge  or  clerk  of  a 
leral  court,  showing  that  lease  was  understood  by  the 
wr,  and  what,  if  any,  the  bonus  agreements  are,  etc. 
«  Form  D  prescribed,  which  also  covers  lessee 's  affidavit 
bonus  no  development,  amended  by  Sec.  14,  Regulations 
June  20,  1908,  Sec.  994.)  Note:  The  Superintendent  of 
on  Agency  by  Departmental  order  of  July  1,  1907,  is  re- 
^  to  investigate  and  report  upon  the  adequacy  of 
Qs  paid  for  each  lease. 

995.  Lease  of  Undivided  Inherited  Land. — (11.)  Ex- 
;  to  prevent  loss  or  waste,  leases  of  undivided  inherited 
la  will  be  approved,  only  in  cases  where  all  the  heirs 

in  the  lease,  and  must  be  accompanied  by  satisfactory 
)f  that  the  lessors  are  the  only  heirs  of  the  deceased  al- 
ee. Minor  heirs  can  lease  or  join  adult  heirs  in  leasing 
T  through  guardians  under  order  of  court.  Proof  of 
•ship  shall  be  given  upon  Form  F,  prescribed.  (See 
end.  June  18,  1915,  Sec.  1101.) 
I  probate  or  other  court  proceedings  have  established 

heirship  in  any  case,  or  the  land  has  been  partitioned, 
tilled  copy  of  final  order,  judgment,  or  decree  of  the 
.rt  will  be  accepted  in  lieu  of  Form  F,  mentioned  above. 

996.  Oil  and  Ghus  Lease,  Bond. — (12.)  Lessees  are  re- 
^d  to  furnish  with  each  oil  or  gas  lease,  to  W  fA^^  "^X. 
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the  time  the  lease  is  presented,  a  bond  upon  Form  C,  witk 
two  or  more  sureties,  or  with  a  surety  company  duly  au- 
thorized to  execute  bonds.  Such  bond  shall  be  in  amount 
as  follows :  For  leases  covering  40  acres  and  less  than  8^ 
$1,000;  for  those  covering  80  acres  and  less  than  120,  $1,- 
500;  for  those  covering  120  acres  and  not  more  than  160 
acres,  $2,000;  and  for  each  40-acre  tract  or  fractional  part 
thereof  above  160  acres  an  additional  amount  of  $500 :   Pro- 

• 

vided,  however,  That  a  lessee  shall  be  allowed  to  file  one 
bond,  Form  H — series  1908,  covering  all  leases  to  whick 
they  are  or  may  become  parties  instead  of  a  separate  bond 
in  each  case,  said  bond  to  be  in  the  penal  sum  of  $15,00^ 
covering  all  such  leases  to  which  they  now  are  or  may  here- 
after become  parties,  in  lieu  of  the  separate  bond  as  above 
prescribed. 

The  rij;:ht  is  specifically  reserved  to  increase  the  amount 
of  any  such  bond  above  the  sum  named  in  any  particular! 
case  where  the  Secretary  of  the  Interior  deems  it  proper  \o 
do  so.  Bonds  covering  other  mineral  leases  shall  be  in 
such  sum  as  may  be  fixed  by  the  Secretary  of  the  Interior. 
(See  Amend.  Nov.  20,  1915,  Sec.  996.) 

§  997.  Government  May  Require  Additional  InfonDi> 
tion. — (13.)  The  Indian  agent  at  Union  Agency,  or  other 
Oovernnioiit  officer  having  the  matter  in  charge  or  under 
investigation,  may,  at  any  time,  either  before  or  after  ap- 
l)r()val  of  a  lease,  call  for  and  secure  any  additional  infor- 
mation desired  to  carry  out  the  purpose  of  these  regula- 
tions, and  such  information  shall  be  furnished  within  the 
time  specified  in  the  request  therefor. 

§  !)98.    Failure  to   Comply  With  Requirements.^!  14.) 

When  a  lessee  fails  to  furnish,  within  the  time  specified 
pa])ers  nooossary  to  put  his  lease  and  bond  in  proper  fort 
for  consideration,  the  Indian  agent  at  Union  Agency  is  di*i 
reeled  to  forward  s\w\\  \<i^^?»e.  \v\vw\ediately  for  disapproval 
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999.  Royalties  on  Oil. — (15.)  a.  The  minimum  rate 
oyalty  on  oil  on  and  after  May  1,  1908,  shall  be  12V^ 
cent  of  the  gross  proceeds  of  the  oil  produced'  from 
;d  premises,  and  payment  shall  be  made  at  the  time  cff 
or  removal  of  oil. 

Any  lease  approved,  delivered,  or  assigned  since  Oc- 
r  14,  1907,  wherein  the  royalty  on  oil  is  less  than  12^^ 
?ent,  may,  with  the  approval  of  the  Secretary  of  the  In- 
T,  be  subject  to  all  rights,  privileges,  conditions,  and 
is  of  the  lease  form  approved  and  issued  by  the  Secre- 
of  the  Interior  April  20,  1908,  the  same  as  if  written 
?in  at  length,  and  any  of  the  terms  and  conditions  in 
executed  lease  in  conflict  with  the  terms  and  conditions 
lid  lease  form  of  April  20,  1908,  will  be  revoked  and 
eled,  on  and  in  consideration  that  owner  of  said  lease 
ilate  in  writing  to  increase  the  royalty  on  oil  therein 
2V^  per  cent  of  the  gross  proceeds.  (Procure  form  of 
ilation  from  Superintendent,  Union  Agency.) 

If  the  owner  of  any  lease  mentioned  above  in  b  shall 
to  stipulate  in  writing  for  the  increase  of  royalty  to 

per  cent,  the  rate  of  royalty  for  said  lease  shall,  on 
after  May  1,  1908,  be  121/2  per  cent,  and  said  lease  shall 
•ee  from  any  further  increase  in  the  tate  of  royalty  on 
)ut  shall  not  have  the  rights,  privileges,  conditions,  and 
s  of  the  lease  form  approved  and  issued  by  the  Secre- 
of  the  Interior  April  20,  1908,  until  said  stipulation  is 

If  the  owner  of  a  lease  delivered  prior  to  October  14, 
,  wherein  the  royalty  on  oil  is  less  than  12V^  per  cent, 
ilates  in  writing  within  eight  years  from  the  date  of 
lease  to  increase  the  royalty  on  oil  for  said  lease  to 
per  cent,  and  shall  show  that  he  has  notified  the  lessor 
riting,  said  lease  shall  thereafter  have  all  the  rights, 
leges,  conditions,  and  terms  of  the  lease  form  approved 
issued  April  20,  1908,  the  same  as  if  writUw  1Vv^t^\w  ^V 

^1 
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length,  and  any  of  the  terms  and  conditions  of  said  lesM  u 
originally  executed  in  conflict  with  the  terms  and  condi- 
tions of  said  ]ease  form  of  April  20,  1908,  will  thereby  be 
revoked  and  canceled. 

e.  In  all  cases  notice  in  writing  must  be  given  by  owner 
of  lease  to  owner  of  leased  land  of  intention  to  increyi 
royalty  on  oil  and,  in  consideration  thereof,  ohtvn  the 
benefits  of  the  lease  form  approved  by  the  Secretary  of  tke 
Interior  April  20,  1908,  and  stipulation  of  owner  of  leut 
agreeing  to  increase  of  royalty  on  oil  must  be  filed  witk 
the  Secretary  of  the  Interior  on  or  before  eight  years  fron 
date  of  execution  of  lease. 

f.  Any  lease  heretofore  approved,  wherein  the  royalty 
on  oil  is  12J,4  per  pent  or  more,  may,  on  terms  and  condi- 
tions to  be  approved  by  the  Secretary  of  the  Interior,  it 
any  time  within  eight  years  from  date  of  the  lease,  and  be- 
fore removal  of  restrictions,  be  made  subject  to  the  tenm, 
conditions,  rights,  'and  privileges  of  the  lease  form  ap- 
proved by  the  Secretary  of  the  Interior  April  20,  1908,  u 
though  the  terms  of  said  lease  form  were  written  in  and 
made  part  of  such  lease. 

§  1000.  Royalties  on  Oaa.— (16.)  From  and  after  M 
1,  1907,  the  royalty  on  gas-producing  wells,  irrespective  irf 
whether  the  leases  were  heretofore  or  shall  hereafter  h 
approved,  shall  be  as  follows : 

Where  the  capacity  of  a  well  is  tested  at  3,000,000  cofe 
feet  or  less  per  day  of  twenty-four  hours,  $150  per  anniui 
in  advance,  and  where  the  capacity  is  more  than  3,000,OW 
cubic  feet  per  day,  $50  for  each  additional  1,000,000  ciil« 
feet  or  major  fraction  thereof.  (Changed  to  flat  rate.  S« 
amended  regulations  of  Feb.  6,  1911,  Sec.  1070.) 

The  capacity  of  wells  shall  be  determined,  under  th 
supervision  of  the  .Secretary  of  the  Interior,  before  utiliw'l 
and  annually  Iherealtftx  Io^qni  wva.\-&nnuaUy  under  lei*| 
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providing  graduated  scale  gas  royalty  as  per 
order  of  Sept.  2, 1909),  the  amount  of  royalty 
1  such  determination. 

essee  desires  to  retain  the  gas-producing  priv- 
ell,  but  not  to  .utilize  the  gas  for  commercial 
lall  pay  an  annual  rental  of  $50  (now  $100.00. 
regulations  of  Feb.  6,  1911,  Sec.  1070)  in  ad- 
ng  from  the  date  of  discovery  of  gas,  and  to 
thirty  days  therefrom. 

ises  of  emergency,  which  shall  not  exceed  ten 
3  than  75  per  cent  of  the  capacity  of  any  gas 
utilized. 

date  of  discovery  of  gas  wells  and  the  begin- 
tion  must  be  properly  furnished  in  the  form 
itement. 

3  produce  both  oil  and  gas,  or  gas  alone  in 
ties,  or  gas  in  any  quantity  from  a  stratum 
►duces  oil  or  salt  water  to  such  an  extent  that 
t  for  domestic  purposes,  lessee  may  dispose  of 
e  following  minimum  rates : 

ig,  5  cents  per  foot  of  drilling  done,  or  a 
per  day. 

ng,  $1  per  month  for  each  well  pumped. 

purposes,  1  cent  per  thousand  cubic  feet, 
ugh  standard  meter. 

us  disposed  of  lessee  will  pay  monthly,  in  the 

as  other  royalties  are   paid,  supported  by 

nts,  such  percentage  of  the  gross  proceeds  re- 

le  sale  of  gas  as  is  paid  under  the  same  lease 

oil.'' 

yalty  on  Coal. — (17.)     The  royalty  on  coal 
«  than  8  cents  per  ton  of  2,000  pounds  on  mine 
it  is  taken  from  the  mines,  including  what  is 
ed  ''slack." 


§  1005  liANDS  OP 

§  1002.  Royalty  on  Asphalt.— (18.)  The  royalty  od  vl 
phaltum  shall  not  be  less  than  10  cents  per  ton  of  2,0IM 
pounds  on  crude  asphalt,  or  60  cents  per  ton  on  refiwd 
asphalt. 

§  1003.  Royalty  on  Minerals  Not  Mentioned.— (19.) 
Application  fnr  leasing  of  gold,  silver,  iron,  shale, 
stone,  or  otht-r  niinernl  not  Hpecitied  in  these  re^olatioBi 
may  be  submitted,  and  the  royalty  thereon  shall  be  fizet 
after  a  special  investigation  in  each  particular  case  by  tk 
Secretary  of  the  Interior. 

§  1004.  Royalties— to  Whom  Paid.— (20.)  All  royil- 
ties,  rents,  or  pnyments  due  under  leases  which  have  bffn 
or  may  be  approved  tiy  the  Seeretary  of  the  Interior  shil! 
be  paid  to  the  United  States  Indian  Agent  at  Union  Agenfj. 
Sluskogee,  Okla.,  or  tu  such  other  person  as  may  be  deag- 
nated  by  the  fiecretnry  of  the  Interior,  for  the  benefit  of  tbt 
various  les-sors,  or,  in  cases  of  minors  and  ineompetentt 
shall  be  deposited  as  hereinafter  specified.  (Sec  amerf 
nient  of  July  2^,  1!)10,  as  to  minors  and  incompetenis,  p.311 
No  royalties  on  sueh  leases  shall  he  paid  by  the  lessee  dind 
to  the  lessors  or  their  representatives. 

All   remittances   to   the   United   States    Indian   agent 
Union  Agency  shall  be  made  in  New  York,  Chicago,  or* 
Louis  exehangp,  exeept  that  where  the  same  cannot  t*  ps 
cured,  postoffice  or  express  money  order  will  be  acefp 
(Note:     Jlake   nil    remittances  payable   to   Cashier  Ut 
Agency.) 

Royalty  on  oil,  coal,  or  other  minerals  produced  in  eJ 
month  (excepf  yearly  payments  on  gas  wells  as  herein  n 
tioned)    shall   be   paid   on  or  before   the  25th  day  of 
month  next  succeeding. 

§  1005.    Purchaser  May  Pay  Royalty. — (21.)     With  t 
consent    of   the  \!m\«4  ft\a\.fts  \vi.A\B.n  agent,   lessees  n 
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lake  arrangements  with  the  purchasers  of  oil  for  the  pay- 
lent  of  the  royalty  to  the  United  States  Indian  agent  by 
xeh  purchasers,  but  such  arrangement,  if  made,  shall  not 
perate  to  relieve  lessees  from  the  responsibility  for  the 
ayment  of  the  royalty,  should  such  purchaser  fail,  neg- 
tct,  or  refuse  to  pay  the  royalty  when  it  becomes  due. 

Where  lessees  avail  themselves  of  this  privilege,  division 
rders,  permitting  the  pipe-line  companies  or  other  pur- 
hasers  of  the  oil  to  withhold  the  royalty  interest,  shall  be 
xeeuted  and  forwarded  to  the  Indian  agent  for  approval 
efore  wells  are  brought  in,  as  pipe-line  companies  are  not 
^rmitted  to  accept  or  run  oil  from  Indian  leases  until  after 
be  approval  of  division  orders  showing  that  the  lessee  has 

lease  regularly  approved  and  in  effect. 

§  1006.  Soyalties  Where  No  Production.— (22.)  In  oil 
■id  gas  leases  until  a  producing  well  is  completed  on  leased 
■seises  and  in  all  other  mineral  leases  advance  royalty 
fctll  be  paid  annually  in  advance  from  the  date  of  the 
•Mc  (now  date  of  approval  of  lease  applies  to  leases  drawn 
■*  forms  adopted  by  regulationfi  of  April  20,  1908,  also  sub- 
^Uent  amendments  to  said  regulations),  as  follows:  15 
^Jits  per  acre  per  annum  for  the  first  and  second  years ;  30 
•*Xts  per  acre  per  annum  for  the  third  and  fourth  years ;  75 
^ts  per  acre  for  the  fifth  year  (now  $1  per  acre  per  annum 
t«r  the  fifth  year) ;  and  in  the  case  of  mineral  leases  other 
^Ji  for  oil  and  gas,  75  cents  per  acre  annually  thereafter ; 
^  sums  thus  paid  to  be  credited  on  the  stipulated  royalties. 
'^jc  amended  regulations  of  Feb.  6,  1911,  Sec.  1073,  and 
t^ie  29, 1911,  Sec.  1076.) 
^he  advance  royalty  for  the  first  year  shall  be  tendered 

the  time  of  the  filing  of  the  lease  in  the  office  of  the 
Xited  States  Indian  agent  at  Union  agency. 
^)n  all  mineral  leases  other  than  for  oil  and  gas,  when  the 
k^oal  advance  royalty  becomes  due  on  a  leased  tract  from 
K^eh  minerals  are  being  produced,  the  lessee  will  not  be 
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required  to  pay  the  advance  royalty  untU  the  royalty  i 
production  during  the  month  within  which  the  advan 
royalty  falls  due  is  accounted  for ;  and  if  royalty  on  pi 
duction  equals  or  exceeds  the  advance  royalty,  it  will  be  i 
cepted  as  covering  both  items,  but  if  it  does  not  equal  t 
advance  royalty  due,  the  lessee  shall  include  the  diflferen 
with  his  payment  on  production. 

§  1007.  Eental  for  PaUure  to  DriU  Within  Year.-(2i 
An  oil  or  gas  lessee  shall  drill  at  least  one  well  on  leasehoi 
within  twelve  months  from  the  date  of  the  approval  of  th 
lease  by  the  Secretary  of  the  Interior,  or  may  delay  driUini 
said  well  for  not  exceeding  five  years  (now  ten  years)  bm 
the  date  of  such  approval  by  paying  to  the  United  Ststei 
Indian  agent,  Union  Agency,  Muskogee,  Okla.,  for  the  u* 
and  benefit  of  lessor  (subject  to  the  limitations  and  cowfr 
tions  in  said  lease  contained),  in  addition  to  said  advaM* 
royalty  the  sum  of  $1  per  acre,  per  annum,  for  each  yetfj 
the  completion  of  such  well  is  delayed,  payable  on  or  1*^ 
fore  the  end  of  each  year.  The  lessee  may  be  required  ti 
drill  and  operate  wells  to  offset  paying  wells  on  adjoiniBj 
tracts  and  within  300  feet  of  the  dividing  line.  (See  amcnt 
nients  to  regulations  of  Feb.  6,  1911,  Sec.  1074)  and  Jul* 
29,  1911  (Sec.  1078). 

§  1008.  Royalty  Reports.— (24.)  Sworn  reports  aceo* 
pany  each  royalty  remittance  shall  be  made  by  each  les8B< 
within  twenty-five  days  from  the  close  of  each  month  tt 
the  month  preceding,  covering  all  operations,  whether  th^ 
has  been  production  or  not,  except  that  where  divisifll 
orders  have  been  approved  and  the  royalty  paid  by  tk 
pipe-line  company  or  other  purchaser  Of  oil,  lessees  nee 
not  make  monthly  reports  direct. 

A  lessee  may  include  within  one  sworn  statement  i 
leases  upon  which  there  is  no  production  or  upon  wlul 
dry  holes  have  been  drilled. 
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Quarterly  reports,  whether  or  not  oU  royalty  is  paid  by 
ppe-Une  company  or  other  purchaser,  shall  be  made  by  each 
Itnee  within  twenty-five  days  after  December  31,  March 
II,  June  30,  and  September  30  of  each  year,  upon  forms 
,  provided,  showing  manner  of  operations  and  total  produc- 
^tiou  during  such  quarter. 

Sworn  reports  of  gas  wells  shall  be  made  both  when  dis- 
covered and  when  utilized. 


f  HC 


i  1009.  Boyalties,  Bents,  Etc.,  Doe  Minors.— (25.)  All 
pn^tlties,  rents,  or  payments  accruing  under  any  lease  made 
pw  or  in  behalf  of  any  minor  or  incompetent  shall  be  de- 
FfPwted  by  the  Indian  agent  or  other  Government  officer  to 
fiwluau  paid,  to  the  credit  of  the  guardian  or  curator  of  such 
^ninor  or  incompetent,  in  some  national  bank  or  banks  desig- 
F>tted  by  the  Commissioner  of  Indian  Affairs,  and  may  be 
**ithdrawn  therefrom  by  such  guardian  or  curator,  with  the 
**oii«nt  of  the  United  States  Indian  agent,  in  sums  not  ex- 
**«ediiig  $50  per  month  unless  otherwise  ordered  by  the 
■•'Hirt.  Sums  in  excess  of  $50  per  month  may  be  withdrawn 
*■»  order  of  the  proper  court  and  not  otherwise.  Such  desig- 
"^ted  banks  shall  furnish  satisfactory  surety  bonds,  to  be 
■Sproved  by  the  Secretary  of  the  Interior,  guaranteeing  the 
■*fe  care  and  custody  of  the  funds  so  deposited.  (Amended 
'ttly23,  1910.  Sec.  1067.)  (Amended  Nov.  29,  1912.  Sec. 
1081) 


(Superseded  by  Regulations  Approved  Oct.  20,  1916, 
Sees.  11071139.) 

S  1010.  Ho  Operation  Before  Approval.— (26.)  Oper- 
tionfl  upon  land  covered  by  any  lease  requiring  the  ap- 
tvval  of  the  Secretary  of  the  Interior  are  not  permitted 
Util  after  such  lease  is  regularly  approved,  delivered  and 
tteial  notice  thereof  given.  (See  Amend.  May  12,  Sec. 
1189.) 
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(27.)  Lesaees  shall  not  be  allowed  to  drill  within  i 
feet  of  the  division  lines  between  lands  covered  hy  thf 
leases  and  adjoining  lands,  except  in  cases  where  welli  i 
adjoining  tracts  are  drilled  at  a  less  distance,  in  whieh  e* 
lessees  may  offset  such  wells  by  drilling  at  an  equal  di 
tanee  from  the  line;  and  provided  further,  that  in  eu 
where  the  dimensions  of  leased  tracts  do  not  permit  dri 
ing  200  feet  from  the  lines,  wells  may  be  drilled  at  poin 
halfway  between  lines  which  are  400  feet  or  less  apart. 


§  1011.    Lessor  or  Agent  to  Have  Accen  to  J 

(28.)  Lessees  shall  agree  to  allow  the  lessors  and  the 
agents,  or  any  authorized  representative  of  the  Interior  D 
partment,  to  enter,  from  time  to  time,  upon  and  inbi 
parts  of  the  leased  premises  for  the  purposes  of  inspectio 
and  shall  further  agree  to  keep  a  full  and  correct  awoo 
of  all  uperiitioiis  nnd  make  reports  thereof,  as  herein  « 
quired,  and  tlieif  books  and  records  showing  manner  ( 
operations  and  persons  interested  shall  be  open  at  sU  tiiiK 
for  the  examination  of  such  oflicers  of  the  Department  i 
shall  be  lustnicted  in  writing  by  the  Secretary  of  the  b 
terior  to  make  such  examination. 

§  1012.  Use  of  Natural  C^  for  Outside  lUmniiiittof 
Regnlations. — (29.)  Lessees  or  operators  using  natnTslg^ 
for  outside  iUnmiiiatiun,  or  in  connection  with  operati* 
earried  on  under  approved  oil  and  gas  leases  covering  lui 
within  the  territory  of  the  Five  Civilized  Tribes,  areie 
([uired  to  use  the  device  known  as  a  "Storm  burner,"* 
other  huiner  consuming  not  more  than  15  cubic  feet  of  (( 
per  htiur.  Such  lamps  shall  not  be  lighted  earlier  thtt' 
uVIook  ill  the  uftornoon  and  shall  be  extinguished  not  liM 
Ihiiii  «  o'clock  each  morning,  and  not  more  than  fourn^ 
lights  shall  be  used  in  drilling  one  well.  Stopcocks  slulU 
placed  oil  all  pipes  used  for  conveying  gas  to  buniingl 
vices  of  any  chavai^lcv,  and  the  gas  shall  be  shut  irfti 
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when  not  in  use.    Boilers  using  gas  for  fuel  shall 
okestaeks  or  chimneys  not  less  than  12  feet  in 


.  Waste,  Penalty. — (30.)  Operators  upon  ap- 
eases  within  the  territory  of  the  Five  Civilized 
re  required  to  use  all  possible  diligence  to  prevent 
ecessary  waste  of  natural  gas.  Operators  in  pos- 
if  any  gas  well  shall,  within  five  days  after  gas- 
sand  or  rock  is  penetrated,  shut  in  and  confine 
in  the  well  except  so  much  of  the  product  as  can 
jd.  Lessees  or  operators  shall  pay  to  the  United 
idian  agent  at  Union  agency,  Muskogee,  Okla.,  the 

10  per  day  for  each  well  during  the  time  such  well 
are  allowed  to  go  uncontrolled  or  uneared  for,  un- 
»  accidents  excepted,  and  a  failure  on  the  part  of 
?s  or  operators  to  prevent  a  waste  of  gas  will  fur- 
ect  the  lease  to  cancellation  by  the  Secretary  of  the 
after  due  notice.  (See  Amendment  May  12,  1913. 
-1093.) 

5S  where  oil-bearing  strata  are  found  at  a  greater 
an  gas-bearing  sand,  packers  and  two  strings  of 
all  be  used,  so  that  waste  of  the  gas  from  the  first 

11  be  prevented,  thereby  securely  shutting  in  and 
g  the  gas. 

Abandoning  Well — ^Regulations. — (31.)  A  lessee 
?  crude  oil  or  natural  gas  within  the  territory  of 
Civilized  Tribes  shall  at  time  of  abandoning  a 
rely  plug  the  same  so  as  to  effectually  shut  off  all 
)m  the  oil-bearing  stratum,  or  in  the  manner  re- 
r  the  laws  of  the  State  of  Oklahoma.  Upon  the 
lent  of  a  well  in  which  no  oil  or  gas  bearing 
s  encountered,  lessee  shall  fill  the  bottom  of  the 
ly  for  at  least  25  feet  with  sand  pumpings,  gravel, 
Tized  rock ;  immediately  on  top  of  such  filling  shall 


i  1015  IaANDS  or  THE  FITS  CIYIUEED  TRIBES. 

be  seated  a  dried  pine  plug  of  not  leas  than  2  U 
length  and  of  a  diameter  of  not  lees  than  one-fourtb 
leas  than  the  inside  diameter  oi  the  casing;  upon  this 
another  filling  of  at  least  25  feet  of  sand  pumpiims  or 
mineral  aubstance  shall  be  made,  upon  which  there  tbi 
seated  a  dried  pine  plug,  and  the  well  again  filled  1 
least  25  feet  with  similar  filling  material ;  after  the  e 
has  been  dra\vn  from  aueh  well  there  shall  be  immedi 
seated  at  the  point  where  such  casing  was  seated  a  w 
ball,  or  tapered  wooden  plug  at  least  2  feet  in  lengtl 
diameter  of  which  ball  or  the  top  of  which  plug  slu 
greater  than  that  of  the  hole  below  the  point  where 
casing  was  seated,  and  above  such  ball  or  plug  sntli 
shall  be  solidly  filled  with  the  aforesaid  filling  materii 
a  distance  of  at  least  50  feet ;  and  the  hole  shall  th< 
closed  or  marked.  Or  such  abandoned  well  may  be  pl< 
in  the  manner  required  by  the  laws  of  the  State  of 
homa.  Every  lessee  or  operator  shall  pay  to  the  I 
States  Indian  agent.  Union  Agency,  Muskogee,  Okli 
the  use  and  benefit  of  le.saor,  the  sum  of  $10  per  do 
each  well  drilled  during  the  time  such  well  remain 
cupped  or  unplugged  as  herein  provided. 


§  1015.  Tankage.— (33.)  Lessees  shall  provide  j 
tankage,  or  snitnble  shape  for  accurate  measurement 
which  all  production  of  crude  oil  shall  be  conducted 
from  Avells  through  pipes  or  other  closed  connections. ' 
n  Iciise  covers  a  honicttead  and  surplus  lands  and  su( 
plus  lands  are  sold,  .separate  tankage  must  be  suppli 
the  homestead  tracts  and  oil  extracted  therefrom  re 
separately.  If  the  contents  of  such  tanks  are  dispose 
any  iniinner  other  than  to  a  purchaser  to  whom  a  d 
order  has  been  approved,  or  removed  from  the  leased 
isps,  accurate  measurement  shall  first  be  made  and  tl 
ductiiui  reported  and  royalty  thereon  paid  to  the  ' 
Stales  Indian  ft^oft^  u\  H\e  usual  manner. 
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In  cases  of  emergency,  where  the  capacity  of  new  wells 
s  such  that  lessees  are  unable  immediately  to  provide 
iroper  tankage,  production  may  be  conducted  to  open  ponds 
>r  earthen  tanks,  but  in  no  case  shall  any  embankment  ex- 
teed  15  feet  in  height.  Such  ponds  or  tanks  shall  be  so 
constructed  as  to  minimize  the  danger  of  overflow  or  col- 
apse,  or  damage  to  crojw  or  adjacent  property. 

Crude  oil  run  into  earthen  tanks  in  cases  of  emergency, 

« 

•s  indicated  above,  shall  not  be  allowed  to  remain  in  such 
arthen  tankage  for  a  longer  period  than  fifteen  days,  ex- 
Gpt  that  where  lessees  desire  to  so  store  their  oil,  and  after 

has  been  properly  gauged  and  royalty  paid  thereon,  such 
^nkage  may  be  used  when  so  constructed  as  to  remove  all 
^asonable  danger  of  fire,  overflow,  and  damage  to  other 
^perty.  The  right  is  reserved  to  supervise  the  construc- 
Dn  of  earthen  tanks  where  deemed  necessary. 

Oil  to  he  temporarily  held  or  stored  in  earthen  tankage 
Ust  be  run  from  the  wells  into  receiving  tanks  capable  of 
^curate  measurement,  and  then  gauged  before  being  turned 
to  earthen  tankage. 

§  1016.  Sale  or  Removal  of  Oil.— (33.)  Oil  shall  not  be 
^Id  to  a  pipe-line  company  until  a  division  order  is  filed  as 
areinbefore  provided.  Should  the  lessee  desire  to  sell  oil 
*■  remove  it  from  the  leased  premises  in  any  other  manner, 
teh  sale  or  removal  shall  not  be  made  until  authorized  by 
le  Indian  agent.  Lessee  or  his  representative  shall  actually 
5  present  when  oil  taken  under  division  orders  is  run  by 
ipe-line  companies,  and  lessee  shall  be  responsible  for  the 
Drrect  measurement  and  report  of  oil  so  run;  otherwise, 
le  approval  of  division  order  may  be  revoked. 

§  1017.  Material  for  Rigs,  Etc.,  From  Allotted  Land.— 
81)  Whenever  operators  desire  to  secure  from  allotted 
tods  timber  for  rigs,  transmission  of  power,  foundations, 
>  for  any  other  purpose,  they  must  ftrv^l  o\i\.^\w  \\\^  ^ivycv- 

• 
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sent  of  the  allottee  and  properly  compensate  the  own< 
the  timber  therefor. 

§  1018.  Log  of  Well  to  Be  Kept.— (35.)  Lessees  : 
keep  a  true  and  correct  record  of  each  well  drilled,  ini 
ing  a  complete  log  made  at  the  time  of  drilling,  and,  v 
ever  requested  hy  properly  authorized  officers  of  the 
terior  Department,  shall  furnish  a  copy  of  such  record 
log,  duly  certified. 

§  1019.  Lessees  to  File  Plat  of  Leases  When  Beqnei 
— (36.)  Lessees  are  required,  when  so  requested,  to  fi 
plat  of  their  leases  showing  exact  locations  of  all  produ 
oil  or  gas  wells,  dry  wells,  proposed  locations,  tanks,  pt 
houses,  pumping  stations,  etc.  Such  plats,  when  desi 
should  also  show  locations  of  dry  or  producing  wells  u 
adjoining  tracts,  so  far  as  known  to  lessee. 

§  1020.  No  Tank  or  WeU  Within  200  Feet  of  Buildi 
Etc. —  (37.)  Lessees  are  not  permitted  to  locate  eit 
tnnks  or  wells  within  200  feet  of  any  building  used  a 
dwelling,  granary,  or  shelter  for  stock,  except  where  : 
ually  necessary  to  offset  wells  upon  adjoining  tracts. 

5  Disposal  of  Refuse.— (38.)  All  "B.  S."  or  refi 
from  tanks  or  wells  shall  be  drained  off  into  proper  no 
tacloH,  at  a  safe  distance  from  the  tanks,  wells,  or  buildin 
to  the  end  that  it  may  be  disposed  of  by  being  bunied 
transported  from  the  premises;  but  in  no  case  shall  it 
permitted  to  flow  over  the  surface  of  the  land  to  the  injn 
of  any  surrounding  property  or  to  the  pollution  of  n 
stream.  Salt  water  or  any  other  product  from  any  oil' 
giis  welt,  not  marketable,  shall  not  be  permitted  to  ruDio' 
any  tanks  or  pools  used  for  watering  stock. 

5  1021.  Asaignmenta  of  Leases.— (39a.)  No  lease  orui 
interest  therein,  W  wovVm?,  ot  i.V'C&ws,  ^^utract  or  oli*^ 
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»,  or  the  use  of  such  lease,  shall  be  sublet,  assigned,  or 
Qsferred,  directly  or  indirectly,  without  the  consent  of 
Secretary  of  the  Interior ;  and  if  at  any  time  the  Secre- 
y  of  the  Interior  is  satisfied  that  the  provisions  of  any 
Be,  or  that  any  of  the  regulations  heretofore  or  that  may 
hereafter  prescribed  have  been  violated,  he  jeserves  au- 
►rity  to  terminate  the  lease  in  the  manner  therein  pro- 
led,  and  the  lessor  shall  then  be  entitled  to  take  imme- 
te  possession  of  the  land. 

>.  All  leases  hereafter  approved,  or  any  interest  therein, 
y  be  assigned  or  transferred  with  the  approval  of  the 
jretary  of  the  Interior,  it  being  understood  that  to  se- 
•e  such  approval  the  proposed  assignee  need  only  be  quali- 
i  to  hold  such  a  lease  under  the  existing  rules  and  regu- 
ions,  and  furnish  a  bond  with  responsible  surety  to  the 
isfaetion  of  the  Secretary  of  the  Interior,  conditioned 
the  faithful  performance  of  the  covenants  and  condi- 
Qs  of  said  lease.  (Modified  by  Departmental  orders  of 
J  14,  1909,  and  July  2,  1910,  which  provide  for  the  ap- 
>val  of  assignments,  subject  to  the  specific  condition  that 
:  price  basis  for  the  computation  of  oil  royalties  must  be 
«rmined  by  the  Secretary  of  the  Interior.) 

I.  In  all  leases  heretofore  approved  where  the  royalty 
oil  is  now  less  than  12y2  per  cent,  if  the  lessee  at  any 
le  within  eight  years  from  the  date  of  the  lease  shall 
isent  to  increase  said  royalty  on  oil  to  121^  per  cent  of 
5  gross  proceeds,  said  lease  shall  thereafter  be  subject  to 
i  have  all  the  rights,  privileges,  and  terms  in  the  lease 
•m  approved  by  the  Secretary  of  the  Interior  April  20, 
)8,  and  be  assignable  as  provided  in  b  hereof. 

1.  If  the  present  owner  of  a  lease  heretofore  approved, 
which  the  royalty  on  oil  is  less  than  12^^  per  cent,  will 
t  stipulate  to  increase  such  royalty  to  12^4  per  cent  of  the 
>8s  proceeds  produced,  and  the  OAATier  of  said  lease  should 
Peafter  desire  to  transfer  or  assign  the  same,  then  said 
Her  shall  make  application  to  the  Indian  agent,  stating 
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the  reasons  for  the  proposed  assignment,  and  when  sach 
application  is  approved  by  said  agent,  formal  assignment 
papers  in  quadruplicate  may  be  entered  into  and  filed  vith 
the  Indian  agent  for  transmission  to  the  Secretary  of  the 
Interior.  The  acceptance  by  the  proposed  assignee  and 
consent  of  the  surety  company  shall  be  filed  on  the  form 
prescribed  herein,  "G,"  P^nancial  showing  and  other  pa- 
pers as  required  from  an  original  lessee  must  be  furnished 
by  the  assignee,  and  the  parts  of  the  lease  distributed  to 
the  lessee  and  lessor  shall  be  returned  for  endorsement.  No 
assignment  under  this  regulation  (3dd)  shall  be  allowed 
without  notice  first  having  been  given  to  the  lessor  of  the  : 
application  to  assign. 

5  1022.  Cancellation. — (40)  Where  a  lessee  makes  an 
application  for  the  cancellation  of  an  approved  lease,  »!i 
royalties  or  rentals  due  up  to  the  date  of  the  application  (or 
cancellation  must  be  paid  before  such  application  will  be 
considered,  and  the  parts  of  the  lease  delivered  to  the 
lessor  and  the  leasee  should  be  surrendered.  (Amended  hy 
Departmental  order  of  January  11,  1909,  which  provides 
thnt  the  lessee  and  .surety  shall  be  held  for  payment  of  all 
royalties  and  rentals  due  to  the  date  of  completion  of  appli- 
cation for  cancellation,  which,  if  the  lease  has  been  re- 
corded, also  includes  filing  of  a  properly  executed  and  re- 
corded release  of  record,  and  payment  to  Superintendent 
I'nion  Agency  $1.00  cancellation  fee  if  lease  so  stipulates.) 

.Vote:— For  proper  method  of  terminating  Departmental 
leases  coveritic  lands  now  unrestricted,  see  also  See.  3,  Act 
of  Congress  of  Jlay  27,  l!)08  (35  Stat.  L.  312). 

§  1023.  Forms. — (41.)  Applications,  teases,  and  other 
papers  must  lip  upon  forms  prepared  by  the  Department, 
and  upon  npi)licati(iii  the  Indian  agent  at  Muskogee,  Okla., 
Mill  furiii-sli  prospective  lessees  with  such  forms  at  a  cost  of 
$1.00  per  set. 
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Form  A. 
Form  B. 

Form  C. 
Form  D. 
Form  E. 
Form  F. 
Form  G. 
Form  H. 
Form   I. 

Form   J. 


Form  K. 


Form  L. 

Form  M. 
Form  N. 

Form  O. 
F6rm  P. 
Form  Q. 


SET  1. 

Oil  and  gas  lease 

Application  for  oil  and  gas  lease,  Including 
financial  showing. 

Bond. 

Affidavit  of  Indian  lessor,  proof  of  bonus,  etc. 

Authority  of  officers  to  execute  papers. 

Proof  of  heirship. 

Assignment 

$16,000  bond. 

Stipulation  Increasing  oil  royalty  and  extend- 
ing term  of  leaae. 

Stipulation  Increasing  oil  royalty,  extending 
term  of  lease,  and  rescinding  regulations  of 
October  14,  1907. 

Lessor's  consent  to  extension  of  term  of 
lease. 

SBT  2. 

Application  for  mineral  lease,  other  than  oil 

and  gas. 
Coal  and  asphalt  lease. 
Lease  for  minerals,  other  than  oil  and  gas  or 

coal  and  asphalt. 
Agriculture  lease. 
Grazing  lease. 
Affidavit  of  personal  surety  to  accompany 

bond. 


024.  Leases  Upon  Land  From  Which  Restrictions 
Been  Removed  At  Time  of  Application. — (42a.)  On 
after  January  1,  1908,  all  leases  of  any  description 
ever  executed  by  an  allottee  of  the  Five  Civilized 
js  on  land  from  all  of  which  the  restrictions  against 
ation  had  been  removed  before  such  execution,  may  be 
ited  without  any  provision  for  reference  to  or  super- 
n  by  the  Secretary  of  the  Interior  or  any  official  of  the 
rtment  of  the  Interior;  and  the  Indian  agent  shall  rc- 
to  accept  for  consideration  any  lease  executed  after 
ary  1,  1908,  covering  land  from  all  of  which  restric- 
had  been  removed  before  such  execMWoiv. 
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§  1025.  Leases  Upon  Land  From  Which 
Hav4  Been  Removed  Since  Execution. — b,  All  leases 
cuted  before  the  removal  of  restrictions  against  ftlienati^ 
on  land  from  all  of  which  reBtrictions  against  alienttia 
.shall  be  removed  after  such  execution,  if  such  leases) 
tain  specific  provision  for  approval  by  the  Seerelarj-  of 
Interior,  whether  now  filed  with  the  Department  or  j 
sented  for  eoiisideration  hereafter,  will  be  considered  i 
acted  upon  by  tliis  Department  as  heretofore. 

^  1026.    Leases  on  Land  From  Which  Bestrictioiu  i 
Bemoved  After  Approval.— c.    All  leases  executed  and  if 
proved  heretnfore  or  hereafter  on  land  from  all  of  wl 
restrictions   against   alienation   have   been   or  shall  bt 
Dioved,  even  if  such  Iea.ses  contain  provisions  authoriaof 
supervision  by  this  Department,  shall,  after  such  nm^ 
of  restrictions  jiKniiist  alienation,  be  operated  entirely  frw 
from  such  supervision,  and  the  authority  and  power  dflf 
^ated  to  the  Secretary  of  the  Interior  in  said  leases  siiH 
cease,  and  all  payments  required  to  be  made  to  the  TniuJ 
States  Indian  agent  shall  thereafter  be  made  to  lessor  orth 
then  owner  of  said  land,  and  changes  in  regulations  then- 
after  iiinde  by  the  Secretary  of  the  Interior  applicable  H 
oil  and  gas  leases  shHll  not  apply  to  such  lea.sed  land 
which  said  restrictions  arc  removed,  except  where  a  b<»i 
is  required  in  sjiid  leiise  if  shall  bp  furnished  with  r«sp» 
sible  surety,  unless  the  giviTig  of  said  bond  is  waived 
lessor  or  the   owner  of  the   land.      (Amended  August  4 
lf)08.     Sec.  ir)li.5.) 


§  1027.    Leases  Where  Restrictiona  Upon  Part  of 
Have  Been  Removed. — d.    In  event  restrictions  arc  i 
from  a  part  of  ilip  hnni  included  in  a  lease  for  nil, 
other  mineral  imrposcs,  the  entire  lease  shall  continue 
.ieet  to  appi'iniil  ;in<l  supervision  of  the  Secretar>-  of  thf 
terior,  and  all  niyjiltics  thereunder  shall  be  paid  to  thf. 
(linn  ajront  w\\\\  sui;\\  Vmc  w  W«.  lessor  and  lessw 
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lish  tie  Secretary  of  the  Interior  satisfactory  informa- 
.  that  adequate  arrangements  have  been  made  -to  ac- 
tit  for  the  oil,  gas,  or  mineral  upon  the  restricted  land 
sirately  from  that  upon  the  unrestricted.  Thereafter  the 
;ricted  land  only  shall  be  subject  to  the  supervision  of 
Secretary  of  the  Interior,  provided  that  the  unrestricted 
tion  shall  be  relieved  from  such  supervision  as  in  the 
je  or  regulations  provided/ 

1028.  Begnlations  Retroactive  As  Well  As  Prospective. 
43.)  These  regulations  shall  be  applicable  to  leases 
etofore  made  and  approved,  as  well  as  those  hereafter 
Bred  into,  except  as  otherwise  herein  provided. 

(Re-written  and*  Amended  Under  Act  May  27,  1908.    See 

Sections  15-17  of  Regulations  of  June  20,  1908, 

Sections  1049,  50,  51.) 

1029.  Agricultural  Leases. — (44.)  Allottees  other 
Q  full  blood  of  the  Creek  and  Cherokee  nations  who  de- 
t  to  lease  for  terms  longer  than  five  years  for  agricultural 
poses  and  one  year  for  grazing  purposes  are  required 
ler  existing  law  to  have  their  leases  approved  by  the 
retary  of  the  Interior.    Agricultural  and  grazing  leases 

shorter  terms  made  by  citizens  other  than  full  bloods 
not  require  approval. 

Ulottees  enrolled  as  full-blood  meinbers  of  the  Choctaw, 
ickasaw,  Creek,  Cherokee,  and  Seminole  tribes  can  lease 
At  allotments  for  a  period  longer  than  one  year  only  with 
5  approval  of  the  Secretary  of  the  Interior,  and  their 
mesteads  only  in  case  of  their  inability,  on  account  of  in- 
toity  or  age,  to  work  or  farm  them.  And  where  leases 
e  submitted  for  approval  covering  the  homestead  land  the 
Mavit  of  a  physician  or  other  satisfactory  evidence  must 
furnished  showing  the  inability  of  the  allottee  to  work 
f*rm  his  homestead  and  the  reason  therefor. 

^Sricultural  leases  from  full-bloods  will  ivot  b^  m^^*^  I'^^x 
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a  longer  period  than  five  years.  Agricultural  and  grarinj 
leases  made  under  these  regulations  shall  be  made  upon  & 
forms  prescribed  herein. 

In  case  it  is  desired  to  lease  both  the  homestead  and  sur- 
plus of  the  full-blood  allottee,  separate  leases  shall  be  snb- 
mitted.  ■   *  j 

§  1030.  Eequirements  for  Approval.— (45.)  All  lean 
shall  be  in  quadruplicate,  and,  with  the  papers  reqaind, 
shall  be  filed  within  thirty  days  from  and  after  the  date  of 
execution  with  the  United  States  Indian  agent  at  Unioa' 
Agency,  Muskogee,  Okla, 

§  1031.  Indian  Agent  to  Make  Investigation. — Th«  b- 
dian  agent  will  make  a  full  investigation  to  asperlBin 
whether  an  allotlce  coine.s  »-i1hiii  the  purview  of  the  1"^ 
and  in  case  of  ii  lease  upon  homestead  lands  whether  il  wiD 
be  to  the  best  interests  of  the  allottee  to  lease  such  homf 
stead,  and  whether  the  consideration  named  in  the  lease  isi 
fair  one.  He  will  also  ascertain  the  character  and  respon- 
sibility of  the  prospective  lessee. 

§  1032.  Bond  of  Lessee.— (40.)  Lessees  .shall  he  requirfd 
to  furnish  a  bond  executed  by  two  or  more  sufficient  surt- 
ties,  each  of  whom  luusl  justify  UTider  oath  to  an  amount 
equal  to  the  entire  rental,  guaranteeing  the  payment  of  iG 
rents  at  the  time  and  in  the  manner  specified  in  the  \<t 
and  the  perfornianeo  nf  all  covenants  and  agreements  nsia 
in  the  lease. 

§  1033.    Regrulations  for  Oil  and  Qas  Leases  Applicsbk 

—(47.)  The  lessee,  when  retiuested,  shall  furni.sh  any  nil* 
lionnl  iiiformatinn  required  by  the  Department.  The  p» 
eral  rules  herein  prescribed  for  oil  and  gas  leases  will  h 
followed  so  far  ns  applicable  to  agricultural  and  griBH 
leases,  particw\iir\y  a&  \w  cor^T^.twus, 
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1034.  Oeiieral  Supervision. — (48.)  The  enforcement 
leae  regulations  in  the  field  and  the  general  supervision 
il  and  gas  operations  thereunder  shall  be  under  the  di- 
ion  of  the  Commissioner  to  the  Five  Civilized  Tribes  in 
ahoma  after  July  1, 1907. 

C.  F.  Larrabee, 

Acting  Commissioner  of  Indian  Affairs. 

lartment  of  the  Interior, 
Washington,  D.  C,  April  20,  1908. 

proved:  James  Rudolph  Qarfield,  Secretary. 

Uasino  and  removal  of  restrictions. 

regulations  june  20,  1908. 

ie  following  regulations  are  hereby  prescribed  for  the 
H>8e  of  carrying  into  effect  those  provisions  of  the  Act 
ingress  approved  May  27,  1908  (Public  No.  140), 
^  herein. 

•  )  The  Commissioner  to  the  Five  Civilized  Tribes  is 
Sed  with  the  general  supervision  and  the  enforcement 
^se  regulations. 

DISTRIflT  AGENTS. 

1.035.    Section  6  of  Act  of  May  27,  1908,  Quoted.— 

.  6.)  That  the  persons  and  property  of  minor  allottees 
^€  Five  Civilized  Tribes  shall,  except  as  otherwise  spe- 
Llly  provided  by  law,  be  subject  to  the  jurisdiction  of 
Probate  courts  of  the  State  of  Oklahoma.  The  Secretary 
le  Interior  is  hereby  empowered,  under  rules  and  regu 
feis  to  be  prescribed  by  him,  to  appoint  such  local  repre- 
fetives  within  the  State  of  Oklahoma  who  shall  be  citi- 
of  that  State  or  now  domiciled  therein  as  he  may  deem 
j^ry  to  inquire  into  and  investigate  the  conduct  of 
^ians  or  curators  having  in  charge  the  estates  c^i  ^\xOcv 
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minors,  and  whenever  such  representative  or  represent 
lives  of  the  Secretary  of  the  Interior  shall  be  of  the  opini< 
that  the  estate  of  any  minor  is  not  being  properly  cared  f 
by  the  guardian  or  curator,  or  that  the  same  is  in  any  mai 
ner  being  dissipated  or  wasted  or  being  permitted  to  d 
teriorate  in  value  by  reason  of  the  negligence  or  carelea 
ness  or  incompetency  of  the  guardian  or  curator  said  rcpn 
sentative  or  representatives  of  the  Secretary  of  the  InteiJo 
shall  have  power  and  it  shall  be  their  duty  to  report  sai 
matter  in  full  to  the  proper  probate  court  and  take  tk 
necessary  steps  to  have  such  matter  fully  investigated,  ui 
go  to  the  further  extent  of  prosecuting  any  necessary  rtm 
edy,  either  civil  or  criminal,  or  both,  to  preserve  the  prop 
erty  and  protect  the  interests  of  said  minor  allottees;  aiJ 
it  shall  be  the  further  duty  of  such  representative  or  repre- 
sentatives to  make  full  and  complete  reports  to  the  Secrt- 
tary  of  the  Interior.  All  such  reports,  either  to  the  Secre- 
tary  of  the  Interior  or  to  the  proper  probate  court,  shall!* 
come  public  records  and  subject  to  the  inspection  and  es 
aminatioii  of  the  public,  and  the  necessary  court  fees  shil 
be  allowed  ajorainst  the  estates  of  said  minors.  The  probali 
courts  may,  in  their  discretion,  appoint  any  such  repi 
sentative  of  the  Secretary  of  the  Interior  as  guardian 
curator  for  such  minors,  without  fee  or  charge. 

And  said  representatives  of  the  Secretary  of  the  Interi 
arc  further  authorized  and  it  is  made  their  duty,  to  co 
and  advise  all  allottees,  adult  or  minor,  having  restri 
lands  of  all  of  their  lojral  rights  with  reference  to  their 
strictod  lands,  without  charge,  and  to  advise  them  in 
preparation  of  all  leases  authorized  by  law  to  be  made, 
at  the  rccjuest  of  any  allottee  having  restricted  land  he 
without  ohai-ire,  except  the  necessary  court  and  reco 
fees  and  ox])enscs,  if  any,  in  the  name  of  the  allottee,  t 
such  stops  as  may  be  necessary,  including  the  bringin? 
any  suit  or  suits  and  the  prosecution  and  appeal  thereot 
cancel   and   annul   any  deed,  conveyance,   mortgage,  I 
contract   U^  seW,  pow^x  of  attorney,  or  any  other  em 
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ince  of  any  kind  or  character,  made  or  attempted  to  be 
ide  or  exeeiited  in  violation  of  this  Act  or  any  other  Act 

Congress,  and  to  take  all  steps  necessary  to  assist  said 
ottees  in  acquiring  and  retaining  possession  of  their  re- 
"icted  lands. 

Supplemental  to  the  funds  appropriated  and  available 
r  expenses  connected  with  the  aif airs  of  the  Five  Civilized 
■ibes,  there  is  hereby  appropriated  for  the  salaries  and  ex- 
nses  arising  under  this  section,  out  of  any  funds  in  the 
tasury  not  otherwise  appropriated,  the  sum  of  ninety 
DQsand  dollars,  to  be  available  immediately,  and  until 
ly  first,  nineteen  hundred  and  nine,  for  expenditure  un- 
•  the  direction  of  the  Secretary  of  the  Interior :  Providedi 
at  no  restricted  lands  of  living  minors  shall  be  sold  or 
Umbered,  except  by  leases  authorized  by  law,  by  order 
the  court  or  otherwise. 

ind  there  is  hereby  further  appropriated,  out  of  any 
ley  in  the  Treasury  not  otherwise  appropriated,  to  be 
mediately  available  and  available  until  expended  as  the 
omey  General  may  direct,  the  sum  of  fifty  thousand  dol- 
i,  to  be  used  in  the  payment  of  necessary  expenses  inci- 
t  to  any  suits  brought  at  the  request  of  the  Secretary  of 

Interior  in  the  Eastern  judicial  district  of  Oklahoma: 
ividedf  That  the  sum  of  ten  thousand  dollars  of  the  above 
Dunt,  or  so  much  thereof  as  may  be  necessary,  may  be 
lended  in  the  prosecution  of  cases  in  the  western  judicial 
trict  of  Oklahoma. 

Lny  suit  brought  by  the  authority  of  the  Secretary  of  the 
erior  against  the  vendee  or  mortgagee  of  a  town  lot, 
linst  whom  the  Secretary  of  the  Interior  may  find  upon 
estigation  no  fraud  has  been  established,  may  be  dis- 
sed  and  the  title  quieted  upon  payment  of  the  full  bal- 
ic  due  on  the  original  appraisement  of  such  lot:  Pro- 
ed,  That  such  investigation  must  be  concluded  within 
months  after  the  passage  of  this  act. 
fothing  in  this  act  shall  be  construed  as  a  denial  of  the 
lit  of  the  United  States  to  take  suc\\  s\(^\>^  vv?»»  wwvn  \^^ 
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necesBBiy,  uieluding  the  bringing  of  any  suit  and  the  { 
cation  and  appeal  thereof,  to  acquire  or -retain  pone 
of  restricted  Indian  lands,  or  to  remove  clond  therefra 
clear  title  to  the  same,  in  cases  where  deeds,  leases  or 
tracts  of  any  other  kind  or  character  whatsoever  hive 
or  shall  be  made  contrary  to  law  with  respect  to  such  1 
prior  to  the  removal  therefrom  of  restrictionB  apon 
alienation  thereof ;  such  suits  to  be  brought  on  the  n 
mendation  of  the  Seeretaiy  of  the  Interior,  without  i 
or  charges  to  the  allottees,  the  necessary  expenses  inen 
in  so  doing  to  be  defrayed  from  the  money  appropri 
by  this  act 

§  1036.  District  Agents.— (2.)  Local  represenUI 
appointed  under  the  above  quoted  section  6,  shall  be  ki 
ofReially  as  "District  Agents,"  and  located  in  the  vti 
districts  named  herein  comprising  that  part  of  the  Stal 
Olclahoma  occupied  by  the  Five  Civilized  Tribes.  Sucl 
ditional  local  representatives  and  the  necessary  assi^ 
including  supervision,  that  may  at  any  time  be  iet 
necessary  by  the  Secretary  of  the  Interior  to  carrj-  ool 
provisions  of  said  section  6  and  these  regulations  ffil 
appointed  or  authorized.  Such  District  Agents  shill 
port  to  and  act  under  the  direction  of  the  United  State 
dian  Agent,  Union  Agency. 

DESCRIPTION   OF   DISTRICTS   AND  LOCATION   OF  OfTI 
OP  THE  DISTRICT  AGENTS  ON 
MAT  1,  1912. 

District  No.  1 :  Offlce  at  Vinlta,  comitriBlng  Craig,  Ha;u,  Dei> 
and  that  part  of  Ottawa  County  within  tbe  I 
okee  Nation. 

District  No.  2:  Office  at  Nowata,  comprislss  Waatafngton.  N( 
and  Rogers  Couottes. 

District  No.  3-.  OfRce  tit  Sapulpa,  comprising  Tulsa  and  ' 
C(»it\V.V«B. 
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No.  4:  Office  at  Okmulgee,  comprising  Okmulgee  and  Ok- 
fuskee Countlee. 

No.  6:  Office  at  Muskogee^  oomprialng  Wagoner,  Musko- 
gee and  Mcintosh  Counties. 

No.  6:  Office  at  WeetvlUe,  comprising  Cherokee,  Adair 
and  Sequoyah  Counties. 

No.  7:  Office  at  Poteau,  comprising  Haskell  and  LeFlore 
Counties. 

No.  8:  Office  at  McAlester,  comprising  Pittsburg  and  Lati- 
mer Counties. 

No.  9:  Office  at  HoldenviUe,  comprising  Hughes  and  Sem- 
inole Counties. 

No.  10:  Office  at  Atoka,  comprising  Pontotoc,  Coal  and 
Atoka  Counties. 

No.  11:  Office  at  Pauls  Valley,  comprising  McClain,  Garvin 
and  Murray  Counties. 

No.  12:  Office  at  Chickasha,  comprising  that  part  of  Orady, 
Stephens  and  Jefferson  Counties  within  the  Chick- 
saw  Nation. 

No.  13:  Office  at  Ardmore,  comprising  Carter  and  Love 
Counties. 

No.  14:  Office  at  Madill,  comprising  Johnston,  Marshall  and 
Bryan  Counties. 

Na  16:  Office  at  Hugo,  comprising  Choctaw  and  Pushma- 
taha Counties. 
No.  16:  Office  at  Idabel,  comprising  McCurtain  County. 

37.  Dirties  of  District  Agents.— (3.)  The  offices  of 
ttrict  Agents  shall  be  open  from  eight  thirty  a.  m.,  to 
m.,  each  day,  Sundays  and  legal  holidays  excepted, 
y  and  all  counsel  and  advice  desired  by  allottees  con- 
f  deeds,  leases  or  other  instruments  or  matters  re- 
to  lands  allotted  to  them  shall  be  furnished  by  such 
free  of  charge.  Each  District  Agent  shall  give  his 
time  to  his  official  duties  and  shall  not  during  his 
*  employment  as  such  District  Agent  Yva\^  «lTv^  vcvXfcx- 
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«8t  directly  or  indirectly  in  any  tranaaetion  eonceming 
leases  covering  lands  of  allottees  or  in  the  purchaae  or  nle 
of  any  such  lands  regardless  of  whether  the  restriction 
have  or  have  not  be6n  removed.  This  prohibition,  how 
ever,  shall  not  apply  to  lands  which  such  District  Ageoti 
may  have  legally  acquired  before  their  employment 

§  1038.    Dtities   of   XHstriot   Amenta  —  Continiud.— (4.) 

Except  when  special  circumstances  require  otherwise,  tuk 
District  Agent  will  be  required  to  be  at  his  ofSce  dnrinf 
Friday  and  Saturday  of  each  week  and  in  the  field  the  n- 
mainder  of  the  time,  except  Sundays  and  legal  holidij^ 
visiting  different  localities  for  the  purpose  of  procuring  in- 
formation and  making  necessary  investigations  as  tlie  ht 
provides  and  as  he  may  be  directed. 

§  1039.  Duties  of  District  Agents  —  Continued.— <  3.! 
Each  District  Agent  shall  examine  the  records  of  rtA 
county  within  his  district  at  least  once  in  each  month.  anJ 
oftener  if  directed,  for  the  purpose  of  ascertaining  Ihe  in- 
ture  of  transactions  involving  all  lands  and  estates  of  all 
minor  allottees,  and  also  of  restricted  lands  of  adults.  snJI 
shall  perform  such  other  duties  as  may  be  requirc<l.  Thft 
shall  report  to  the  United  States  Indian  Agent  at  the  enJ 
of  each  month  the  w<irk  performed  during  such  period  aiJ 
specinl  reports  shall  be  innde  immediately  of  any  apparentij 
illegal  tDmsaetion  involving  the  estates  or  allotments  of 
iillotteOR 

§  1040.  Copies  of  Reports.— (6.)  Copies  of  the  rep«« 
of  the  District  Agents  to  the  Probate  Courts  as  authoriW 
by  section  6  of  the  act,  quoted,  shall  be  fonvarded  to 
Indian  Agent. 

^  1041.    Leases  to  Be  FUed  ^th  Distriist  A(rent.-(t 
Leases  requiriiiK  the  approval  of  the  Secretary  of  the 
riof  shouUI  he  WoA  wWV  ^.>^^^  \>w'w\t^  Agent  of  the  dislti 
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which  the  leased  land  is  situate  and  by  him  forwarded 
jr  investigation  with  report  and  recommendation  to  the 
ian  Agent,  Union  Agency. 

1042.  Applications  for  Komoval  of  Bestrictions  Filed 
kh  District  Agent. — (8.)  Applications  by  allottees  of  re- 
Icted  land  for  the  removal  of  restrictions  shall  be  pre- 
ted  to  the  District  Agent  of  the  district  in  which  the  ap- 
mnt  resides,  and  such  applications,  after  investigation 
luding  a  personal  interview  with  the  applicant,  shall  be 
warded  to  the  Indian  Agent  with  report  and  recommen- 
ion. 

LEASING. 

)  Sections  1  to  43,  inclnsive,  of  the  Revised  Regulations 
of  April  20,  1908,  governing  the  leasing  of  allotted 
lands  of  members  of  the  Five  Civilized  Tribes,  with 
reference  to  oil,  gas  or  other  mineral  leases  are, 
with  the  following  modifications,  hereby  repromul- 
gated  xmder  and  in  accordance  with  and  made  ap- 
plicable to  the  following  quoted  provisions  of  said 
Act,  and  shall,  with  said  modifications,  remain  in  full 
force  and  effect,  and  sections  44  to  48,  inclusive,  per- 
taining to  agricultural  and  grazing  leases,  are  re- 
vised as  hereinafter  shown. 

(Sections  2,  3  and  11  of  the  Act  Approved  May  27,  1908.) 

1043.  Sections  1  to  43,  Regulations  of  April  20»  1908, 
promulgated  With  Modifications — Sections  44  to  48  Re- 

kL — (See.  2.)  That  all  lands  other  than  homesteads  al- 
cd  to  members  of  the  Five  Civilized  Tribes  from  which 
:rictions  have  not  been  removed  may  be  leased  by  the 
ttee  if  an  adult,  or  by  the  guardian  or  curator  under 
er  of  the  proper  pi'obate  court  if  a  minor  or  incompe- 
t,  for  a  period  not  to  exceed  five  years,  without  the  priv- 
•e  of  renewal:  Provided,  That  leases  of  restricted  lands 
oil,  gas  or  other  mining  purposes,  leases  of  restricted 
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homesteads  for  more  than  one  year,  and  leases  of  restrii 
lands  for  periods  of  more  than  five  years,  may  be  madi, 
with  the  approval  of  the  Secretary  of  the  Interior,  undff 
rules  and  regulations  provided  by  the  Secretary  of  the  la- 
terior,  and  not  otherwise :  And  provided  furtHer,  That  the 
jurisdiction  of  the  probate  courts  of  the  State  of  Oklahomi 
over  lands  of  minors  and  incompetents  shall  be  subject  tc 
the  foregoing  provisions,  and  the  term  minor  or  minors,  ai 
used  in  this  Act,  shall  include  all  males  under  the  age  ol 
twenty-one  years  and  all  females  under  the  age  of  eighteei 
years. 

(Sec.  3.)  That  the  rolls  of  citizenship  and  of  freedmei 
^  of  the  Five  Civilized  Tribes,  approved  by  the  Secretary  oJ 
the  Interior  shall  be  conclusive  evidence  as  to  the  quantua 
of  Indian  blood  of  any  enrolled  citizen  or  freednien  of  saki 
tribes  and  of  no  other  persons  to  determine  questions  aris- 
ing under  this  Act  and  the  enrollment  records  of  the  Com- 
missioner to  the  Five  Civilized  Tribes  shall  hereafter  U 
conclusive  evidence  as  to  the  age  of  said  citizen  or  freed- 
man. 

■  *That  no  oil,  gas  or  other  mineral  lease  entered  into  by 
afiy  of  said  allottees  prior  to  the  removal  of  restrictions  ^^ 
quiring  the  approval  of  the  Secretary  of  the  Interior  shaB 
be  rendered  invalid  by  this  Act,  but  the  same  shall  be  sub- 
ject to  the  approval  of  the  Secretary  of  the  Interior  as  if 
this  Act  had  not  been  passed:  Provided,  That  the  ownfl! 
or  owners  of  any  allotted  land  from  which  restrictions  art 
removed  by  this  Act,  or  have  been  removed  by  previoui 
Acts  of  Conprress,  or  by  the  Secretary  of  the  Interior,  « 
may  hereafter  be  removed  under  and  by  authority  of  anj 
Act  of  Congress,  shall  have  the  power  to  cancel  and  annd 
any  oil,  gas,  or  mineral  lease  on  said  land  whenever  th« 
owner  or  owners  of  said  land  and  the  owner  or  owners  oi 
the  lease  thereon  agree  in  writing  to  terminate  said  leaa 
and  file  with  the  Secretary  of  the  Interior,  or  his  designate 
agent,  a  true  copy  of  the  agreement  in  writing  cancelinj 
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lease,  which  said  agreement  shall  be  executed  and  ac- 
irledged  by  the  parties  thereto  in  the  manner  required 
the  laws  of  Oklahoma  for  the  execution  and  acknowl- 
nent  of  deeds,  and  the  same  shall  be  recorded  in  the 
ity  where  the  land  is  situate. 

}ec.  11.)  That  all  royalties  arising  on  and  after  July 
,  nineteen  hundred  and  eight,  from  mineral  leases  of 
tted  Seminole  lands  heretofore  or  hereafter  made,  which 
subject  to  the  supervision  of  the  Secretary  of  the  Inte- 
,  shall  be  paid  to  the  United  States  Indian  Agent,  Union 
ncy,  for  the  benefit  of  the  Indian  lessor  or  his  proper 
•esentative  to  whom  such  royalties  shall  thereafter  be- 
i;  and  no  such  lease  shall  be  made  after  said  date  ex- 
;  with  the  allottee  or  owner  of  the  land :  Provided,  That 
interest  of  the  Seminole  Nation  in  leases  or  royalties 
ing  thereunder  on  all  allotted  lands  shall  cease  on  June 
tieth,  nineteen  hundred  and  eight. 

1044.  All  Leases  to  Be  Presented  to  District  Agent.— 
.)  To  expedite  necessarj'  investigation  and  final  action, 
«8  should  hereafter  be  presented  to  the  District  Agent 
lie  district  in  which  the  leased  land  is  situate  for  trans- 
rion  to  the  Indian  Agent  at  Union  Agency. 

1045.  No  Lease  Extending  Beyond  Minority  Except 
•n  Approved  by  Probate  Court. — (11.)  No  mineral  lease 
eh  covers  the  land  of  a  minor  allottee  and  requires  the 
foval  of  the  Secretary  of  the  Interior  shall  be  for  a  term 
tiding  beyond  the  minority  of  such  minor  unless  the 
t  having  jurisdiction  of  the  minor's  estate  and  the  Sec- 
?y  of  the  Interior  shall  approve  such  lease. 

1046.  Leases  Upon  Lands  of  Minors  Modified  to  Gon- 
i  to  New  Begnlations. — ^^(12.)  With  the  approval  of  the 
er  court  and  the  Secretary  of  the  Interior,  mineral 
«  covering  land  of  minor  allottees  made  aivd  ^^^tqn^^ 
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apon  forms  authorized  prior  to  tlie  reviaed  regitikti 
April  twentieth,  nineteen  hundred  and  eight,  mxy  be 
fled  to  give  to  the  parties  thereto  any  or  all  of  the  i 
privileges,  conditions  or  terms  of  the  lease  form  ipF 
April  twentieth,  nineteen  hundred  and  eight. 

§  1017.  Approval  of  Tribal  Anthoritlei  Hot  Hao 
for  Least  of  Seminole  Landi. — (13.)  From  and  altei 
first,  nineteen  hundred  and  eight,  mineral  leases  whi 
quire  the  approval  of  the  Secretary  of  the  Interior 
ing  lands  of  Seminole  allottees,  aa  provided  in  section  < 
of  the  Act  of  Mar  twenty-seventh,  nineteen  hnndre 
eight,  shall  be  made  under  these  regulations  withoi 
.  approval  of  the  tribal  authorities. 

§  1048.  Amendment  of  Section  994.— (14.)  Secti< 
of  the  regulations  of  April  twentieth,  nineteen  hundn 
eight,  is  amended  to  read  as  follows: 

"Lessees  must  procure  and  file  with  each  an  affii 
the  Indian  lessor,  Diade  before  the  District  Agent, " 
States  Indian  Agent,  Union  Agency,  if  possible,  or, 
before  a  Federal  judge,  clerk  of  the  Federal  court,  1 
States  couimissioner  or  county  or  district  judge,  sh 
that  the  lease  was  understood  by  the  lessor,  and 
agreements,  if  any.  (See  form  D,  prescribed,  whif 
covers  lessee's  affidavit  of  bonus  and  non-developme 

AGRICULTURAL,  GRAZING  AND  OTHER  LEA! 
OTHER  THAN  MINERAL. 

§  1049.  Certain  Leases  Not  Required  to  Be  Appn 
(15.)  Leases,  other  than  mineral,  covering  restricted 
other  than  homesteads  for  a  period  not  exceeding  five 
without  the  privilege  of  renewal,  and  leases  eoveri 
strieted  homesteads  for  a  period  not  exceeding  oni 
may  be  made  by  allottees  without  the  approval  of  tl 
rctary  of  the  InVtmt. 
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105(X  Leases  Bequixing  Approval. — (16.)  Leases  other 
n  mineral  covering  restricted  lands  for  longer  periods 
a  provided  above  may  be  made  with  the  approval  of  the 
rctary  of  the  Literior  and  not  otherwise. 

1051.  Manner  of  Obtaining  Agridiltaral  Leases.— 
.)  Leases  other  than  mineral  which  require  the  approval 
:he  Secretary  of  the  Interior  shall  be  made  in  quadrupli- 
8  upon  f ormtf  prescribed  by  said  Secretary,  and  with  the 
lers  required  shall  be  filed  with  the  District  Agent  in 
ich  the  land  leased  is  situate  within  thirty  days  after 

date  of  execution.  Lessees  are  required  to  furnish  a 
id  with  satisfactory  surety,  in  a  sum  equal  to  the  entire 
tal.  The  general  rules  prescribed  for  oil  and  gas  leases 
1  be  followed  as  far  as  applicable  for  leases  for  other 
rposes,  particularly  as  to  corporations.  (See  amendment 
cember  twenty-first,  nineteen  hundred  and  fourteen,  see- 
as  1096  and  1140.) 

\  1052.    Leases   Other   Than  Mineral,   Agricultural   or 

Uing,  Form  of. — (18.)    Forms  for  leases  other  than  min- 

J,  agricultural  and  grazing  have  not  been  prescribed. 

Bh  leases  on  any  satisfactory  form  will  be  considered. 
^tioDB  1  and  9  of  the  Act  of  Congress  Approved  May  27, 1908.) 

1053.    Removal  of  Restrictions — ^Legislation  Quoted. — 

5.  1.)  That  from  and  after  sixty  days  from  the  date  of 
act  the  status  of  lands  allotted  heretofore  or  hereafter 
Lllottees  of  the  Five  Civilized  Tribes  shall,  as  regards 
rictions  on  alienation  or  incumbrance,  be  as  follows: 
lands,  including  homesteads,  of  said  allottees  enrolled, 
ntermarried  whites,  as  freedmen,  and  as  mixed -blood 
ians  having  less  than  half  Indian  blood,  including 
ors,  shall  be  free  from  all  restrictions.  All  lands,  ex- 
;  homesteads,  of  said  allottees  enrolled  as  mixed-blood 
ans  having  half  or  more  than  half  and  less  than  three- 
rters  Indian  blood,  shall  be  free  from  «lV\  t^^VxK^Wqvv^. 
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"AH  allotted  lands  of  adult  mixed-bloods  of  three-qnu- 
tera  or  more  Indian  blood. 

"All  allotted  lands  of  adult  fuU-blood  allottees." 

§  1056.  Application  for  Eemoral  —  I>trty  of  Indiu 
Agent. — <21.)  When  on  application  is  received  by  8  ttfr 
trict  Agent,  he  shall,  after  investigafiou,  includiiig  a  iw- 
aonal  interview  with  the  applicant,  forward  the  applioalioi 
with  report  and  recommendation  to  the  Indian  Agent  at 
Union  Agency  to  be  transmitted  with  his  report  aad  rw- 
onimendation  for  siieh  action  as  the  Secretary  of  the  Inte- 
rior may  deem  proper. 

§  1057.    Restrictions  Removed  Where  Applicant  Con^i- 

tent.— (22.)  If  Ihe  Secretary  of  the  Interior  find.s  that  aii.v 
applicant  for  the  I'dimval  of  restrictions  should  havf  tli( 
unrestricted  ctmtrol  of  his  allotment  he  will  remove  the  re- 
strictions wholly  or  in  part  without  conditions  conceminj 
terms  of  sale  and  dispo.sal  of  the  proceeds. 

§  105H.  Sale  of  Land  Upon  Removal  of  Restrictioiu.- 
(21).)  When,  however,  the  Secretary  of  the  Interior  Hoi 
it  to  he  for  the  best  interests  of  any  applicant  thai  all  w 
part  of  his  restricted  lands  should  be  sold  with  condiiioM 
concerning  terms  of  sale  and  disposal  of  the  proceeds,  fe 
may  remove  the  restrictions  to  become  effective  only  inJ 
simultaneously  with  the  execution  of  the  deed  by  said  Bf 
plicant  to  the  purchaser.  Before  said  deed  is  executed  tli' 
dcsigiuited  tract  or  tracts  of  land  shall  be  sold  upon  sutl 
terms  as  the  Sccrrtary  of  the  Interior  may  in  each  cases]* 
eifically  direct.  Whenever  the  Secretary  of  the  Interior »  * 
directs,  the  Iiulian  Agent  will  cause  a  description  of  ih  ^ 
bind  with  necessary  information  to  be  posted  at  his  offift 
and  so  far  as  ])racticjible  on  the  bulletin  board  at  the  court- 
house of  each  county  within  the  territory  occupied  by  Ih 
i-'ive  Civilized  Tribes,  and  also  at  the  office  of  each  Disliwt 
Agent,  for  a  pevioA  v-A  nu\  \cs.4  \\\w\  W\rt"j-  days ;  and  seile 
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indred  and  six,  the  homestead  of  such  deceased  allottee 
tall  remain  inalienable,  unless  restrictions  against  aliena- 
on  are  removed  therefrom  by  the  Secretary  of  the  Inte- 
or  in  the  manner  provided  in  section  one  hereof,  for  the 
se  and  support  of  such  issue,  during  their  life  or  lives,  un- 
1  April  twenty-sixth,  nineteen  hundred  and  thirty-pne; 
lit  if  no  such  issue  survive,  then  such  allottee,  if  an  adult, 
iBj  dispose  of  his  homestead  by  will  free  from  all  restric- 
icn;  if  this  be  not  done,  or  in  the  event  the  issue  herein- 
efore  provided  for  die  before  April  twenty-sixth,  nineteen 
tindred  and  thirty-one,  the  land  shall  then  descend  to  the 
eirs,  according  to  the  laws  of  descent  and  distribution  of 
le  State  of  Oklahoma,  free  from  all  restrictions :  Provided 
Irther,  That  the  provisions  of  section  twenty-three  of  the 
ct  of  April  twenty-sixth,  nineteen  hundred  and  six,  as 
tended  by  this  act,  are  hereby  made  applicable  to  all  wills 
-ecuted  under  this  section. 

§  1054.  Application  for  Removal  of  Restrictioxis. — (19.) 
iult  members  of  the  Five  Civilized  Tribe3,  whose  allot- 
itits  cannot  be  sold  or  encumbered  except  after  removal 

restrictions  therefrom  by  the  Secretary  of  the  Interior. 
provided  by  the  above  quoted  provisions  of  law,  and  who 
aire  to  have  the  restrictions  removed  from  all  or  part  of 
eh  allotments,  shall  apply  to  the  United  States  Indian 
tent,  Union  Agency,  through  the  District  Agent  of  the 
strict  in  which  the  applicant  resides;  the  application  to 

made  in  duplicate  on  forms  which  have  been  prescribed 
d  wiU  be  furnished  free  of  charge  on  application  to  the 
Uted  States  Indian  Agent  or  any  District  Agent. 

§  1055.    Classes  of  Land  to  Which  Regulations  Apply. — 

0.)     The  classes  of  restricted  lands  to  which  the  above 
lotcd  provisions  of  laws  and  these  regulations  apply  are 
follows : 

''Homesteads  of  adult  mixed-blood  allottees  having  half 
more  than  half  and  less  than  three-quarler^  1tv^\^\\  W^^^. 
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appraisement  shall  not  be  disclosed  to  any  person  prior  to 
the  opening  of  bids  nor  be  made  public  thereafter  (all  ap- 
praisements now  made  public  when  tract  advertised  for 
sale,  see  amendment,  section  1066),  and  no  bid  less  than  thei 
appraised  value  shall  be  considered.  All  cost  of  convey- 
ancing and  recording  shall  be  at  the  expense  of  the  pa^ 
chaser.  The  checks  of  unsuccessful  bidders  shall  be  ^^ 
turned  at  the  earliest  possible  moment  when  properly  ^^ 
ceipted  for  to  the  Indian  Agent. 

§  1060.    Endorsement  Upon  Order  of  Removal.— (25.) 

Upon  the  proper  conxammation  of  a  sale  made  in  compli- 
ance with  the  directions  of  the  Secretary  of  the  Interior, 
the  Indian  Agent,  or  other  officer  in  charge  of  the  Unior 
Agency,  will  make  an  endorsement  upon  the  order  for  the 
removal  of  restrictions  from  the  land  sold,  using  the  fol- 
lowing form : 

**I  hereby  certify  that,  pursuant  to  the  above  order,  the 
land  described  therein  has  been  sold  in  compliance  with 
the  directions  of  the  Secretary  of  the  Interior,  and  that,  to 
make  the  sale  effective,  deed  for  said  land  from  said  allot- 
tee to ,  the  purchaser,  was  executed  on 

,  190 " 

§  1061.  Endorsement  Upon  Deed.— (26.)  The  Indian 
Agent,  or  other  officer  in  charge  of  the  Union  Agency,  will 
make  an  endorsement  upon  the  deed  also,  using  the  follow- 
ing form : 

**I  hereby  certify  that  the  land  conveyed  by  this  deed 
has  been  sold  in  compliance  with  the  directions  of  the  Sec- 
retary   of    the    Interior    pursuant    to    the    order    dated 

,  190. . . . ,  for  the  removal  of  restrictions 

from  said  land.'* 

§  1062.  Delivery  of  Deed.— (27.)  Such  deed  and  the 
order  for  the  removal  ot  Te^trictions,  thus  endorsed,  shall,. 
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ifter  proper  record  thereof  has  been  made  at  the  Union 
&.gency,  be  delivered  by  the  Indian  Agent  to  the  grantee. 

§  1063.  Proceeds  of  Sale. — (28.)  The  proceeds  of  such 
sales  shall  be  held  by  said  Indian  Agent  in  his  official  ca- 
pacity, and  be  disbursed  for  the  benefit  of  the  respective 
Indians  as  the  Secretary  of  the  Interior  may  direct  in  each 
ease. 

§  1064.  May  Direct  Sale  for  Part  Cash.— (29.)  When 
the  Secretary  of  the  Interior  deems  it  to  be  to  the  best  in- 
terest of  the  allottee  he  will,  as  far  as  practicable,  direct 
that  the  payment  for  the  land  sold  shall  be  part  cash  and 
the  balance  secured  by  a  first  mortgage  on  the  premises 
conveyed,  such  balance  to  be  paid  upon  such  terms  and  con- 
ditions as  may  be  designated  in  each  case.  (Amended  April 
twentieth,  nineteen  hundred  and  twelve,  section  1079.) 

C.  P.  Larrabee, 
Acting  Commissioner  of  Indian  Affairs. 

Department  of  the  Interior,  June  20,  1908. 

Approved:   Jesse  E.  Wilson,  Assistant  Secretary. 

ORDER  OP  AUGUST  12,  1908. 

Kolice  to  Parties  Holding  Mineral  Leases,  Approved  by  the 
Department,  on  Lands  From  Which  the  Restrictions 
Have  Been  Removed. 

§  1065.  BDneral  Leases — ^Relinquishment  of  Supervision, 
Hbtice  of. — The  following  provision  has  been  adopted  by 
the  Department  for  the  relinquishment  of  supervision  of 
leases  approved  by  the  Secretary  of  the  Interior  on  lands 
From  which  the  restrictions  have  been  removed : 

"That  under  section  forty-two  of  the  Revised  Leasing 
Regulations    of   April    twentieth,    nineteen  Yvxxxvdit^^  ^xA 
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eight,  in  eases  where  the  restrictiooB  are  removed  wheic 
the  Department  is  to  relinquish  superrision  as  provided  in 
said  section,  the  Indian  Agent  at  Union  Agency  will  notify 
the  lessees  that  before  such  supervision  will  be  relinquished, 
unless  B  new  bond  is  waived  by  the  lessor  or  owner  of  tin 
land,  as  the  regulations  authorize,  the  lessee  must  fumiih 
a  bond  running  to  the  lessor,  his  heirs  or  assigns,  in  the 
same  amount  as  originally  required  where  such  bond  wu 
made  to  the  United  States,  and  when  such  bond  is  filed  witt 
the  Indian  Agent,  examined  by  him  and  the  surety  found 
to  be  satisfactory,  it  shall  be  forwarded  to  the  lessor,  hii 
heirs  or  assigns,  and  both  parties  will  thereupon  be  notified 
that  the  Department  will  no  longer  exercise  sttpervistoii 
over  the  lease  and  the  surety  upon  the  original  biand  run- 
ning to  the  United  States  will  be  notified  that  it  will  only 
be  liable  for  such  obligations  as  accrued  prior  to  the  dit* 
of  the  new  bond." 

Upon  the  filing  of  a  waiver  of  bond,  the  lessee  and  suretj 
will  be  given  the  same  notice  of  relinquishment  of  super- 
vision as  if  a  new  bond  were  furnished. 

Approved,  August  12,  1908. 

Jessie  E.  Wilson,  Assistant  Seeretsry. 


AMENDMENT  OF  AUGUST  31,  1909. 
To  Section  24  of  the  Regulations  of  June  20,  1908,  gonn- 
ing  the  removal  of  restrictions  in  the  Five  CiviliH' 
Tribes. 

§  106().  Amendment  of  Section  lOSd-^ppraiied  VilK 
— "Each  tract  of  land  posted  or  offered  for  sale  as  proviW 
herein  shall,  prior  to  the  date  bids  are  to  be  opened,  be  in- 
spected and  appraised  at  its  full  value  under  the  directiw 
of  the  Superintendent  or  other  officer  in  charge  of  the  Union 
Agency,  Oklahoma,  and  the  amount  of  such  appraisement 
shall  be  stated  in  the  aivftT^SsftmecA  «xt.dn.<t  bid  for  less  thin 
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he  appraised  value  shall  be  considered.  All  cost  of  con- 
veyance and  recording  shall  be  at  the  expense  of  the  pur- 
chaser. The  checks  of  the  unsuccessful  bidders  shall  be  re- 
turned at  the  earliest  possible  moment  when  properly  re- 
ceipted for  to  the  Superintendent  at  Union  Agency." 

P.  H.  Abbott,  Acting  Commissioner. 

Approved  Aug.  31,  1909. 

Prank  Pierce,  Pirst  Assistant  Secretary. 

AMENDMENT  OP  JULY  23,  1910. 

To  the  Regulations  of  April  20,  1908,  governing  the  leasing 
of  lands  of  members  of  the  Five  Civilised  Tribes. 

§  1067.  Amendment  of  Section  1009  —  Royalties  Due 
IDnors  and  Incompetents. — Section  twenty-five  of  the  Re- 
vised Regulations  of  April  twentieth,  nineteen  hundred  and 
eight,  covering  the  leasing  of  oil  and  gas  lands  in  the  Pive 
Civilized  Tribes,  repromulgated  June  twentieth,  nineteen 
hundred  and  eight,  is  amended  so  as  to  read  as  follows: 

''All  royalties,  rents  or  payments  accruing  under  any 
lease  made  for  or  on  behalf  of  any  minor  or  incompetent 
shairbe  held  by  the  United  States  Indian  Superintendent, 
Union  Agency,  or  such  other  disbursing  officer  as  may  be 
designated  by  the  Secretary  of  the  Interior,  to  the  credit 
of  the  guardian  (or  curator)  of  such  minor  or  incompetent 
and  shall  be  paid  to  such  guardian  (or  curator)  upon 
voucher  executed  by  him  and  approved  by  the  judge  of  the 
county  (probate)  court  having  jurisdiction  of  the  estate  of 
such  minor  or  incompetent  (the  form  of  such  voucher  to  be 
prescribed  by  the  Department),  or  upon  authority  of  such 
court  in  the  form  of  an  order  satisfactory  to  said  superin- 
tendent or  other  oflicer  in  charge  of  the  Union  Agency." 

C.  P.  Hauke,  Second  Assistant  Commissioner. 

Approved  July  23,  1910. 

Prank  Pierce,  Pirst  Assistant  Secretary. 
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AMENDMENTS  OP  FEBBUABY  6,  1911. 

To  the  Re^ulatiotiB  of  April  20,  1908,  groverning  ]aaaaf  rf 
lands  of  members  of  the  Five  Civilized  Tiibaii  m 
Oklahoma. 

Effective  May  1,  1911. 

§  1068.    Ameodment  of  Sectioiu  986,  1000,  1006.— S«- 

tions  one,  sixteen,  twenty-two  and  twenty-three  of  the  ttf- 

ulations,  approved  April  twentieth,  nineteen  hundred  ud 

eight,  are  hereby  amended  to  read  as  follows : 

§  1069.  Oil  and  CkiB  Leases  for  Ten  Years.— (1.)  Oil  uA 
gas  leases  requiring  the  approval  of  the  Secretary  of  Ik 
Interior  may  be  made  for  a  period  of  ten  years  from  tb 
date  of  the  approval  thereof  by  the  Secretary  of  the  Inti- 
rior  and  as  much  longer  thereafter  as  oil  or  gas  is  found  a 
paying  quantities;  all  leases  shall  be  executed  upon  foriB 
prescribed  by  the  Department. 

§  1070.  Royalties  Upon  Oil  and  Oas.— {16a.}  Oil  tnl 
gas  leases  shall  contain  the  following  provision  in  lieu  of 
that  portion  of  paragraph  two  of  the  lease  form  apprort^ 
April  twentieth,  nineteen  hundred  and  eight,  which  rebtes 
to  the  mining  of  gas  and  the  payment  of  royalties  thereon: 

"And  the  lessee  shall  paj'  as  royalty  on  each  gas-pro- 
ducing well  $300.00  per  annum  in  advance,  to  be  calcuWdl 
from  the  date  of  commencement  of  utilization:  Proriddi 
however.  In  the  case  of  gas  wells  of  small  volume,  when  tbf 
rock  pressure  is  100  pounds  or  less,  the  parties  hereto  nuy 
subject  to  the  approval  of  the  Secretary  of  the  Interiw 
agree  upon  a  royiilty  which  will  become  effective  as  a  pari 
of  this  lease :  Provided,  further.  That  in  cases  of  gas  irfB* 
of  small  volume,  or  where  the  wells  produce  both  oil  snJ 
gas  or  oil  and  gas  and  salt  water  to  such  an  extent  that  th  - 
gas  is  unfit  for  ordinary  domestic  purposes,  or  where  th 
gas  front  any  weU  \s  Aftswai  Iw  V^ftY^Qcary  use  in  eonnw- 
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Dn  with  drilling  and  pumping  operations  on  adjacent  or 
iar-by  tracts,  the  lessee  shall  have  the  option  of  paying 
lyalties  upon  such  gas  wells  of  the  same  percentage  of  the 
ross  proceeds  from  the  sale  of  gas  from  such  wells  as  is 
aid  under  this  lease  for  royalty  on  oil.  The  lessor  shall 
Bve  the  free  use  of  gas  for  domestic  purposes  in  his  resi- 
enee  on  the  leased  premises,  provided  there  be  surplus  gas 
roduced  on  said  premises  over  and  above  enough  to  fully 
derate  same.  Failure  on  the  part  of  the  lessee  to  use  a  gas- 
'oducing  well,  which  cannot  profitably  be  utilized  at  the 
te  herein  prescribed,  shall  not  work  a  forfeiture  of  his 
ise  so  far  as  the  same  relates  to  mining  oil,  but  if  the  les- 
)  desires  to  retain  gas-producing  privileges  the  lessee  shall 
y  a  rental  of  one  hundred  dollars  per  annum  in  advance, 
Iculated  from  date  of  discovery  of  gas,  on  each  gas-pro- 
leing  well,  gas  from  which  is  not  marketed  or  not  utilized 
herwise  than  for  operations  under  this  lease.  Payments 
annual  gas  royalties  shall  be  made  within  twenty-five 
lys  from  the  date  such  royalties  become  due,  other  roy- 
ty  payments  to  be  made  monthly  on  or  before  the  twenty- 
!th  day  of  the  month  succeeding  that  for  which  such  pay- 
ent  is  to  be  made,  supported  by  sworn  statements." 

§  1071.  Capacity  of  Well— How  Determined.— b.  The 
ipacity  of  wells  shall  be  ascertained,  under  the  supervision 
I  the  Secretary  of  the  Interior,  when  necessary  under  the 
ttms  of  the  lease  to  determine  the  amount  of  royalty  to  be 
aDected. 

§  1072.  Not  to  Exceed  75  Per  Cent  Capacity  of  WeU.— 
Except  in  cases  of  emergency,  which  shall  not  exceed 
""i  days,  not  more  than  seventy-five  per  cent  of  the  ca- 
nity of  any  gas  well  shall  be  utilized. 
i  Evidence  of  date  of  discovery  of  gas  wells  and  the 
Sinning  of  utilization  must  be  promptly  furnished  by  the 
^ee  in  the  form  of  a  sworn  statement. 
I  1073.    Annual  Royalty  Before  Development.— (22.)  In 
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oil  and  gas  leases,  until  a  producing  w^  is  completed  ' 
leased  premises,  and  in  all  other  mineral  leases,  advu 
royalty  shall  be  paid  annually  in  advance  from  the  date 
approval  of  the  lease,  aa  follows :  Fifteen  cents  per  acre  p 
annum  for  the  first  and  second  years ;  seventy-five  cents  p 
acre  for  the  fifth  year,  and  on  oil  and  gas  leases  ou  dall 
per  acre  for  each  successive  year;  and  in  the  case  of  mii 
eral  leases  other  than  for  oil  and  gaa,  seventy-five  cents  p( 
acre  annually  after  the  fifth  year ;  the  aums  thus  paid  to  h 
credited  on  the  stipulated  royalties. 

The  advance  royalty  for  the  first  year  shall  be  tendeni 
at  the  time  of  the  filing  of  the  lease  in  the  office  of  th 
United  States  Indian  Superintendent  at  Union  Agency. 

On  all  mineral  leases  other  than  for  oil  and  gas,  vtKi 
the  annual  advance  royalty  becomes  due  on  a  leased  tnit 
from  which  minerals  are  being  produced,  the  lessee  williai 
be  required  to  pny  the  advance  royalty  until  the  royalty  « 
production  during  the  month  within  which  the  adTuW 
royalty,  falls  due  is  accounted  for;  and  if  royalty  on  pro- 
duction equals  or  exceeds  the  advance  royalty  it  will  b( 
accepted  as  covering  both  items,  but  if  it  does  not  equal  th 
advance  royalty  due,  the  lessee  shall  include  the  differem* 
with  his  payment  on  production. 

§  1074.  Rental  for  Delay  in  Dnlling.— (23. )  An  oil  ul 
gas  lessee  shall  drill  at  least  one  well  on  leasehold  witii 
twelve  months  from  the  date  of  the  approval  of  the  k* 
by  the  Kecrctary  of  the  Interior,  or  may  delay  drilling*' 
well  »t)t  exceeding  ten  years  from  the  date  of  such  appw^ 
by  paying  to  the  United  States  Indian  Superintends 
Union  Agency,  Muskogee,  Oklahoma,  for  the  use  and  be* 
fit  of  lessor  (subject  to  the  limitations  and  condition)  il 
said  len.sc  contained),  in  addition  to  said  advance  rortilji 
the  sum  of  one  dollar  per  acre  per  annum,  for  each  year  tli 
completion  of  .such  well  is  delayed,  payable  on  or  befo( 
the  end  of  ojiPh  year.  The  lessee  may  be  required  byti 
Secretary  of  the  \u\mo\-,  ot  by  such  officer  as  he  may 
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nate  for  the  purpose,  to  drill  and  operate  wells  to  offset 
jlls  on  adjoining  tracts  and  within 'three  hundred  feet  of 
B  dividing  line,  or  in  ease  of  gas  wells  the  lessee  may  have 
e  option  of  paying  on  each  proposed  well  a  sum  equal  to 
B  royalty,  which,  under  these  regulations,  would  be  pay- 
le  on  the  well  to  be  offset  instead  of  drilling  such  offset 
jU.  Offset  wells  must  be  drilled,  or  royalties  paid  in  lieu 
drilling,  within  ten  days  after  the  lessee  is  notified  to  do 
,*aud  failure  to  comply  with  such  requirement  shall  con- 
tute  a  violation  of  one  of  the  substantial  terms  of  the 
use. 

(Sections  22  and  23,  Amended  June  29,  1911.    Sec.  1076.) 

§  1075.  Effect  of  Change  in  Regulations  Upon  Existing 
laies. — ^Appropriate  changes  will  be  made  in  the  lease 
rm  to  provide  for  and  carry  into  effect  the  provisions  of 
e  above  modified  regulations  and  such  modifications  of 
le  regulations  and  lease  form  shall  be  effective  May  first, 
neteen  hundred  and  eleven,  and  may,  at  the  option  of  the 
irties,  be  incorporated  in  leases  hereafter  executed  prior 

that  date.  Said  modified  provisions  may  also  be  substi- 
ted  in  any  lease,  executed  prior  to  said  diate  on  forms  now 

heretofore  in  use,  in  lieu  of  corresponding  provisions 
itained  in  such  leases,  upon  formal  stipulations  by  the 
•ties  to  tha't  effect,  when  duly  approved  by  the  Secretary 
the  Interior.  All  leases  which  embrace  the  said  provi- 
tis,  whether  in  original  form  or  by  substitution,  shall  be 
^ject  to  these  regulations. 

Phese  regulations  shall  not  be  construed  as  intended  to 
^t  existing  approved  leases,  except  where  such  leases 
!  modified  by  stipulation,  as  provided  herein,  or  where 
'l  leases  are  susceptible  of  modification  in  these  respects 

regulation. 

F.  H.  Abbott, 
Assistant  Commissioner  of  Indian  Affairs. 
partment  of  the  Interior, 

Washington,  D.  C,  February  6,  1911. 
iproved:    Frank  Pierce,  First  Assistant  SeQv<i\:?ocx . 
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AMENDMENTS  OF  JUNE  29,  1911. 

To  the  Be^rnlations  of  April  20,  1908  (and  wa^m^ 
amenaments),  gorenung  leaednff  of  landi  of  i 
bers  of  the  Five  Civilized  Tribes  in  i 


§  1076.  Amendment  of  Sections  1006  and  1007 
Amended  by  Section  106S.  —  Sections  twenty-tvo 
twentj-three  of  the  Regulations  approved  April  twenti 
nineteen  hundred  anH  eight,  as  rewritten  and  anwo' 
February  Rixth,  nineteen  hundred  and  eleven,  are  li*r 
aiuended  as  follo^vs : 

$  1077.  Advance  Royalty  Not  Refunded.— (22.)  Add 
folloHJiif;  ])RniKrtii>h  fi)  seotinn  )M-eiity-t«>i  as  now  wrid 
"Advance  royalty  accruing  under  this  section  when  r 
shall  not  lie  refunded  to  the  leasee  because  of  iiiiy  siil 
qiiciil  surrender  or  cancellation  of  the  lease,  nor  shall 
lessee  lie  relieved  from  his  ohiigation  to  i>ay  said  advii 
royalty  ajniually  when  it  heeoiiies  due  by  reason  «i : 
suhse<iucn1  surrender  or  cancella'ion  of  such  lease." 

§  I(I7H.  Option  to  Defer  Drillin^f  for  More  Thu  < 
Year— Conditions. — {•2:i.)  Section  twenty-three  of  the  F 
uliLtious  (i)araKnfi'h  four  of  the  lease  fomi)  will  he  enlii 
rewritten  and  is  amended  to  read  as  follows:  "(Rw.! 
The  Ies.see  shall  exercise  diliitence  in  sinkiufr  wells  fttr 
and  natural  (fas  on  land  covered  by  the  lease  and  shalH 
at  least  otie  well  thereon  within  one  year  from  the  ilati 
approval  of  the  lease  by  the  Secretary  of  the  Interior. 
shall  pay  to  tlic  United  States  Indian  Superintendent.  I'l 
Agency,  iluskogcc,  Oklahoma,  for  the  use  and  benefit 
the  lessor,  for  such  whole  year  the  completion  of  surhi 
is  (lela\-od  after  \\\e  Aa\«  «^  wveh  av)proval  by  the  Seerel 
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f  the  Interior,  for  not  to  exceed  ten  years  from  the  date 

*  such  approval,  in  addition  to  the  other  considerations 
lamed  in  the  lease,  a  rental  of  one  dollar  per  acre,  payable 
umually;  and  if  the  lessee  shall  fail  to  drill  at  least  one 
irell  within  any  such  yearly  period  and  shall  fail  to  surren- 
Jer  the  release  by  executing  and  recording  a  proper  release 
hereof  and  otherwise  complying  with  paragraph  seven  of 
he  lease,  on  or  before  the  end  of  any  such  year  during 
^hich  the  completion  of  such  well  is  delayed,  such  failure 
iall  be  taken  and  held  as  conclusively  evidencing  the  elec- 
DTi  and  covenant  of  the  lessee  to  pay  the  rental  of  one  dol- 
r  per  acre  for  such  year,  and  thereupon  the  lessee  shall  be 
isolutely  obligated  to  pay  such  rental.  The  failure  of  the 
asee  to  pay  such  rental  before  the  expiration  of  fifteen 
lys  after  it  becomes  due  at  the  end  of  any  yearly  period, 
i.Ting  which  a  well  has  not  been  completed  as  provided 
^mn,  shall  be  a  violation  of  one  of  the  material  and  sub- 
ftntial  terms  and  conditions  of  the  lease,  and  be  cause  for 
i^^ncellation  of  such  lease  under  paragraph  nine  thereof; 
Mi  such  cancellation  shall  not  in  any  wise  operate  to  re- 
mse  or  relieve  the  lessee  from  the  covenant  and  obligation 
'  pay  such  rental  or  any  other  accrued  obligation.  The 
ssee  may  be  required  by  the  Secretary  of  the  Interior,  or 
^  such  officer  as  he  may  designate  for  the  purpose,  to  drill 
"mA  operate  wells  to  offset  wells  on  adjoining  tracts  and 
ithin  three  hundred  feet  of  the  dividing  line,  or  in  case 

-  gas  wells  the  lessee  may  have  the  option  of  paying  on 
teh  proposed  well  a  sum  equal  to  the  royalty,  which,  un- 
^  these  regulations,  would  be  payable  on  the  well  to  be 
fcet  instead  of  drilling  such  offset  well.    Offset  well  must 

•  drilled,  or  royalties  paid  in  lieu  of  drilling,  within  ten 
^8  after  the  lessee  is  notified  to  do  so,  and  failure  to  com- 
''   with  such  requirement  shall  constitute  a  violation  of 

-  of  the  substantial  terms  of  the  lease.'' 

^«nding  unapproved  leases  will  be  approved  upon  the 
^ition  that  the  lessee  and  surety  agree  to  the  acce\\law<»^ 
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of  the  foregoing  amendments,  and  appropriate  changes  viQ 
be  made  in  the  lease  form  to  provide  for  and  carry  into 
effect  sueh  amendments. 

P.  H.  Abbott, 
Acting  Commissioner  of  Indian  AfFain 
Department  of  the  Interior,  j 

Washington,  D.  C,  June  29,  1911. 
Approved:    Samuel  Adams,  First  Assistant  Secretarr. 

AMEXDMENT  OF  APRIL  20,  1912. 
To  the  Begolatioiu  of  June  20, 1008,  govenung  the 
of  restrictioiu  in  the  Five  Oivilijwd  Tribes. 

§  1079.  Amendment  of  Section  1064.— Section  tmn?- 
nine  of  the  Regulations,  approved  June  twentieth,  niifr 
teen  hundred  and  eight,  under  the  acts  of  Congress  of  Hit 
twenty -seventh,  nineteen  hundred  and  eight  (35  Stat.  31!) 
is  hereby  aniendinend  to  read  as  follows: 

§  1080.    Sale   of   Land   From   Which   Bestrictioiu  l» 
moved.—"  (2!),)     Upon  the  removal  hy  the  Seeretar>"  "^* 
Interior  (if  a  conditional  order  for  the  removal  of  reatA 
lions,  as  provided   in  these   regulations,  the  land  covert 
thereby  to  lie  sold  under  the  supervision   of  the  Suptri 
tendent  of  the  Union  Agency,  the  said  Superintendent 
hereby  authorized,  in  such  cases,  as  he  considers  to  bed 
the  best  interests  of  the  respective  allottees  so  to  do,  tod 
vertise  and  sell  said  land  by  sealed  bids  or  at  public  M 
tion  for  not  less  than  the  appraised  value,  for  cash  oruj 
deferred  payments,  any  such  deferred  payment  sales  tol 
iriade  under  the  following  terms: 

"  'Where  the  consideration  is  five  hundred  dollars) 
less,  at  least  one-half  to  be  paid  in  cash  at  the  time  of 
sale  and  the  remainder  to  be  evidenced  by  purchasers  M 
due  and  payable  in  not  more  than  eighteen  months  d 
the  date  ot  puvcWse  aud  secured  by  first  mortgage  m' 
premises  cwnveyeOi.  * 
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Where  the  consideration  exceeds  five  hundred  dollars, 
I  is  not  more  than  one  thousand  five  hundred  dollars, 
least  one-third  to  be  paid  in  cash  at  the  time  of  sale  and 

remainder  in  two  equal  payments  evidenced  by  pur- 
ser's note  or  notes  to  fall  due  not  more  than  two  and 
>-half  years  from  date  of  purchase,  and  secured  by  first 
rtgage  on  the  premises  conveyed.' 

'Where  the  consideration  exceeds  one  thousand  five  hun- 
d  dollars,  at  least  one-fourth  to  be  paid  in  cash  at  the 
e  of  sale  and  the  remainder  in  three  equal  payments 
ienced  by  purchaser's  note  or  notes  to  fall  due  not  more 
n  three  and  one-half  years  from  the  date  of  purchase 
I  secured  by  first  mortgage  on  the  premises  conveyed. 

'All  cash  payments  at  the  time  of  sale  to  be  paid  into 
hands  of  the  cashier  and  special  disbursing  agent  of  the 
ion  Agency,  Muskogee,  Oklahoma,  or  his  successor  in 
hority  and  all  notes,  and  mortgages  securing  same,  to 
itain  the  express  condition  that  no  payment  purporting 
discharge,  satisfy,  or  release  the  indebtedness  evidenced 
reby,  unless  such  payments,  and  interest  accruing  there- 
are  made  to  the  cashier  of  the  Union  Agency,  or  his 
;cessor  in  authority,  for  the  benefit  of  the  proper  allot- 
s,  or,  if  such  note  or  notes  are  properly  negotiated  with 
!  approval  of  the  Secretary  of  the  Interior,  to  the  owner 
owners  of  such  notes,  shall  operate  as  a  release,  satisfac- 
1,  discharge  or  payment  thereof,  and  such  notes  shall  be 
i-negotiable  except  with  the  approval  of  the  Secretary 
the  Interior.  Said  note  or  notes  shall  be  held  by  the 
I  cashier  of  the  Union  Agency,  or  his  successor  in  au- 
rity,  for  collection  when  due.  Said  note  shall  draw  in- 
«t  from  date  of  execution  until  paid  at  the  rate  of  eight 
cent  per  annum. 

All  moneys  received  by  the  said  cashier  of  the  Union 
ncy,  or  his  successor  in  authority,  on  account  of  de- 
ed payments,  and  accrued  interest  thereon,  shall  be  de- 
ted  or  held  to  the  credit  of  the  proper  allottee  in  In- 
dual  Bank  Accounts,  and  to  be  subject  lo  \.V^  T\i\fe'^, 
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regulations,  and  orders  of  this  Department  govenang  tkt 
holding  of  moneys  so  deposited  or  the  disbursement  tbenoi 
"This  amendment  shall  apply  to  any  order  of  this  IV 
partment  heretofore  made  covering  the  sale  of  allotted  ludi 
of  members  of  the  Five  Civilised  Tribes  where  the  land  cot* 
ered  by  such  order  has  not  been  sold  and  such  order  is  itJH 
in  effect." 

Robert  G.  Valentine, 
Commissioner  of  Indian  Aflain. 
Department  of  the  Interior,  AprQ  20,  1912. 

Approved:  Samuel  Adams,  First  Assistant  Secretaij. 

Amendment  of  Oct.  14,  1907,  to  section  fifteen  of  the  np- 
lations  of  June  11,  1907,.  goveniing  the  leaiini  i 
lands  allotted  to  members  of  the  Five  Oii^ai 
Tribes  in  the  Indian  Territoiy. 

§  1081.  Amendment  of  Section  15— BegnlationB  of  Jnt 
11,  1907. — Section  fifteen'  of  the  regulations  referred  W 
above  is  hereby  amended  to  read  as  follows : 

§  1082.  Royalty  on  Oil.— (15.)  The  minimum  mte  «1 1 
royalty  on  oil  shall  be  ten  {10)  per  cent  of  the  gross  pnv 
cceds  of  all  oil  produced  from  the  leased  premises,  pC- 
iiient  to  be  made  at  the  time  of  the  sale  or  disposition  of  tfce 
oil,  hut  the  Seeietary  of  the  Interior  may,  from  time  1' 
time,  increase  the  existing  minimum  rate  of  royalty  lo ' 
mininiuiii  rate  not  exceeding  sixteen  and  two-thirds  (162-31 
per  cent,  provided  that  any  lease  hereafter  delivered  to  tl* 
lessee,  in  which  the  royalty  specified  is  at  any  time  1« 
than  the  minimum  rate  of  royalty  in  force  at  that  time.is 
fixed  ill  accordance  herewith,  shall  be  subject  to  such  mini- 
mum  rate  of  royalty  instead  of  the  rate  originally  apeeiW 
in  the  lease. 

C.   F.   Larrflbee, 
Acting  Commissioner  of  Indian  Aftain- 
Departnient  ol  W  \n\en(\T,  October  14,  1907. 

Approved  ■■   3a\ftC*  ^uicX^V  ^«A.'SA.,'&t^-w.tiry. 
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AMENDMENT  OF  NOVEMBER  29,  1912. 

§  1083.  Amendment  of  Section  1060  as  Amended  by 
bction  1067. — Section  twenty-five  ef  the  Revised  Regula- 
tions of  April  twentieth,  nineteen  hundred  and  eight,  cov- 
ering the  leasing  of  the  lands  in  the  Five  Civilized  Tribes 
tepromulgated  June  twentieth,  nineteen  hundred  and  eight, 
k  further  amended  by  adding  to  the  said  section  as  re- 
irritten  and  amended  July  twenty-third,  nineteen  hundred 
Uid  ten,  the  following : 

§  1084.  Withholding  Money  Due  Member  Authorized. — 
Proyided,  however,  that  the  said  superintendent,  or  other 
(Beer  in  charge  of  the  Union  Agency,  is  authorized,  in  his 
iscretion,  where  considered  for  the  best  interests  of  any 
dult,  minor,  or  incompetent  lessor,  or  his  or  her  heirs,  for 
^hose  account  royalties,  rents,  or  payments  accruing  under 
my  lease  have  been  paid  to  said  superintendent,  to  with- 
MAd  the  disbursement  of  such  royalties,  rents  or  payments, 
rtolly  or  in  part  from  any  such  adult,  or  guardian  or 
"Orator  of  any  such  minor  or  incompetent,  or  his  or  her 
t^irs,  until  such  time  or  times  as  the  payment  thereof  is 
^wnsidered  best  for  the  benefit  of  said  lessor,  or  his  or  her 

Lewis  C.  Laylin, 
Assistant  Secretary. 
Pproved,  Nov.  29,  1912. 

AMENDMENTS  OF  MAY  12,  1913. 

Effective  June  1,  1913. 

§  1085.  Amendment  of  Sections  986,  1010,  1013  as 
emended. — Sections  two,  six  and  thirty  of  the  regulations 
^proved  April  twentieth,  nineteen  hundred  and  eight,  with 
•l>sequent  amendments,  are  hereby  further  amended  and 
Odified  to  read  as  follows: 
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§  1086.  LeaMB  in  QuadrupUcaie  to  B«  Filed  WithiBM 
Days. — (Sec.  2.)  All  leases  shall  be  in  quadruplicate,  u^ 
with  the  papers  required,  shall  be  filed  within  thirty  iMjt 
from  and  after  the  date  of  execution  hy  the  lessor,  ffith  tkt 
United  States  Indian  Superintendent  at  Union  Agency,  Mm- 
hogee,  Oklahoma. 

Assignments  of  leases  and  stipulations  modifying  the 
terms  of  existing  leases  shall  also  be  filed  with  said  Supu- 
intendent  within  thirty  days  from  and  after  the  date  of 
execution. 

§  1087.  Fm  for  Filing  Leases  and  AssignmenU^A  fil- 
ing fee  of  five  dollars  for  each  lease  and  each  assignmcid, 
and  two  dollars  for  each  stipulation  modifying  the  term 
of  existing  contracts,  is  hereby  required,  and  shall  itrm- 
pany  each  lease,  assignment  or  stipulation  from  and  sfttr 
June  first,  nineteen  hundred  and  thirteen.  Sueh  fees  shall 
be  accounted  for  by  the  disbursing  agent  of  Union  Ag^nrj 
as  miseellaneou.s  receipts  Class  IV,  subject  to  disburBemeot 
under  the  regulations  governing  such  funds. 

§  10t48.  Notice  of  Execntiou  of  Lease.— Within  tvtaij- 
four  hours  of  the  execution  by  an  Indian  lessor  of  be  oiL 
gas  or  other  niinenil  lease,  which  requires  the  approvil  of 
the  Secretary  of  the  Interior,  the  lessee  must  either 
the  office  of  the  Siiperintendent  of  Union  Agency  or  d^ 
posit  ill  the  mails  addressed  to  said  Superintendent  a  ndis 
of  the  execution  of  stieh  lease,  signed  by  the  lessee  oi  Ifl 
aRCiit  upon  a  form  furnished  with  the  lease  blanks,  shovii! 
date  and  hour  of  execution,  description  of  land,  name  d 
parties,  character  of  lease,  etc.  It  is  preferred  that  ibf* 
notices  be  sent  by  registered  mail.  If  not  so  sent,  (t^'^ 
proof  of  mailing  may  be  required.  Immediately  upoi  «■ 
ceipt  of  such  notice  by  the  Superintendent,  entry  th«iM 
will  be  made  in  the  same  manner  as  leases  are  indexed  f« 
the  inforniatiim  mid  iu»tice  of  the  public.  Failure  fo  till 
the  lease  wWhin  V\\\t\v  A«.>"*  ^T<i«*^  ».™i  after  the  date  of** 
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Ltion,  will  be  considered  an  abandonment  thereof,  and  the 
nd  may  be  leased  to  other  parties. 

Piling  fees  will  be  increased  in  the  discretion  of  the  Sec- 
5tary  of  the  Interior  where  assignments  and  stipulations 
re  not  filed  within  the  required  time. 

§  1089.  No  Operation  Until  Lease  Approved.— (Sec.  26.) 
perations  will  not  be  permitted  under  any  lease  requiring 
>proval  of  the  Secretary  of  the  Interior,  until  the  ap- 
roved  lease  has  been  delivered.  If  there  has*  been  a  con- 
st  respecting,  a  lease  or  leases,  the  approved,  disapproved 
'  cancelled  parts  thereof  will  be  held  in  the  office  of  the 
iperintendent  for  five  days  after  promulgation  by  him,  by 
ailing  or  delivery,  of  the  Department's  decision,  and  will 
>t  be  delivered,  if  within  that  period  a  motion  for  review 
r  reconsideration  be  filed,  until  such  motion  is  passed  upon 
y  the  Department. 

§  1090.  Facilities  for  Gapping  Wells  to  Be  Provided.— 
Sec.  30.)  (a)  Lessees  drilling  for  oil  or  gas  on  Indian 
wds  must  keep  at  each  well  ready  for  immediate  use,  the 
^t  approved  facilities  for  capping  the  well  to  prevent  the 
^ste  of  gas  or  oil  in  the  case  of  the  unexpected  flow  of 
ither  from  the  well;  in  case  of  wells  already  under  way, 
^mediately  notify  the  Superintendent  of  the  ITnion  Agency 
f  the  exact  location  of  each  well  and  the  kind  of  equip- 
ent  for  capping  oil  and  gas  wells  provided  by  them. 
^teees  must  hereafter  furnish  such  report  immediately 
>on  the  commencement  of  every  new. well. 

§  1091.    Escape  of  Oas  Not  Permitted.- (b)     In  all  oil 

gas  wells  where  gas  occurs  above  the  oil,  the  gas  must 
forced  back  and  held  in  the  strata  until  needed — in  which 

^e  the  drilling  for  oil  can  be  resumed  as  soon  as  the  gas 

'^  been  confined  in  its  own  stratum — or  the  drilling  must 
discontinued  and  the  well  securely  capped  to  prevent  the 

^te  of  the  gas;  or  the  gas  must  be  cased  off  and  brought 

Lt  of  the  well  for  use,  separate  from  the  o*\\. 


{  1094  LANDS  OF  THE   FIVE  CIVILUED  TBIBES. 

In  no  case  shall  gas  occurring  in  strata  above  the  c 
used  to  lift  oil  from  the  oil  bearing  strata  to  the  Btirfaet 
be  allowed  to  escape. 

(c)  Operators  will  be  expected  to  exercise  every 
sonable  precaution  to  avoid  waste  of  natural  gas,  after 
aration  from  the  oil,  where  the  gas  occurs  in  the  same  si 
and  comes  from  the  wells  with  the  oil. 

In  general,  every  possible  precaution  must  be  take 
atop  the  present  waste  and  prevent  future  waste  of  nal 
gas  both  at  the  wells  and  from  connecting  pipe  lines, 
also  to  prevent  the  wasteful  use  of  gas  about  the  welli 

§  1092.  Oasing  OfT  Water.— (d)  When,  in  the  eo 
of  drilling,  operators  strike  water,  drilling  must  be  stop 
before  proceeding  into  the  strata,  until  adequate  provi 
has  been  made  for  pennanently  shutting  out  the  water 
thus  preventing  its  reaching  either  the  overlying  or  ur 
lying  oil  and  gas-bearing  strata. 

§  1093.  Penalty  for  Failure  to  Comply. — (e)  A  fa: 
on  the  part  of  the  lessee  or  operators  to  prevent  a  wasi 
gan  and  to  prevent  the  oil  and  gas  strata  from  an  infto 
water,  as  provided  by  these  regulations,  shall  be  a  vioh 
of  one  of  the  material  and  substantial  terms  and  condii 
of  the  lease  and  shall  subject  the  lease  to  eancellalioi 
the  Secretary  of  the  Interior. 

§  1004.    Date    Amendments    Become    Effective.— T 

amendments  ^hall  become  effective  and  be  in  full  force  I 
and  after  June  first,  nineteen  hundred  and  thirteen, 
supersede  all  former  regulations  in  conflict  therewith. 
P.  H.  Abbott. 
Acting  Commissioner  of  Indian  AfFaii 
Department  of  the  Interior, 

Washington,  D.  C,  May  12,  1913. 
Approved :  FranWm  ^.  ViMvft,9i%,'E«,Ury. 
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AJtfENDMBNT  OP  DECEMBER  21,  1914. 

§  1095.  Amendment  of  Section  1001  as  Amended  by  Sec- 
ion  1043. — Section  seventeen  of  the  regulations  of  April 
ventieth,  nineteen  hundred  and  eight,  is  hereby  amended 
id  modified  to  read  as  follows : 

§  1096.  Agricultural  Leases,  Requirements. — ^''Leases 
her  than  mineral,  which  require  the  approval  of  the  Sec- 
tary of  the  Interior,  shall  be  made  in  quadruplicate  upon 
»rms  prescribed  by  said  Secretary,  and  with  the  papers 
quired  shall  be  filed  as  soon  as  possible  after  execution 
ith  the  field  clerk  or  other  local  representative  in  charge 
r  the  district  in  which  the  land  is  situated.  Any  unsual 
slay  in  filing  must  be  explained,  and  if  more  than  thirty 
ays,  the  consent  of  the  lessor  may,  in  the  discretion  of  the 
tvmmissioner  of  Indian  Affairs,  be  required.  Provided,  that 
D  such  lease  will  be  accepted  or  filed  after  the  expiration 
f  60  days  from  the  date  of  its  execution.  Lessees,  when 
Squired,  shall  furnish  bond  with  satisfactory  surety,  in  a 
am  equal  to  the  entire  rental.  The  general  rules  prescribed 
3r  oil  and  gas  leases  will  be  followed  as  far  as  applicable 
»r  leases  for  other  purposes,  particularly  as  to  corpora- 
-ons." 

E.  B.  Meritt, 
Assistant  Commissioner  of  Indian  Affairs. 

apartment  of  the  Interior, 

Washington,  D.  C,  December  21,  1914. 

^proved :  Bo  Sweeney,  Assistant  Secretary. 

AMENDMENTS  OF  JANUARY  16,  1915. 

^  1097.  Amendment  of  Section  1058. — Section  twenty- 
>€e  of  the  regulations  approved  June  twentieth,  nineteen 
todred  and  eight,  under  the  provisions  of  the  Act  of  Con- 
ges approved  May  twenty-seventh,  nineteen  hundred  and 
tht  (Stats.  312),  is  hereby  amended  to  Tcad  ?l^  ioW^\\^\ 
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g  1098.    Sale  of  Befftiicted  Land— Bidi^"BidA  foi 

purchase  of  allotted  Indian  lands  of  reatrieted  allottees 
be  received  at  the  office  of  the  local  fleld  representati' 
the  Department  for  the  district  in  which  the  land  is  sil 
at  the  duly  advertiaed  hour  of  the  day  on  whicl  the 
are  to  be  received  and  such  hour  ahall  not  be  earlier 
ten  o'clock  a.  m.,  and  not  later  than  four  o'clock  p.  i 
the  date  set  for  the  sale." 

§  1099.  Amendment  of  Section  1004  u  Amended  I17 
tion  1079. — Section  twenty-nine  of  the  regulations  sppr 
June  twentieth,  nineteen  hundred  and  eight,  and  the  am 
ments  thereto  approved  April  twentieth,  nineteen  hun 
and  twelve,  under  the  Act  of  Congress  approved  May  t 
ty-seventh,  nineteen  hundred  and  eight  (36  Stats.  31' 
hereby  amended  to  read  as  follows : 

§  1100.  Sale  of  Restricted  lAod,  Interest  on  Defe 
Faymenta. — "Notes  representing  deferred  payments  of 
sideration  paid  for  allotted  Indian  lands  of  restricted  a 
tees  shall  bear  interest  from  date  of  execution  uatii  | 
at  the  rate  of  six  per  cent  per  annum." 

These  amendments  shall  apply  to  any  order  of  the 
partment  heretofore  made  covering  the  sale  of  allnl 
lands  of  members  of  the  Five  Civilized  Tribes  where 
lands  covered  by  such  order  have  not  been  sold  and  s 
order  is  stiil  in  eflEect. 

Cato  Sells. 
Commissioner  Indian  Affuin 
Department  of  the  Interior,  January  16,  1915, 
Approved :  A.  A.  Jones, 

First  Assistant  Secretary  of  the  Interior. 

AME\nME\T  OP  -n^NE  18,  1915,  TO 

§  1101.  Amendment  of  Section  996.— Section  elewn 
the  regiilations  oi  April  twentieth,  nineteen  hundred  1 
eight. 
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n  connection  with  the  consideration  and  approval  of 
ses  of  minors*  lands,  the  following  general  rules  are  pro- 
Igated :  , 


i  1102.    Lease  Extending  Beyond  Minority  of  Lessor. — 

)  A  lease  for  a  term  extending  beyond  the  minority  of 
I  lessor  will  not  be  considered  unless  it  is  sufficiently 
>wn  that  such  a  lease  is  necessary  to  prevent  damage  by 
.son  of  drainage  or  otherwise. 

\  1103.  Lease  on  Lands  of  Minor  Near  Majority. — (2.) 
ases  covering  the  lands  of  minors  who  will  become  of  age 
one  or  two  years  will  not  be  favorably  considered  unless 
ire  is  likelihood  of  the  land  being  jeopardized  during  such 
riod  by-reason  of  development  of  the  adjacent  proper- 
s. 

§  1104.  Lease  Extending  Beyond  Minority,  Approval. — 
.)  Minors'  leases  will  be  approved  except  as  mentioned 
Rule  1  to  continue  during  the  minority  of  lessor  and  as 
ig  thereafter  as  oil  or  gas  is  found  in  payiiig  quantities 
lere  said  minors  will  become  of  age  in  two  years  or  more. 
le  stipulated  term,  however,  not  to  exceed  ten  years, 
apartment  of  the  Interior, 
Washington,  D.  C,  June  18,  1915. 

^proved:  Bo  Sweeney,  Assistant  Secretary. 

AMENDMENT  OP  NOVEMBER  20,  1915. 

§  1105.  Amendment  of  Section  996. — Section  twelve  of 
;  the  regulations  of  April  twentieth,  nineteen  hundred  and 
ght,  is  amended  to  read  as  follows : 

§  1106.  Bonds. — **The  right  is  specifically  reserved  to 
srease  the  amount  of  any  such  bond  above  the  sum  named 
any  particular  case  and  to  accept  substitute  bowAs»  ^\\fcx^ 
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the  Secretary  of  the  Interior  deemed  it  proper  to  do  w. 
Bonds  covering  other  mineral  leases  shall  be  in  such  nm 
as  may  be  iixed  by  the  Secretary." 

£.  B.  Meritt, 
Assistant  Commissioner. 
Approved:  Nov.  20,  1915. 

Bo  Sweeney,  Assistant  Secretary. 

REaULATIONS    TO    GOVERN   OIL   AND   GAS  OPEB- 

ATIONS  ON  RESTRICTED  LANDS  IN 

OKLAHOMA. 

§  1107.  Definition  of  Terms  Used. — The  following  ex- 
pressions, wherever  used  in  the  lease  and  regulations,  shill 
have  the  meaning  now  designated,  viz: 

Superintendent. — The  superintendent  of  any  IndiBB 
agency  in  Oklahoma,  or  any  other  person  who  may  be  in 
charge  of  such  agency  and  reservation,  and  it  shall  be  to 
duty  to  enforce  compliance  with  these  regulations. 

Inspector. — Any  person  appointed  as  inspector  of  o'l  and 
gas  operations,  or  who  may  be  designated  by  the  Secreurj 
of  the  Interior  or  the  Commissioner  of  Indian  Aifa.rs  W 
supervise  oil  or  ga.s  operations  on  restricted  Indian  ^ands.  I 
acting  under  general  instructions  from  the  Bureau  of  Jliiifi 
and  under  the  supervision  of  the  superintendent. 

Oil  Lessee. — Any  person,  firm,  or  corporation  to  wbti 
oil-milling  lease  is  made  under  these  regulations. 

Gas  Les-see.— Any  person,  firm,  or  corporation  to  wh 
gas  lease  is  made  under  these  regulations. 

Leased  Liinds. — The  term  "leased  lands"  or  "kasi 
premises"  or  "leased  tract"  shall  mean  any  restiifteJ 
lands  belonging  to  Indian  allottees  within  the  State  of  Ok- 
lahoma from  which  restrictions  have  not  been  remo^'ediai 
which  have  been  leased  by  such  allottees  with  the  appro^'' 
of  the  Secretary  of  the  Interior. 


$  1108.    Ko  Operations  Until  Lease  Approved.— (1. 
operations  sliaW  \>e  T>(;vm\\.\tft>  u'^tv  m>?j  ^Twit  of  land  "d"' 
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a  lease  covering  such  tract  shall  have  been  approved  by 
the  Secretary  o£  the  Interior. 

§  1109.    Inspector,  Powers  and  Duties  of. — It  shall  be  the 
duty  of  the  inspector — 

(2.)  To  visit  from  time  to  time  leased  lands  where  oil 
and  gas  mining  operations  arc  being  conducted  and  to  in- 
ipect  and  supervise  such  operations,  with  a  view  to  pre- 
venting waste  of  oil  and  gas,  damage  to  oil,  gas,  or  water 
bearing  formations,  or  to  coal  measures  or  other  mineral- 
bearing  deposits,  or  injury  to  property  or  life,  in  accord- 
incc  with  the  provisions  of  these  regulations. 

§  1110.  To  Supervise  Operations. — (3.)  To  make  reports 
to  the  superintendent  and  to  the  Bureau  of  Mines  as  to  the 
general  conditions  of  the  leas<\s,  property,  and  the  manner 
in  which  operations  are  being  conducted,  and  his  orders 
complied  with. 

(4.)  To  consult  and  advise  with  the  superintendent  as 
to  the  condition  of  the  leased  lands,  and  to  submit  informa- 
tion and  recommendations  from  time  to  time  for  safeguard- 
ing and  protecting  the  property  of  the  lessor  and  securing 
eompliance  with  the  provisions  of  these  regulations. 

(5.)  To  give  such  orders  or  notices  as  may  be  necessary 
to  secure  compliance  with  the  regulations  and  to  issue  all 
necessary  instructions  or  orders  to  lessees  to  stop  or  modify 
«uch  methods  or  practices  as  he  may  consider  contrary  to 
the  provisions  of  such  regulations. 

(6.)  To  modify  or  prohibit  the  use  or  continuance  of 
any  operation  or  method  which,  in  his  opinion,  is  causing 
or  is  likely  to  cause  any  surface  or  underground  waste  of 
oil  or  gas  or  injury  to  any  oil,  gas,  water,  coal,  or  other 
mineral  foimation,  or  which  is  dangerous  to  life  or  prop- 
erty or  in  violation  of  the  provisions  of  these  regulations. 

(7.)     To  prescribe,  subject  to  the  approval  oi  \.\v^  ^xjc^^^- 
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intendent,  the  manner  and  form  in  which  all  records 
ports  called  for  by  these  regulations  shall,  be  made  I 
lessee. 

(8.)  To  prohibit  the  drilling  of  any  well  into  an; 
ducing  sand,  when  in  his  opinion  and  with  the  appro 
the  superintendent  the  marketing  facilities  are  inade 
or  insnfficient  provision  has  been  made  for  controllif 
flow  of  oil  or  gas  reasonably  to  be  expected  therefroi 
til  such  time  as  suitable  provision  can  be  made. 

(9.)  To  prescribe  or  approve  the  methods  of  di 
wells  through  coal  meaatfres  or  other  mineral  deposit 

(10.)  To  determine  when  and  under  what  eonditi 
producing  well  may  be  drilled  deeper  and  under  wha 
ditinus  a  producing  well  or  sand  may  be  abandoned. 

(11.)  To  i-equire  that  tests  shall  be  made  to  detect 
of  oil  or  gas  or  the  presence  of  water  in  a  well,  and  t( 
scribe  or  approve  the  methods  of  conducting  such  te 

(12.)  To  require  that  any  condition  existing  subset 
to  the  completion  of  a  well  which  is  causing,  or  is  likf 
cause,  damage  to  an  oil,  gas,  or  water  bearing  fonni 
or  to  coal  measures,  or  other  mineral  deposits,  or  whi 
dangerous  to  life  or  property,  be  corrected  as  he  may 
scribe  or  approve. 

_(]3.)  To  approve  the  type  or  size  of  separators  us 
separate  the  oil,  gas,  or  water  coming  from  a  well. 

(14.)  The  inspector  may  limit  the  percentage  ol 
open  flow  capacity  of  any  well  which  may  be  utilited 
in  his  opinion  such  action  is  necessary  to  properly  pr 
the  gas-producing  formation. 

(35.)  The  inspector  shall  be  the  sole  judge  of  wh 
his  orders  have  been  fully  complied  with  and  carried 

§  1111.    Duties  of  Lessees  to  Applet  Local  Agi 
(16.)    Before  ac^waV  AtWWw^  ot  iifeNdV-aQmeut  operation 
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enced  on  the  leased  lands,  or  within  not  less  than 
'  days  from  the  date  of  approval  of  these  regulations 
$e  of  producing  leases,  or  leased  lands  on  which  such 
tions  have  been  commenced  prior  to  such  approval, 
jssee  or  assignee  shall  appoint  a  local  or  resident  rep- 
tative  within  Osage  County  or  Oklahoma  on  whom  the 
intendent  or  other  authorized  representative  of  the 
ptment  of  the  Interior  may  serve  notices  or  otherwise 
tunicate  with,  in  securing  compliance  with  these  regu- 
is  and  shall  notify  the  superintendent  of  the  name  and 
)ffice  address  of  the  representative  so  appointed. 

the  event  of  the  incapacity  or  absence  from  the  county 
eh  designated  local  or  resident  representative,  the  les- 
iiall  appoint  some  person  to  serve  in  his  stead  and  in 
bsence  of  such  representative,  or  of  notice  of  the  ap- 
ment  of  a  substitute,  any  employee  of  the  lessee  upon 
eased  premises  or  the  contractor  or  other  person  in 
:e  of  drilling  operations  thereon  shall  be  considered 
epresentative  of  the  lessee  for  the  purpose  of  service 
ders  or  notices  as  herein  provided,  and  service  upon 
such  employee,  contractor,  or  other  person  shall  be 
ed  service  from  the  lessee. 

112.    To  Submit  Report  Showing  Location  of  Proposed 

J. — (17.)  Five  days  prior  to  the  commencement  of 
ng  operations  lessee  shall  submit,  on  forms  to  be  fur- 
d  by  the  superintendent,  a  report  in  duplicate  show- 
he  location  of  the  proposed  wells. 

[113.  To  Keep  Log  of  Well.— (18.)  Lessee  shall  keep 
the  leased  premises  accurate  records  of  the  drilling, 
lling,  or  deepening  of  all  wells,  showing  formations 
fd  through,  casing  used,  together  with  other  informa- 
is  indicated  on  prescri})ed  forms  to  be  furnished  by  the 
•intendent,  and  shall  transmit  such  and  other  reports 
aerations  when  required  by  the  superintendent. 
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§  1114.    To  Fnrniah  Plats  of  Pramlwi.— (19.)    I 

shall  furnish  on  the  first  day  of  January  and  the  fini 
of  July  of  each  year  a  plat  in  manner  and  form  as 
scribed  by  the  superintendent,  showing  all  wells,  aeti' 
abandoned,  on  the  leased  lands,  and  other  related  infc 
tion.    Blank  plats  will  be  furnished  upon  application 

§  1115.  ShaU  Bbrk  AU  Kigs  and  Walls.— (20.)  L 
shall  clearly  and  permanently  mark  all  rigs  or  wells 
conspicuous  place,  with  the  name  of  the  lessee  and  the  i 
ber  or  designation  of  the  well,  and  shall  take  all  neeef 
precautions  for  the  preservation  of  these  markings. 

§  1116.    No  W«llB  to  Be  Drilled  '^ntUu  Certain  Lii 

— (21.)  Lessee  shall  not  drill  within  three  hundred  fet 
boundary  line  of  leased  lands  except  with  the  consen 
the  superintendent.  Lessee  shall  not  locate  any  well  or  ■ 
within  two  hundred  feet  of  any  public  highway  or 
building  used  as  a  dwelling,  granary,  barn,  or  establif 
watering  pliice,  exeept  with  the  written  permission  of 
superintendent. 

§  1]]7.  Mud-fluid  Process.— (22.)  Lessee  shall  no 
the  superintendent,  in  advance,  of  intention  to  use  the  m 
fluid  process  of  drilling,  so  that  the  inspector  may  appt 
the  method  and  material  to  be  used,  in  the  event  the  op< 
tor  is  not  familiar  with  this  process. 

§  1118.  To  Provide  Slush  Fit.— (23.)  Lessee  shall  p 
vide  a  properly  prepared  slush  pit  into  which  all  a 
pumpinKH  ami  other  materials  extracted  from  the  well* 
ing  the  proces.s  of  drilling  shall  be  deposited.  Such  « 
puinpings  and  materials  shall  not  be  allowed  to  run  fl' 
the  surface  of  the  hind.  The  construction  of  such  pits  ski 
he  subject  to  the  approval  of  the  inspector. 

§  mil.  To  Ca&6  Off  Water.— (24.)  Lessee  shall  »* 
fually  shut  out  u\\4  ^-xnXwA*;  wft^^f^X^t  \x<sw>.miy  oil  orp 
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jtratum  and  take  all  proper  precaution  and  meas- 
revent  the  contamination  or  pollution  of  any  fresh 
pply  encountered  in  any  well  drilled  for  oil  or  gas. 

.    Each  Sand  to  Be  Protected. — (25.)    Lessee  shall 

0  the  satisfaction  of  the  inspector  each  productive 
IS  bearing  formation  drilled  through  for  the  pur- 
)roducing  oil  or  gas  from  a  lower  formation. 

.  Oate  Valve. — (26.)  Lessee  shall  place  an  ap- 
^ate  valve,  or  other  approved  controlling  device, 
nnermost  string  of  casing  seated  in  the  well,  and 
le  in  place  and  in  proper  condition  for  use  until  the 
eompleted,  whenever  drilling  operations  are  com- 
n  ** wildcat**  territory  or  in  a  gas  or  oil  field  where 
ssures  are  known  to  exist,  whenever  the  inspector 
?m  same  necessary  for  the  proper  control  of  the 
on  from  the  well. 

!.  GkirS  Not  to  Be  Wasted.— (27.)  When  natural 
ncountered  in  commercial  quantities  in  any  well, 
mil  confine  such  gas  to  its  natural  stratum  until 
le  as  the  same  can  be  produced  and  utilized  with- 
te,  it  being  understood  that  a  commercial  quantity 
Toduced  by  a  well  is  any  unrestricted  fiow  of  nat- 
in  excess  of  two  million  cubic  feet  per  twenty-four 
Provided,  That  if  in  the  opinion  of  the  superin- 
gas  of  a  lesser  quantity  shall  be  of  commercial 
he  superintendent  shall  have  authority  to  require 
ervation  of  said  gas.  Water  shall  not  be  introduced 
'  well  where  such  introduction  will  operate  to  kill 
ct  the  open  flow  of  gas  therein. 

1  Oil  and  Gas  to  Be  Separated.— (28.)  Lessee 
)arate  the  oil  from  the  p:as  when  l)oth  are  produced 
lercial  quantities  from  the  same  formation  or  under 
nditions  as  mi^ht  result  in  waste  of  oil  or  ^a^  \w 
2ial  quantities. 
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§  1124.    Goa  Not  to  Be  Used  for  Llftiiig  00^(29. 

see  shall  not  use  natural  gas  from  a  distant  or  » 
stratum  for  the  purpose  of  flowing  or  lifting  the  oil 

§  1125.    OU  or  Oas  Not  to  Be  Waftad— (30.) 
shall  prevent  oil  or  gas  or  both  from  escaping  from  ai 
into  the  open  air,  and  not  permit  any  oil  or  gas  wel 
wild  or  to  burn  wastefully. 

§  1126.  Use  Of  Nataral  Oas.— (31.)  Lessee  shall  i 
natural  gas  in  place  of  steam  to  operate  engines  or 
under  direct  pressure  except  with  the  special  permisi 
the  inspector. 

§  1127.  Oas  in  Flambeau  LightB.-.(32.)  Lessee 
not  use  natural  gas  in  flambeau  lights,  save  as  autt 
or  approved  by  the  inspector. 

(33.)  Lessee  shall  use  every  possible  precaution, 
cordance  with  the  most  approved  methods,  to  slop  an 
vent  waste  of  natural  gas  and  oil,  or  both,  at  the  wel 
from  connecting  lines,  and  to  prevent  the  wasteful  i 
tion  of  such  gas  abuut  the  well. 

§  1128.  Must  Notify  Superintendent  of  Intent 
(34.)  Lessee  shall  notify  the  superintendent  a  reoa 
time  in  advance  of  starting  work,  of  intention  to  r 
deepen,  plug,  or  abandon  a  well ;  and  whenever  the  : 
intendent  or  inspector  has  given  notice  that  extra  p 
tions  are  necessary  in  the  plugging  of  wells  in  a  part 
territory,  lessee  shall  give  at  least  three  days'  advaii' 
tice  of  such  intended  plugging. 

§  1129.  Abandoning  Wells. —  (35.)  Lessee  shol 
abandon  any  well  for  the  purpose  of  drilling  deeper  f 
or  gas  unless  the  producing  stratum  is  properly  prut 
and  shall  not  abandon  any  well  producing  oil  or  gase 
with  the  approvaV  ol  X'bft  su^TwAfttAwS.  at  where  it  t 
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emonstrated  that  the  further  operation  of  such  well  is 
ommercially  unprofitable. 

§  1130.  Abandraing  WeUs— Regulation.— (36.)  Lessee 
hall  plug  and  fill  all  dry  or  abandoned  wells  on  the  leased 
ands  in  the  manner  required,  and  where  any  such  well  pen- 
itratea  an  oil  or  gas  bearing  formation  it  shall  be  thor- 
raghly  cleaned  to  the  bottom  of  the  hole  before  being 
slagged  or  filled,  and  shall  then  be  filled  with  mud-laden 
laid  of  a  consistency  approved  by  the  inspector,  from  the 
aottom  to  the  top  thereof,  before  any  casing  is  removed 
Crom  the  well,  or  in  lieu  of  the  use  of  such  mud-fluid,  each 
3dl  and  gas  bearing  formation  shall  be  adequately  proteoted 
i3f  cement,  or  approved  plugs,  or  by  both  such  plugs  and 
Mment,  and  the  well  filled  in  above  and  below  such  cement 
»  pings  with  material  approved  by  the  inspector. 

Where  both  fresh  and  salt  water  are  encountered  in  any 
liy  or  abandoned  well  which  is  not  being  filled  with  mud- 
Bden  fluid  as  hereinbefore  provided,  the  fresh  water  shall 
'C  sofflciently  protected  against  contamination  by  cement 
F  approved  plugs,  or  by  both  such  cement  and  plugs,  to  be 
laced  at  such  points  in  the  well  as  the  inspector  shall  ap- 
**OTe  for  the  protection  of  the  fresh  water. 

S  1131.  Abandoning  Well  in  Goal  Vein.— (37.)  If  such 
tkandoned  or  dry  well  be  in  a  coal  bed  or  other  mineral 
ftSn  deposit,  or  be  in  such  condition  as  lo  warrant  taking 
^"traordinary  precautions,  the  inspector  may  require  such 
B^riations  in  the  above-prescribed  methods  of  pluRgtng  and 
Hing  as  may  be  necessary  in  his  judgment  to  protect  such 
^Sm  or  deposit  against  infiltration  of  gas  or  water,  and  to 
**«tect  all  other  strata  encountered  in  the  well. 


{  1132.  Manner  of  Flagging  to  Be  Approved. — (38.) 
"8  manner  in  which  such  mud-laden  fluid,  cement,  or  plugs 
^•H  be  introduced  in  any  well  being  plugged,  and  the  type 
f-  Plugs  so  used,  shall  be  subject  to  the  approval  of  the  \n.- 
^•etor. 
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In  the  event  the  lessee  or  operator  shall  fail  to  plug  prop- 
erly any  dry  or  abandoned  well  in  accordance  with  then 
regulations,  the  superintendent  may,  after  five  days'  notiee 
to  the  parties  in  interest,  plug  such  well  at  the  expense  of 
the  lessee  or  his  surety. 

§  1133.  Disposal  of  B-S.— (39.)  All  B-S  or  water  fm 
tanks  or  wells  shall  be  drained  off  into  "proper  receptacle) 
located  at  a  safe  distance  from  tanks,  wells,  or  buildinpi 
to  the  end  that  same  may  be  disposed  of  by  being  burwd 
or  transported  from  the  premises. 

Where  it  is  impossible  to  bum  the  B-S,  or  where  it  ii 
necessary  to  pump  salt  water  in  such  quantities  as  wonM 
damage  the  surface  of  the  leased  land,  or  adjoining  prop- 
erty, or  pollute  any  fresh  water,  the  lessee  shall  notify  tbf 
superintendent,  who  shall  give  instructions  in  each  instoiiM 
as  to  the  disposition  of  such  B-S  or  salt  water. 

§  1134.  Report  of  Accidents.— (40.)  lessee  shall  msb 
a  full  and  (•"iiiplete  report  to  the  superintendent  of  ali  sw- 
ednts  or  fire.s  occurring  on  the  leased  premises. 

§  1135.  Tankage,  Etc. — (41.)  Lessee  shall  provide  ip- 
proved  tankage  of  suitable  shape  for  accurate  measurenenl. 
into  which  all  production  of  crude  oil  shall  be  run  fromtbt 
wells,  and  shall  furnish  the  superintendent  copies  of  8«ii- 
rale  tjmk  tables  and  all  run  tickets,  as  and  when  rcquest(A 

§  li;i(i.  Payment  of  Royalty  by  Purchaser-— (42.)  Th 
KUpcrintciideiit  may  make  arrangements  with  the  piirthn- 
crs  of  oil  for  tlif  payment  of  the  royalty,  but  such 
mcnts,  if  iiiiide,  simli  not  relieve  the  lessee  from  responsi- 
bility fill'  llie  jiayiiK'nl  of  the  royalty  should  such  purcha* 
fail,  uedlei't,  of  irfu.se  to  pay  the  royalty  when  it  bMOn* 
due:  Provided,  That  no  oil  shall  be  run  to  any  purcli»*j 
or  dclivoi4>d  ti.  the  pipe  line  or  other  carrier  for  shipj 
or  otherwise  enuveved  m-  removed  from  the  leased  p' 
ises  until  iv  i\\v\s\>i\i  nviev  \^  i-k^»:>i\.(i\, 'Sv^i,  ii.nd  nppW 
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by  the  superiiitendeiit,  showing  that  the  lessee  has  a  regu- 
arly  approved  lease  in  effect  and  the  conditions  under 
rhich  the  oil  may  be  run.  licssees  shall  be  required  to  pay 
or  all  oil  or  gas  used  off  the  leased  premises  for  operating 
iirposes ;  affidavits  shall  be  made  as  to  the  production  used 
or  such  purposes  and  royalty  paid  in  the  usual  manner. 
*he  lessee  or  his  representatives  shall  be  present  when  oil 
1  taken  from  the  leased  premises  under  any  division  order, 
^d  will  be  responsible  for  the  correct  measurement  thereof 
.Tid  shall  report  all  oil  so  run. 

The  lessee  shall  also  authorize  the  pipe-line  company  or 
lie  purchaser  of  oil  to  furnish  the  Superintendent  with  a 
rionthly  statement,  not  later  than  the  tenth  day  of  the  fol- 
owing  calendar  month,  of  the  gross  barrels  run  as  common 
sarrier  shipment  (n*  purchased  frcmi  his  lease  or  leases. 

§  1137.  Timber  From  Osage  Lands  Not  to  Be  Used.— 
'  -W.)  Lessee  will  not  be  permitted  to  use  any  timb\?r  from 
^iy  Osage  lands  except  under  written  agreement  with  the 
•^ner,  and,  in  all  cases  where  lands  are  restricted,  such 
^reement  shall  })e  subject  to  the  approval  of  the  superin- 
^ndent  or  inspector.  Lessee  shall,  when  recjuested  by  the 
iperintendent,  furnish  a  statement  under  oath  as  to 
Hcther  the  rig  timbers  were  purchased  on  the  leased  tract, 
>d,  if  so,  state  the  name  of  the  person  from  whom  pur- 
^^sed  and  give  such  other  information  regarding  the  pro- 
*X^ment  of  timber  as  the  superintendent  may  desire. 

§  1138.  Damage  to  Surface  of  Land.— (44.)  Unless  ex- 
'"^ssly  provided  for  in  the  lease,  lessees  shall  pay  to  the 
*l)erintendent  for  the  parties  in  interest  all  reasonable 
^mage  done  to  the  surface  and  any  growing  crops  thereon 
**  to  improvements  on  said  land  in  the  amounts  of  such 
•linage  when  agreed  upon  })etween  the  parties  in  interest. 
^^en  such  amount  cannot  be  agreed  upon,  any  of  such  i)ar- 
^^8  may  notify  the  superintoudont,  whereupon  the  supcr- 
*''*€ndent  shall  notify  the  parties  in  interest  that  if  such 
'**Uji8  cannot  be  arbitrated  satisfactorily,  \\vi  \\'\\\,  v\\\vi\  ^^.^^ 
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days  from  date  of  notice,  investigate  the  matter  of  datua^, 
such  notice  to  be  sent  the  lessee,  allottee,  or  his  heirs,  uA 
such  other  person  as  may  have  informed  the  superintfndcnt 
in  writinff  of  a  claim  to  an  interest  in  such  lands.  The  «o- 
perintendent  shall  (hereupon  determine  the  damage  andip- 
portionment  thereof  ijelween  the  parties  in  interest,  sufli 
determination  to  be  final,  unless  an  appeal  therefrom  be 
taken  to  the  Secretary  of  the  Interior  within  ten  daj-s  from 
the  date  of  notice  of  such  determination.  The  decision  of 
the  Secretary  of  the  Interior  shall  be  final  and  concliunt' 
upon  all  parties  concerned.  The  lessee  shall  be  permitted 
to  proceed  with  operations  pending  determination  of  the 
amount  of  damage  by  the  superintendent  upon  depositing 
with  the  superintendent  such  amount  as  he  may  stipulate 
as  sufficient  to  cover  the  damages  claimed,  and  such  ifssw 
may  continue  with  operalioiis  pending  appeal  upon  depos- 
iting such  additional  amount,  if  an.v,  as  may  be  sufiit^ifiil 
to  cover  the  dnninges  as  fixed  and  apportioned  by  the-^upef- 
intendent,  the  snrphis,  if  any,  to  be  returned  to  the  lessee. 
Pending  action  upon  the  appeal  so  much  of  said  aTiimmtii 
is  not  in  dispute  by  the  parlies  in  interest  may  be  di.shursei 

§  li;!!>.  Failure  to  Comply  With  Rfigulationa.— ;-l5) 
Failure  to  comply  with  any  provision  of  these  reguktiMUi 
shall  subject  the  lease  to  cancellation  by  the  Secretarj- of 
the  Interior  or  the  lessee  to  a  fine  of  not  moi-e  than  fi" 
hundred  dollars  per  day  fur  each  and  every  day  the  term 
of  the  lease  or  of  the  regulations  are  violated,  or  the  ordeii 
of  the  suiierintcndcnt  pertniTiing  thereto  are  not  complied 
with,  or  to  both  said  fine  and  cancellation,  in  the  discreliiH 
of  the  Secretary  nf  the  Interior;  Provided,  That  the  lessee 
shall  be  entitled  to  niitice  and  hearing  with  respect  to  l^ 
terms  of  the  lease  or  of  the  regulations  violated.  «'hiti 
hearing  shall  he  held  hy  the  superintendent,  whose  findiBj 
shall  lie  conclusive  unless  an  appeal  be  taken  to  the  S«i»- 
tary  of  the  Interior  within  thirty  days  after  notice  of  t^ 
snporintendenW  dccisuiu,  and  the  decision  of  the  Secrel»rTl 
<if  the  Interior  wpou  'rtXi-^eBX  ^\\v^\^■^>!  'iftix'iVsaxve.  I 
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(46.)  These  regulations  shall  become  effective  and  in 
ill  force  from  and  after  the  date  of  approval  and  shall  be 
ibject  to  change  or  alteration  at  any  time  by  the  Secretary 
( the  Interior. 

E.  B.  Meritt, 
Assistant  Commissioner  of  Indian  Affairs. 

Van  H.  Manning, 
f  Director  Bureau  of  Mines. 


Improved 


Department  of  the  Interior,  Franklin  K.  Lane. 

AMENDMENT  OF  JANUARY  29,  1916. 

Department  of  the  Interior. 

Office  Commissioner  of  Indian  Affairs, 

Washington,  D.  C. 

§  1140.    Agricultural    Leases  —  Approval    by    Superin- 


r.  Gabe  E.  Parker, 

Superintendent  Five  Civilized  Tribes. 

y  Dear  Mr.  Parker : 

All  agricultural  leases  which  under  the  law  (Act  of  May 
^cnty-seventh,  nineteen  hundred  and  eight)  must  be  made 
ider  rules  and  regulations  prescribed  by  the  Secretary  of 
ft  Interior  and  with  his  approval,  may  well  be  finally  acted 
>on  in  your  office,  and  thus  avoid  the  delay  incident  to 
ftnsmitting  the  same  to  this  city.  The  effect  of  this  will 
>  to  permit  the  lessee  to  obtain  possession  of  the  land  at 
I  earlier  date. 

Therefore,  authority  is  hereby  granted  for  the  Superin- 
tldent  for  the  Five  Civilized  Tribes,  or  the  Acting  Super- 
indent  in  the  absence  of  the  Superintendent  or  his  in- 
rtity  to  act,  to  approve  all  such  leases  in  the  name  of  the 
^retary  of  the  Interior. 

1\\ 
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If  the  approval  is  made  by  you,  it  would  be  as  follows: 
"Approved:     Franklin  K.  Lane, 
Secretary  of  the  Interior, 

By  Gabe  E.  Parker, 

Superintendent  of  the  Five  Civilized  Tribeg." 

.  After  action  shall  have  been  taken  in  the  manner  indi- 
cated, you  will  forward  the  original  of  the  lease  in  each  a 
for  filing  in  the  Indian  Office. 

Sincerely  yours, 

Cato  Sells,  Commissioner. 

Approved:  Jan.  29,  1916. 

Franklin  K.  Lane,  Secretary. 

AMKNDMKNT  OF  APRIL  13,  1916. 

§  ]141.    Amendment  of   Section   1068   as   Amended  b; 
Section  1097. — Section  twenty-three  of  the  regulations  ip- 
proved  June  twentieth,  nineteen  hundred  and  eipht,  u 
the  provisions  of  the  Act  of  Congress  approved  May  I"' 
seventh,   nineteen   hundred   and   eight    (35   Stat.  312), » 
amended  on  January  sixteenth,  nineteen  hundred  and  if-  ■ 
teen,  is  hereby  amended  to  read  as  follows: 

§  1142.    Bids  for  Purchase  of  Restricted  Lands.- 

for  the  purchase  of  allotted  Indian  lands  of  restrieledslli* 
tees  will  he  received  at  such  place,  or  places,  as  im.t1» 
(IcKignntcd  by  the  Superintendent  for  the  Five  Civilw 
Tribes  at  the  duly  advertised  hour  of  the  day  on  whiciith 
bids  are  to  be  received,  and  such  hour  shall  not  be  e»ro* 
than  ten  o'clock  a.  m.,  and  not  later  than  four  o'olo^k^■ 
of  the  date  set  for  the  sale." 

Bo  Sweenej, 
Assistant  Secretary  of  the  Interior- 
nepartriient  of  the  Interior, 

WashiiiKUm,  1).  C,  April  13,  1916. 
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CHAPTER    LXIII. 

REGULATIONS  OP  JULY  18,  1918, 

erning  the  sale  of  the  unallotted  tribal  lands*  in  the 
Choctaw,  Chickasaw  and  Creek  Nations,  -Oklahoma, 
as  authorized  by  Section  14  of  the  Act  of  Congress 
approved  July  1,  1903  (32  Stot.  L.  641-642),  and 
Section  16  of  the  Act  of  Congress  approved  April 
26^  1906  (34  Stot.  L.  137443),  and  the  surface  of  the 
segregated  coal  and  asphalt  lands  as  authorized  by 
the  Act  of  Congress  approved  February  19,  1912  (37 
Stot.  L.  67),  as  amended  by  Section  18  of  the  Act  of 
Congress  approved  August  24,  1912  (37  Stot.  L.  518- 
531). 
Department  of  the  Interior,  Washington,  D.  C. 

1143.  Regulations  Ooveming  the  Sale  of  Unallotted 
bal  Lands. — (Sec.  1.)  The  unsold  unallotted  tribal  lands 
which  these  regulations  apply  aggregate  approximately 
rteen  thousand  eight  hundred  acres,  including  approxi- 
-ely  seven  thousand  seven  hundred  acres  of  timber  land 

six  thousand  seven  hundred  acres  of  the  surface  of  the 
!^gated  coal  and  asphalt  land  in  the  Choctaw  and  Chick- 
V  Nations  and  about  four  hundred  acres  of  other  un- 
ited tribal  land  in  the  Choctaw,  Chickasaw  and  Creek 
ions. 

5ee.  2.)  The  Superintendent  for  the  Five  Civilized  Tribes 
I  advertise  and  sell  these  lands  at  public  auction  to  the 
lest  and  best  bidder,  for  not  less  than  the  appraised 
le,  except  as  otherwise  herein  provided,  subject  to  the 

hese  regulatione  are  practically  identical  with  those  approved 
18,  1916. 
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approval  of  the  Secretary  of-the  Interior,  in  acoordantj 
with  those  regulations,  and  when  and  as  directed  by 
Commissioner  of  Indian  Affairs.  The  sales  shall  take  pi 
at  the  county  sents  of  the  counties  of  the  State  of  Oklahou 
in  which  the  land  is  located  or  other  places  throughout  tke 
Choctaw,  Chickasaw  and  Creek  Nations  as  may  be  desig- 
nated by  the  Commissioner  of  Indian  Affairs. 

(Sec.  3.)  Said  Superintendent  shall,  as  early  as  possiHe, 
prepare  a  list  of  tracts  of  the  surface  of  the  segregated  coil 
and  asphalt  land  to  be  offered  for  sale,  conforming  to  the 
tract  numbers  as  given  on  the  approved  schedules  of  ip- 
praisement  and  classification,  and  setting  forth  a  descrip- 
tion of  each  tmri  and  of  the  improvements  thereon,  the  ntm- 
ber  of  acres  \n  cultivaton  (and  such  other  data  as  maybt 
deemed  advisable  for  the  information  of  pro-spective  par- 
chasers).  Said  Superintendent  shall  also  prepare  lists  of 
the  tracts  nf  timber  and  unallotted  lands.  Such  lists  shill 
indicate  in  separate  tracts  the  description  of  each  secliie 
or  portion  of  a  section  to  be  .sold  and  the  area  of  and  mini- 
mum price  for  each  tract  except  as  herein  otherwise  pf* 
vided,  and  in  the  case  of  the  limber  lands  shall  show  ti« 
quantity  of  pine  timber  thereon,  including  all  such  timbn 
measuring  eleven  inches  or  over  on  tire  stump  as  repnrteJ 
by  examiners  to  have  been  found  thereon  in  the  year  niw 
teen  hundred  and  eleven,  together  with  the  approximit* 
c|uantity  of  hardwood  timber.  When  it  is  necessary  to  di- 
vide a  body  of  land  exceeding  one  hundred  and  sixty  aciB 
in  extent,  the  division  shall  be  made  along  the  section  Ui* 
or  half  .section  Htic,  ponfinitig  such  tracts  so  far  as  pradirt- 
blc  to  the  quarter  section  subdivision.  In  all  cases  of  lii* 
timber  land,  the  laud  and  timber  shall  be  sold  together, 

(Sec.  4.)  The  unallotted  timber  lands  located  in  TowTt 
ship  three  Soulh,  Ranges  eighteen  to  twenty-seven  East,  ui 
Township  four  South,  Ranges  nineteen  to  twenty-seTW 
Kast,  inelusive.  shall  be  offered  at  minimum  prices  rangint 
from   one  doWiw  luuV  W\>-  l;'i■t\^'s,  \o  XJm^ft  dollars  per  acre, 

714 


BEGULATIONS  OP  JULY  18,  1918.        §  1143 

id  to  each  and  every  such  tract  offered  shall  be  added  and 
ated  in  the  advertisement,  or  descriptive  circular,  the 
amber  of  feet  of  hardwood  at  the  rate  of  seventy-five  cents 
er  thousand  feet,  and  the  number  of  feet  of  pine  at  two 
ollars  and  fifty  cents  per  thousand  feet. 

The  unallotted  timber  lands  located  in  Township  five 
lorth,  Ranges  nineteen  to  twenty-seven  East;  Township 
our  North,  Ranges  eighteen  to  twenty -seven  East;  Town- 
bip  three  North,  Ranges  seventeen  to  twenty-seven  East; 
township  two  North,  Ranges  seventeen  to  twenty-two  and 
=wcnty-five  to  twenty -seven  East,  inclusive;  Township  one 
■forth,  Ranges  seventeen,  eighteen,  nineteen,  twenty-five, 
^enty-six  and  twenty -seven  East;  Township  one  South, 
Sanges  sixteen,  seventeen,  eighteen,  twenty-five,  twenty- 
ix  and  twenty-seven  East,  and  Township  two  South,  Ranges 
ixteen  to  twenty-seven  East,  inclusive,  shall  be  offered  at 
minimum  prices  ranging  from  one  dollar  and  fifty  cents  to 
»iree  dollars  per  acre,  and  to  each  and  every  such  tract 
9Pcred  there  shall  be  added  and  stated  in  the  advertisement 
•  descriptive  circular  the  number  of  feet  of.  hardwood  at 
L^  rate  of  one  dollar  per  thousand  feet  and  the  number  of 
«t  of  pine  at  two  dollars  and  fifty  cents  per  thousand 
«t. 

"The  unallotted  timber  lands  located  in  Township  2  North, 
i^nges  twenty-three  and  twenty-four  East;  Township  one 
«rth,  Ranges  twenty  to  twenty-four  East,  inclusive,  and 
Cftwnship  one  South,  Ranges  nineteen  to  twenty-four  East, 
t^lusive,  shall  be  offered  at  minimum  prices  from  one  dol- 
■^  to  two  dollars  per  acre,  and  to  each  and  every  such  tract 
Bfcred  there  shall  be  added  and  stated  in  the  advertisement 
?*  descriptive  circular  the  number  of  feet  of  hardwood  at 
^c  rate  of  seventy-five  cents  per  thousand  feet  and  the  num- 
Ot  of  feet  of  pine  at  one  dollar  and  fifty  cents  per  thou- 
ted  feet. 

\11  lands  will  be  offered  in  tracts  not  exceeding  one-quar- 
section,  containing  160  acres,  more  or  less. 
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(Sec.  5.)  All  cutting  of  timber  from  the  timber  In 
prior  to  the  time  when  complete  pa>'ment  shall  bare  bei 
made  for  the  land  and  timber  and  full  title  given,  ahaQ  k 
conducted  under  the  supervision  of  the  Superintendent  Ii 
the  Five  Civilized  Tribes,  or  such  other  officer  aa  the  SmH 
tary  of  the  Interior  shall  designate,  who  shall  have  aeeoifc 
the  premises  at  any  time  and  all  times  for  the  purpose  of  n 
amination  and  supervision.  In  lumber  operations  condactd 
under  such  circumstances,  tops  must  be  lopped  and  kA 
tered  or  piled  and  burned,  as  required  by  the  United  StiM 
officer  in  charge,  in  his  discretion,  so  aa  to  reduce  to  imiri 
mum  the  Are  danger  to  timber  on  adjacent  land.  When  til 
timber  operations  are  permitted  prior  to  full  payment,  ttl 
purchaser  will  be  required  to  account  under  oath  for  At 
timber  cut  and  removed  from  each  separate  tract  sa  boE 

{See.  6.)  Purchasers  of  the  timber  land  shall  not  be  jw-, 
mitted  to  dispose  of  timber  from  any  tract,  based  onm 
appraised  value  of  such  timber,  exceeding  in  value  x'-tf^] 
five  per  centum  of  tlie  advance  payment  previously  M* 
on  such  tract,  until  the  full  purchase  price  has  been  pA 
and  any  sale  may  be  canceled  by  the  Secretar>-  of  thelntfr 
rior  and  the  money  paid  declared  forfeited  in  his  dist* 
tion,  for  violation  of  this  provision. 

(Sep.  7,)  The  sui-face  of  the  coal  and  asphalt  lands* 
cept  tracts  withheld  from  sale  by  order  of  the  DepartiwA 
and  except  those  tracts  in  regard  to  which  a  preferenw 
right  to  purchase  was  granted  by  the  above-mentiontd « 
other  Acts  of  Congress,  shall  be  .sold  subject  to  the  wnft 
tions  contained  in  said  Acta  of  Congres.s,  and  in  aecordinM 
with  the.se  regulations.  Where  tracts  are  within  the  u* 
covered  by  valid  existing  coal  and  asphalt  leases  the  i» 
face  of  .such  tracts  shall  l»e  offered  for  sale  subject  tosui 
lea.scR.  The  surface  and  coal  and  asphalt  of  certain  m 
lca.scd  tracts  will  be  sold  together,  where  authorized  by''] 
Secretary  nf  the  Interior,  under  provisions  of  section  aii 
tbo  Act  of  V'ougevss  oS  VcVitwarj  "ftTOR^Aeuth,  nineteen  k4 
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^d  and  twelve.  In  all  cases  where  the  surface  and  coal 
1  asphalt  are  all  to  be  sold  together  the  descriptive  lists 

the  tracts  offered  shall  so  state.  The  terms  ''surface*' 
d  "surface  of  the  land,"  as  herein  used,  are  defined  to  be 
e  entire  estate  in  the  land  save  the  coal  and  asphalt  re- 
rved  in  so  far  as  relates  to  the  coal  and  asphalt  lands,  ex- 
pt  as  otherwise  herein  provided.    The  balance  of  the  land 

be  offered  under  these  regulations  includes  the  entire 
ate  in  the  land  without  reservation. 

[Sec.  8.)  All  sales  of  the  surface  of  the  segregated  coal 
1  asphalt  land  to  which  these  regulations  apply  shall  be 
on  the  condition  that  the  Choctaw  and  Chickasaw  Na- 
ns, their  coal  and  asphalt  grantees,  lessees,  assigns,  or 
^cessors,  shall  have  the  right  to  enter  upon  said  lands  for 
i  purpose  of  prospecting  for  coal  or  asphalt  thereon  or 
^reunder,  and  also  the  right  of  underground  ingress  and 
ress,  without  compensation  to  the  surface  owner,  and 
on  the  further  condition  that  said  nations,  their  coal  or 
phalt  grantees,  lessees,  assigns  or  successors  shall  have 
3  right  to  acquire  such  parts  of  the  surface  of  any  tract 

right  thereto  as  may  be  reasonably  necessary  for  pros- 
eting  or  for  the  conduct  of  mining  operations  or  for  re- 
>val  of  deposits  of  coal  and  asphalt,  upon  paying  a  fair 
luation  for  the  part  of  the  surface  so  acquired,  and  that 
the  owner  or  lessee  of  the  mineral  deposits  and  the  owner 

the  surface  shall  fail  to  agree  upon  the  valuation,  said 
imer  or  lessee  of  the  mineral  deposits  shall  have  the  right 

entry  upon  the  surface  so  acquired  for  mining  purposes. 

provided  by  section  three  of  said  Act  of  Congress  of  Feb- 
uiry  nineteenth,  nineteen  hundred  and  twelve  (37  Stat.  L. 
Oi  which  reads  in  part  as  follows : 

"If  the  owner  of  the  surface  and  the  then  owner  or  lessee 
such  mineral  deposits  shall  be  unable  to  agree  upon  a 
!•  valuation  for  the  surface  so  acquired,  such  valuation 
ill  be  determined  by  three  arbitrators,  one  to  be  ap- 
Uted,  in  writing,  a  copy  to  be  served  on  \\v^  oWv^t  \i^^\N 
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by  the  owner  of  the  surface,  one  in  like  manner  b; 
owner  or  lessee  of  the  mineral  deposits,  and  the  third 
chosen  by  the  two  so  appointed,  and  in  case  the  two 
trators  so  appointed  should  be  unable  to  agree  upon  s 
arbitrator  within  thirty  days,  then  and  in  that  event, 
application  of  either  interested  party,  the  United  S 
district  judge  in  the  district  within  which  said  land 
cated  shall  appoint  the  third  arbitrator:  ProTida^ 
the  owner  of  such  mineral  deposits  or  lessee  thereof 
have  the  right  of  entry  upon  the  surface  so  to  be  scqi 
for  mining  purposes  immediately  after  the  failure  oj 
parties  to  agree  upon  a  fair  valuation  and  the  appoiali 
as  above  provided,  of  an  arbitrator  by  the  said  ovm 
lessee. ' ' 

The  purchaser  of  the  surface  of  the  land,  his  I 
grantees,  lessees  or  assigns,  after  full  payment  of  the 
chase  price  therefor,  shall  have  the  right  to  sink  well 
water  or  drill  for  oil  and  gas,  only  at  such  places  w 
the  purchased  tract,  and  in  such  manner  and  with 
means  as  the  mining  inspector  for  the  State  of  Okia 
and  the  represeiitntive  for  the  United  States  Bures 
Mines  may  direct  for  the  protection  of  coal  mining, 
least  interfere  with  or  endanger  present  or  future  c 
tions  of  mining  for  coal  under  said  surface.  No  di 
for  oil  or  ga.s  shall  be  commenced  on  the  purchased  ' 
of  the  seijregated  coal  and  asphalt  lands  without  first 
fying  the  Mining  Trustees  of  the  Choctaw  and  Chid 
Nations. 

Ati>'  surface  purchased  by  the  coal  and  asphalt  1 
under  the  provisions  of  section  two  of  the  Act  of  Coi 
of  February  nineteenth,  nineteen  hundred  and  tweV 
in  the  event  of  Ihe  failure  of  said  lessee  to  purchase, 
said  provisions  of  law,  the  surface  within  their  leas 
sire<l  reserved  liy  the  coal  and  asphalt  operators  as  i 
mendeil  by  the  Bureau  of  Mines  and  Tribal  Mining 
tecs,  shall  be  withheld  from  the  sale  at  public  auctii 
dcr  these  regulaXwn*. 
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►ec.  9.)    Houses  and  other  valuable  improvements,  not 
iding  fencing  and  tillage,  placed  upon  the  timber  land 
r  to  August  first,  nineteen  hundred  and  thirteen,  by  in- 
iuals  while  in  their  possession,  and  which  are  located 
son  at  the  time  of  the  sale  under  these  regulations,  shall 
)ld  at  their  appraised  value  for  cash,  together  with  the 
and  timber.    Such  improvements  shall  be  sold  for  cash 
le  advertised  minimum  price  and  the  purchaser  shall 
t  full  pajnnent  therefor  at  the  time  of  the  sale.    Houses 
other  valuable  improvements,  not  including  fencing 
tillage,  placed  upon  the  coal  and  asphalt  land,  prior  to 
uary  nineteenth,  nineteen  hundred  and  twelve,  by  in- 
uals  while  in  their  possession,  and  which  are  located 
on  at  the  time  of  the  sale  under  these  regulations,  shall 
Id  together  with  the  surface  of  said  land  independent 
e  appraised  value  of  said  iniprovements  and  land.    If 
urchase  price  of  any  tract  of  the  surface  of  the  segre- 
.  coal  and  asphalt  land  and  the  improvements  thereon 
together  as  provided  herein  and  independent  of  their 
lised  value,  is  equal  to  or  greater  than  the  combined 
lised  value  of  said  tract  and  improvements,  as  shown 
B  approved  appraisement  schedules,  it  shall  be  deemed 
le  purpose  of  settlement  by  the  Superintendent  for  the 
Civilized  Tribes  with  the  former  owner  of  said  im- 
ments  that  of  said  purchase  price  a  sum  equal  to  the 
ved  appraisement  of  the  improvements  was  realized 
said  improvements.     If,  however,  the  purchase  price 
y  such  tract,  and  the  iniprovements  thereon,  sold  to- 
p  as  provided  herein   and   independent  of  their   ap- 
fd  value,  is  less  than  the  combined  appraised  value  of 
ract  and  improvements,  as  shown  on  the  approved  ap- 
tment  schedules,  the  purchase  price  of  said  land  and 
vements  shall  be  pro  rated  as  having  been  received 
lid  land  and  improvements,  respectively,  in  the  pro- 
►n  that  the  appraised  value  of  each  bears  to  the  total 
ised    value    of    said    land    and    iniprovements.      The 
Its  realized  from  the  sale  of  the  improvement^^  ?»Vvv\ll^ 
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after  approval  of  sale,  be  paid  by  the  Superintenden 
the  Five  Civilized  Tribes,  or  such  officer  as  the  Seer 
of  the  Interior  may  designate,  to  the  former  owners  th< 
less  five  per  cent  for  cost  of  appraisement.  If  the  own 
the  improvements  be  the  purchaser  in  the  sale  under 
regulations  he  shall,  in  the  absence  of  any  adverse  clain 
allowed  a  cash  credit  equal  to  ninety-five  per  cent  o 
amount  realized  from  the  sale  of  the  improvements, 
per  cent  of  all  amounts  received  from  the  sale  of  8ai< 
provements  shall  be  retained  for  the  puri>ose  of  reimba 
the  United  States  for  the  expense  incurred  in  the  appi 
ment  and  sale  of  such  improvements.  Owners  of  th( 
provements  referred  to  in  this  section  shall  be  notified 
if  they  do  not  desire  said  improvements  to  be  sold  witi 
land,  as  provided  for  herein,  they  will  be  given  thirty 
to  remove  same  from  'said  land. 

(Sec.  10.)  All  of  the  surface  of  the  segregated  coal 
asphalt  lands  of  the  Choctaw  And  Chickasaw  Nations 
cept  tracts  not  heretofore  offered,  and  the  unallotted 
in  the  Creek  Nation,  shall  be  sold  for  cash  without  re 
to  the  appraised  value  thereof,  the  purchaser  to  pay  tw 
five  per  cent  of  the  purchase  price  at  the  time  of  the 
and  the  balance  within  fifteen  days  thereafter:  Prov 
however,  That  in  case  the  purchaser  submitted  his  hi 
mail,  the  fifteen  days'  period  of  time  within  which  ba 
of  the  purchase  price  shall  be  paid,  shall  run  from  it 
notice.  Purchasers  of  the  tracts  sold,  as  herein  pro\ 
for  cash,  will  be  g^iven  a  deed  as  soon  as  full  purchase 
has  been  paid.  All  unallotted  tribal  land  not  includ 
the  timber  and  the  sefjregated  coal  and  asphalt  area 
including  allotted  lands  that  have  heretofore  been  o1 
and  not  sold,  or  sold  and  the  sale  thereof  canceled,  sh; 
offered  without  the  niininnun  price  attached  thereto.  1 
of  the  surface  of  the  se^rogated  coal  and  asphalt  Ian 
heretofore  offered  shall  not  be  sold  for  less  than  th 
praised  value. 
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(Sec.  11.)  The  Superintendent  for  the  Five  Civilized 
Mbes  shall  advertise  all  proposed  sales  for  not  less  than 
ixty  days.  Such  proposed  sales  shall  be  advertised  and 
mblished  in  such  manner  and  in  such  papers  as  the  Com- 
nissioner  of  Indian  Affairs,  with  the  approval  of  the  Sec- 
retary of  the  Interior,  may  authorize,  and  in  addition 
thereto  posters  and  circulars  advertising  the  sale  shall  be 
posted  in  the  office  of- the  Superintendent  for  the  Five  Civ- 
lized  Tribes  and  at  such  post-offices  and  other  places  as  said 
hperintendent  may  deem  advisable. 

(Sec.  12.)  There  shall  be  no  limitation  as  to  the  number 
f  acres  or  tracts  any  one  person  may  purchase,  except  that 
o  person  shall  be  permitted  to  purchase  to  exceed  one  hun- 
ted and  sixty  acres  of  the  coal  and  asphalt  lands  classed 
»  agricultural  and  six  hundred  and  forty  acres  of  the  coal 
^d  asphalt  lands  classed  as  grazing,  including  land  of  these 
fc"o  classes  previously  purchased. 

(Sec.  13.)  The  sale  of  the  surface  of  the  coal  and  asphalt 
»»id8  in  the  Choctaw  and  Chickasaw  Nations,  except  land 
ot  heretofore  offered,  and  the  unallotted  lands  of  the  Creek 
«ition,  shall  be  for  cash,  as  provided  in  section  ten  hereof. 
ke  terms  of  the  sale  of  the  timber  and  unallotted  land  shall 
e  twenty-five  per  cent  in  cash  at  the  time  of  the  sale,  and 
r^e  balance  in  three  equal  annual  installments  of  twenty- 
"Ve  per  cent  each,  payable  in  one,  two  and  three  years,  re- 
pectively,  from  date  of  sale.  The  terms  of  the  sale  of  the 
K:irface  of  the  segregated  coal  and  asphalt  land,  not  here- 
tofore offered,  shall  be  twenty-five  per  cent  at  the  time  of 
'■e  sale,  twenty -five  per  cent  within  one  year  and  balance 
''Jthin  two  years  from  date  of  sale.  The  purchaser  shall 
■^  pay  on  all  deferred  installments  five  per  cent  interest 
^J*  annum  from  date  of  sale. 

If  default  be  made  in  any  payments  when  due,  all  rights 
'  the  purchaser  thereunder  shall,  at  the  discretion  of  the 
^^retary  of  the  Interior,  cease,  and  be  therel)y  extin- 
^i^hed,  and  the  land  shall  be  taken  posv^^ss\o\\  v\1\n^'  Vv^^ 
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said  Secretary  of  the  Interior  for  the  benefit  of  the  Chofr 
taw,  Chickasaw,  and  Creek  Nations,  and  the  money  ptud  on 
the  purchase  price  shall  be  forfeited  to  said  nations. 

Purchasers  shall  have  the  right  to  pay  all  of  the  porduie 
money  or  any  deferred  payment,  or  any  portion  thereof,  it 
the  time  of  sale  or  at  any  time  before  same  is  due,  interat 
to  be  computed  to  date  of  receipt  of  payment. 

Should  any  successful  bidder  fail  to  make  the  first  twentr- 
five  per  cent  payment  at  the  time  of  the  sale,  his  bid  shiU 
forthwith  be  rejected  and  the  land  shall  again  be  offend 
for  sale. 

(See.  14.)  Bids  must  conform  to  the  tracts  of  land  u  id- 
vertised  in  the  descriptive  lists  or  circulars.  No  bids  sluD 
'  be  accepted  for  any  fractional  part  or  subdivision  of  Mr 
tract  offered  for  sale.  Bid.s  may  be  submitted  personal); 
by  prospective  purchasers  or  by  their  authorized  agenti. 
but  in  the  latter  case  the  bid  must  be  accompanied  bypoww 
of  attorney  duly  executed  by  the  real  person  in  interest. 

Minimum  and  mnxinmm  bids  may  be  made  by  mail  id- 
dressed  to  the  Superintendent  for  the  Five  Civilized  Tribe 
at  the  town  where  the  sale  is  to  be  conducted  and  same  wiU 
he  considered  if  accompanied  by  a  certified  check  or  buik 
draft  for  twenty-five  per  cent  of  the  amount  of  eaeh  s*pi- 
rate  bid,  provided  the  same  is  received  not  later  than  tk( 
hour  set  for  the  .sale,  and  provided  that  all  tracts  mustl* 
offered  for  sale  at  public  auction,  and  if  any  higher  bii  I- 
are  received  than  the  one  submitted  by  mail  the  certifiwl- 
check  or  bank  draft  accompanying  such  mailed  bid  sliill'*! 
returned  to  the  bidder  as  soon  as  properly  receipt*!  f^*' | 
No  raise  of  a  bid  will  be  considered  at  less  than  twenty-fit 
cents  per  acre. 

(Sec.  15.)  All  payments  shall  be  made  to  D.  BuiMi* 
Cashier  and  Special  Disbursing  Agent  for  the  Five  O^ 
ized  Tribes,  unless  otherwise  directed  by  the  Secretary" 
tlie  Interior.    T\ie  4ev'isv\  o^  ».  m<;ii%'»atjl  bidder  made  u 
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nty  of  good  faith  shall  be  accepted  as  payment  of  that 
it  of  the  purchase  price. 

e.  16.)  Immediately  after  any  sale,  schedules  of  the 
usful  bidders  shall  be  prepared  and  submitted  to  the 
:ary  of  the  Interior,  or  such  officer  as  he  may  desig- 
for  consideration  and  approval,  such  approval  to  be 
;t  to  the  condition  that  the  Secretary  of  the  Interior 
by  formal  order,  set  aside  and  vacate  any  proposed 
)r  failure  of  the  prospective  purchaser  to  pay  any  part 

purchase  price  or  the  interest  thereon  when  the  same 
les  due,  or  for  other  good  reasons,  also  in  such  case 
pmal  order  to  forfeit  to  the  Choctaw,  Chickasaw  and 

Nations  any  or  all  the  purchase  money  paid  as  a  guar- 
3f  good  faith. 

c.  17.)  All  tracts  will  be  sold  subject  to  such  county 
and  public  highways  as  may  have  been  acquired  by 

mnation  proceedings  or  otherwise  before  the  date  of 
Tracts  traversed  by  lawful  rights  of  way,  railroads 

lerwise,  shall  be  sold  subject  to  such  rights  of  way. 

c.  18.)  Separate  blue  print  mai)s  of  all  the  land  of- 
under  these  regulations  for  each  of  the  counties  of 
(lataha  and  Haskell,  showing  the  tract,  niunbers,  loca- 
>f  town-site  additions  on  the  segregated  coal  and  as- 
land,  and  approximate  location  of  the  railroads, 
,  and  rivers,  shall  be  prepared  and  offered  for  sale  at 
cents  each,  for  the  information  and  convenience  of 
BCtive  bidders,  by  the  Superintendent  for  the  Five 
sed  Tribes.  Plats  of  the  different  townships  of  the 
;e  of  the  segregated  coal  and  asphalt  land,  showing 
numbers,  acres,  railroads,  improvements,  tillage,  etc., 
►e  prepared  and  offered  for  sale  at  twenty-five  cents 
,ch  township  plat.  Separate  plats  of  the  town-site  ad- 
s  of  the  coal  and  asphalt  land  classified  as  suitable 
>wn  lots  will  be  prepared  and  offered  for  fifty  cents 
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(Sec.  19.)  Immediately  after  the  approval  by  the  Secie- 
tary  of  the  Interior  of  the  sales  in  any  county,  each  bidder 
whose  bid  has  been  approved  shall,  except  as  otherwise  pro- 
vided in  these  regulations,  be  furnished  a  certificate  of  pur- 
chase describing  the  land  included  in  his  bid  and  settinf 
forth  the  terms  upon  which  payments  are  to  be  made  and 
title  obtained  and  stating  that  until  full  purchase  price  has 
been  paid  no  drilling  or  operating  for  oil  or  gas  or  mining 
or  drilling  for  minerals  or  removal  of  sand  or  stone,  and  no 
cutting  or  removal  of  merchantable  timber  from  said  landi 
will  be  permitted,  except  in  the  case  of  cutting  timber  fron 
the  unallotted  timber  land  as  herein  provided. 

No  drilling  or  operating  for  oil  or  gas  and  no  mining  or 
drilling  for  minerals  or  removal  of  sand  and  stone,  or  cut- 
ting of  timber  will  be  permitted,  except  the  cutting  of  tim- 
ber on  the  timber  land  as  herein  provided,  on  any  of  the 
land  sold  under  these  regulations,  until  the  full  purchase 
price  has  been  paid,  and  a  violation  of  said  provision  shall 
operate  as  a  forfeiture  of  all  rights  under  the  purchase. 

Purchasers  of  timber  and  unallotted  lands  shall  be  en- 
titled to  possession  of  such  lands  upon  issuance  to  them  of 
certificates  of  purchase,  and  purchasers  of  the  surface  of 
the  segregated  coal  and  asphalt  lands  upon  the  approval  of 
the  sale. 

(Sec.  20.)  Xo  person,  including  the  present  occupants 
of  the  land,  or  the  surface  thereof,  to  be  offered  under  these 
regulations,  shall  have  a  preference  right  to  the  purchase 
of  any  of  the  land,  or  the  surface  thereof,  except  coal  and 
asphalt  lessees  and  others  as  expressly  provided  by  the  sev- 
eral Acts  of  Congress  authorizing  the  sale  of  said  land  or 
the  surface  thereof,  and  except  where  the  land,  or  the  sur- 
face thereof,  is  reserved  for  churches  and  cemeteries. 

(Sec.  21.)  As  soon  as  full  payment  is  made  for  any  tract 
of  the  land  purchased  under  these  regulations,  a  deed  shall 
be  issued  conveying  said  land  to  the  purchaser  without  any 
reservation,  except  \\\  \.\\^  e^^^  of  the  segregated  coal 
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halt  land  where  the  coal  and  asphalt  are  reserved.  The 
d  to  the  segregated  coal  and  asphalt  land,  except  where 
coal  and  asphalt  and  surface  are  sold  together,  shall  be 
led  as  soon  as  full  pa^Tnent  is  made  for  the  tract,  con- 
ring  to  the  purchaser  the  property  sold,  and  such  deed 
ill  contain  the  clause,  ''saving  and  excepting  from  this 
iveyance,  however,  all  coal  and  asphalt,  and  this  reserva- 
n,  restriction,  covenant  and  condition  shall  run  with  the 
id  and  bind  the  heirs,  grantees,  successors,  representa* 
es,  and  assigns  of  the  grantee  herein.**    Such  deed  shall 

0  contain  a  clause  or  clauses  reciting  and  containing  the 
ler  reservations,  restrictions,  covenants,  and  conditions 
der  which  the  property  is  sold,  as  provided  in  the  Acts 

Congress  of  February  nineteenth,  nineteen  hundred  and 
elve,  and  August  twenty-fourth,  nineteen  hundred  and 
^Ive,  authorizing  the  sale,  and  shall  specifically  provide 
at  said  reservations,  restrictions,  covenants,  and  condi- 
ins  shall  run  with  the  land  and  bind  the  heirs,  grantees, 
ccessors,  representatives,  and  assigns  of  the  purchaser  of 
€  surface. 

(Sec.  22.)  That  no  person  claiming  improvements  on  the 
oiber  land  and  surface  of  the  segregated  coal  and  asphalt 
nd  shall  be  entitled  to  remove  them  or  receive  any  benefit 
erefrora  unless  he  has  heretofore  filed  his  claim  under 
th  with  the  Superintendent  for  the  Five  Civilized  Tribes, 
shall  file  such  claim  within  sixty  days  from  the  approval 
feof  with  said  Superintendent,  and  if  no  person  has  here- 
fore  asserted  or  shall  assert  a  claim  within  sixty  days 
>t^said  to  the  improvements  on  any  particular  tract,  such 
provements  shall  be  sold  as  a  part  of  the  land,  but  if  a 
tim  has  been  filed  or  is  filed  by  or  on  behalf  of  any  per- 

1  or  persons  prior  to  or  within  the  sixty  days,  and  no 
^im  adverse  thereto  filed  within  such  time,  the  improve- 
-^ts  shall  be  deemed  to  be  the  sole  property  of  the  person 

persons   applying   therefor   upon    satisfactory   showing 
^reof  being  made  to  the  Secretary  of  the  Interior «    11 
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^here  be  two  or  more  conflicting  claims  to  the  : 
ments  on  any  tract,  at  the  time  of  the  sale,  the  p 
shall  be  required  to  pay  the  amount  of  the  apprais 
of  such  improvements,  except  as  otherwise  herein  j: 
and  ninety-five  per  cent  of  such  amount  shall  be  he 
the  direction  of  the  Secretary  of  the  Interior  and 
the  owner  of  said  improveinentB  as  finally  determ 
him. 

(Sec.  23.)  During  the  progress  of  the  advertiseir 
sale  of  the  land  under  these  regulations,  the  Superir 
for  the  Five  Civilized  Tribes  shall,  until  otherwise  ■ 
by  the  Secretary  of  the  Interior,  maintain  offices  at 
ter,  Potenu,  and  Hugo,  Oklahoma,  where  the  pro; 
purchasers  may  personally  inspect  plats,  maps,  eto. 
land  without  cost  and  be  furnished  any  information 
in  reference  thereto. 

(Sec.  24.)  Prospective  bidders  for  any  of  the  h 
fered  under  these  reguhitions  should  inspect  the  la 
improvements  prior  to  the  date  of  sale  and  satisfj 
selves  as  to  the  character  of  the  land  and  condition 
improvements  actually  on  the  ground,  as  no  guar; 
made  as  to  the  character  of  the  lands  or  of  improv 
thereon.  \o  complaints  by  purchasers  or  claim  for  i 
in  the  matter  of  improvements  will  he  considered  unl 
complaint  or  claim  i.s  filed  with  the  Superintendent 
Five  Civilized  Tribes  within  sixty  days  from  dato  < 

(Sep.  25.)  The  right  is  reserved  to  approve  or 
prove  any  or  all  sales. 

(Sec.  2fi.)  Any  further  information  desired  may  ' 
upon  application  to  the  Superintendent  for  the  Five 
ized  Tribes  at  Muskogee,  Oklahoma. 

Cato  S«l 
Commissioner  of  Indian  Aff 
Approved:    Department  of  the  Interior,  July  18,  Ifll 
S.  Ci.  llopkm^,  Xm¥.V?vvi,\.  9«cTetary. 
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CHAPTER    LXIV. 

REGULATIONS  OF  SEPTEMBER  24,  1918 

rmng  the  sale  of  the  coal  and  asphalt  deposits  in  the 
segregated  mineral  area  in  the  Choctaw  and  Chick- 
asaw Nations,  Oklahoma,  under  the  provisions  of 
the  Act  of  Congress  approved  Febmary  3»  1918- 

(Public— No.  98— Sixty-fifth  Congress.) 

L144.  Regulations  Ooveming  the  Sale  of  Coal  and 
alt  Deposits. — The  following  regulations  are  hereby 
ribed  under  the  provisions  contained  in  the  Act  of 
ress  approved  February  eighth,  nineteen  hundred  and 
een  (Public — No.  98 — Sixty-fifth  Congress),  authoriz- 
he  sale  of  the  leased  and  unleased .  coal  and  asphalt 
ral  deposits  in  the  Choctaw  and  Chickasaw  Nations, 
loma. 

ic.  1.)  The  sale  of  said  coal  and  asphalt  shall  be  con- 
d  under  the  supervision  of  the  Superintendent  for  the 
Civilized  Tribes,  subject  to  the  approval  of  the  Secre-' 
of  the  Interior. 

c.  2.)    The  coal  and  asphalt,  leased  and  unleased,  shall 
■ered  and  sold  in  conformity  with  the  districts,  tracts, 
and  schedules  of  appraisement  thereof,  approved  by 
ecretary  of  the  Interior. 

c.  3.)  The  Superintendent  for  the  Five  Civilized 
s  shall  advertise  and  sell  said  coal  and  asphalt  at  pub- 
ction,  to  the  highest  and  best  bidder,  for  not  less  than 
ppraised  value,  subject  to  the  approval  of  the  Secre- 
3f  the  Interior,  in  accordance  with  the  law  and  these 
itions  and  when  and  as  directed  by  the  Commissioner 
iian  Affairs,  but  not  later  than  six  months  from  the 
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date  of  the  fimil  appraisement.  The  sale  shall  be  held  st 
McAlester,  Oklahoma,  on  December  eleventh,  twelfth,  thir- 
teenth and  fourteenth,  nineteen  hundred  and  eighteen. 

(Sec.  4.)  Said  Superintendent  shall,  as  soon  as  possible, 
prepare  a  list,  in  pamphlet  form,  of  the  tracts  of  the  lea»ed 
and  unleased  coal  and  asphalt  to  conform  to  the  approTed 
schedules  of  appraisement,  setting  forth  each  tract  number, 
a  description  of  each  tract,  the  number  of  acres  in  estk 
tract,  the  appraised  value  of  each  tract,  and  the  descriptiaB 
of  each  tract  included  in  the  schedule  of  appraisement  ^ 
proved  by  the  Secretary  of  the  Interior. 

(Sec.  5.)  Said  Superintendent  shall  advertise  the  tile 
not  less  than  sixty  days ;  such  sale  to  be  advertised  sod 
published  in  such  manner  and  in  such  papers  and  joumiii 
as  the  (Commissioner  of  Indian  Affairs  may  direct. 


(Sec.  6.)  All  sales  to  which  these  regulations  apply  shdl 
be  upon  the  expressed  conditions  provided  for  in  section 
four  of  said  Act  of  Congress  approved  February  eigMi. 
nineteen  hundred  and  eighteen,  which  reads  as  follows: 

"See.  4.  That  such  deposits  of  coal  and  asphalt  on  tbf 
leased  lands  shall  be  sold  subject  to  all  rights  of  the  l«sw 
and  that  any  person  acquiring  said  deposits  of  coal  on*- 
phalt  shall  take  same  subject  to  said  rights  and  acquire  tk 
same  under  the  express  understanding  and  agreement  tbit 
the  Oepartment  of  the  Interior  wilt  cancel  and  withdn* 
all  rules  and  regulations  and  relinquish  all  authority  hw- 
tofore  exercised  over  the  operation  of  said  mines  by  ress* 
nf  Ihe  Indian  ownership  of  said  property  and  that  said  prop- 
erties thoroafler  shjill  be  operated  under  the  and  in  confer* 
ity  with  such  laws  as  may  he  applicable  thereto,  and  thit 
advance  royalty  paid  by  any  lessee  and  standing  to  tk 
credit  of  said  lessee  shall  be  credited  by  said  pureha-W* 
the  extent  of  the  nnionnt  thereof,  and  that  no  royalties  shiil 
be  paid  by  sjiid  lessee  to  said  purchaser  until  the  eredit 
given  slinW  lie  ex\\n\\s\fti  tA  \\\%  tatft  of  eight  cents  per  ta] 
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run,  and  that  the  royalty  to  be  paid  thereafter  by  said 
to  said  purchaser  shall  be  eight  cents  per  ton  mine 
I  coal,  and  that  any  lessee  may,  at  any  time  after  com- 
n  of  such  sale,  transfer  or  disx)ose  of  his  leasehold  in- 
without  any  restriction  whatever;  and  that  any  les- 
lall  h^ve  the  preferential  right,  provided  the  same  is 
ised  within  ninety  days  aft^r  the  approval  of  the  com- 
n  of  the  appraisement  of  the  minerals  as  herein  pro- 
,  to  purchase  at  the  appraised  value  any  or  all  of  the 
*e  lands  lying  within  such  lease  held  by  him  and  here- 
I  reserved  by  order  of  the  Secretary  of  the  Interior 
pon  the  terms  as  above  provided,  and  shall  also  have 
referential  right,  except  as  herein  otherwise  provided, 
rchase  the  coal  deposits  embraced  in  any  lease  held 
ch  lessee  by  taking  same  at  the  highest  price  offered 
y  responsible  bidder  at  public  auction  at  not  less  than 
)praised  value,  and  if  any  lessee  becomes  the  purchaser 
y  coal  deposits  on  any  undeveloped  lease  owned  by 
:hen  one-half  of  the  advance  royalties  paid  by  any  les- 
a  such  lease  shall  be  credited  on  the  purchase  price 
3f,  and  any  residue  of  advance  royalties  heretofore 
by  Any  lessee  shall  be  credited  to  such  lessee  on  ac- 
of  any  production  of  coal  or  any  other  lease  which 
ay  own  and  operate:  And  provided,  That  nothing 
1  contained  shall  be  construed  as  limiting  or  curtail- 
he  rights  of  any  lessee  or  owner  of  mineral  deposits 
acquiring  additional  surface  lands  for  mining  opera- 
as  pro\nded  by  the  Act  of  Congress  of  February  nine- 
fa,  nineteen  hundred  and  twelve:  Provided  further, 
no  person  or  corporation  shall  be  permitted  to  acquire 
than  four  tracts  of  nine  hundred  and  sixty  acres  each, 
►t  where  such  person,  firm,  or  corporation  has  such 
I  under  existing  valid  lease/' 

!C.  7.)  The  terms  of  the  sale  shall  be  twenty  per  cent 
e  purchase  price  in  cash  at  the  time  of  the  sale,  and 
smainder  shall  be  paid  in  four  equal  annual  payments 
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panied  by  a  certified  check  or  bank  draft  for  twent; 
cent  of  the  amount  of  each  separate  bid :  Prorided, 
same  is  received  not  later  than  the  hour  set  for  the 
And  provided  further,  That  all  tracts  must  be  offen 
public  auction,  and  if  any  higher  responsible  bid  is  reet 
than  the  one  submitted  by  mail,  the  certified  check  or  '■ 
draft  accompanying  such  mailed  bid  shall  be  retumt 
the  bidder. 

(Sec.  11.)  All  payments  shall  be  made  to  D.  Bndt 
Cashier,  unless  otherwise  directed  by  the  Commissions 
Indian  Affairs. 

(Sec.  12.)  Until  full  and  final  payment  is  made  for 
tract,  leased  or  unleased,  all  mining  operations  thei 
shall  be  conducted  under  the  supervision  of  the  represe 
tive  of  the  United  States  Bureau  of  Mines  at  McAI« 
Oklahoma,  and  the  Mining  Trustees  of  the  Choctaw 
Chickasaw  Nations,  or  such  other  officer  or  officers  as 
Commissioner  of  Indian  AfFaira  may  designate,  and  in 
cordance  with  existing  laws  and  Pepartment  rules  and  r 
ulations  governing  the  leasing  of  the  segregated  coal  i 
asphalt  in  .said  nations.  The  purchaser  of  any  tract  and 
lessee  thereof,  their  grantees,  les.sees,  assigns,  or  success 
shall  he  required  to  aeeovint  under  oath  to  said  Mia 
Tru.stees  or  ofiieer  or  officers  designated  by  the  Comi 
sionci-  of  Indian  Affairs,  the  number  of  tons  of  coal ' 
asphalt  mined  and  removed  from  such  traet.  and  suchJI 
ing  Ti'ustees  or  officer  and  officers  shall  have  the  rijtM 
examine  nil  hooks  and  records  of  mining  operations  of  a 
purchaser,  lessee,  grantees,  assigns  or  successors. 

•  (Sec.  i;t.)  Until  full  and  final  payment  is  made  fori 
tract,  leased  or  unleased,  sold  under  these  regulalionsw' 
puri-bascr  shall  pay,  or  cause  to  be  paid  to  the  SuperintH 
cnt  for  the  Five  (.'ivili^ed  Tribes,  monthly,  eight  cents! 
ton  for  all  coal  mined  (mine  run),  and  ten  cents  pert 
for-  asphalt  luined,  s\w\\  -^a-i-wx-ewX*.  Vo  Vi«  held  by  said  Sup 
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ndent  to  be  applied  on  the  purchase  price,  and  upon  re- 
st of  the  purchaser  may  be  applied  in  payment  of  any 
ailment,  when  due.  Any  unused  advance  royalty  to  the 
lit  of  a  lessee  under  existing  leases  shall  be  paid  by  said 
►erintendent,  when  final  payment  of  the  purchase  price 
lade,  to  the  purchaser  for  the  benefit  of  the  lessee  under 
terms  of  the  lease  and  the  Act  of  Congress  approved 
iruar}'^  eighth,  nineteen  hundred  and  eighteen :  Provided, 
rever,  That  if  any  lessee  becomes  the  purchaser  of  any 
I  deposits  on  any  undeveloped  lease  owned  by  him,  then 
-half  of  the  advance  royalties  paid  by  any  lessee  on  such 
;e  shall  be  credited  on  the  purchase  price  thereof,  and 

residue  of  advance  royalties  heretofore  paid  by  any 
lee  shall  be  credited  to  such  lessee  on  account  of  any 
duction  of  coal  on  any  other  lease  which  he  may  own 
1  operate. 
Ill  royalty  paid  on  coal  or  asphalt  mined  subsequent  to 

date  of  approval  of  the  sale  shall  belong  to  the  pur- 
iser,  subject  to  the  requirejnent  of  a  certain  amount  per 
L,  as  above  stated,  to  be  paid  to  the  Superintendent  of 
I  Five  Civilized  Tribes,  to  be  applied  on  the  purchase 
ce,  which  is  to  protect  the  Choctaw  and  Chickasaw 
ibes  from  loss  on  account  of  coal  removed  in  case  the 
ct  should  be  forfeited  before  final  payment  is  made. 

Sec.  14.)     The  sales  under  these  regulations  do  not  in- 
de  the  surface  or  right  thereto,  except  that  all  sales  of 

coal  and  asphalt  shall  be  upon  the  conditions  contained 
section  three  of  the  Act  of  Congress  of  February  nine- 
nth,  nineteen  hundred  and  twelve  (37  Stat.  L.  67),  which 
ds  as  follows : 
'That  sales  of  the  surface  under  this  act  shall  be  upon 

conditions  that  the  Choctaw  and  Chickasaw  Nations, 
ir  grantees,  lessees,  assigns  or  successors  shall  have  the 
ht  at  all  times  to  enter  upon  said  lands  for  the  purpose 
prospecting  for  coal  or  asphalt  thereon,  and  also  the 
ht  of  underground  ingress  and  egress,  wvtVvowl  o^^wv'^'iw- 
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iiation  to  the  surface  owner,  and  upon  the  further  condition 
that  said  nations,  their  grantees,  lessees,  assigns  or  suee«s- 
sors  shall  have  the  right  to  acquire  such  portions  of  the 
surface  of  any  tract,  tracts,  or  rights  thereto  as  may  be  rea- 
sonably necessary  for  prospecting  or  for  the  conduct  of 
mining  operations  or  for  the  removal  of  deposits  of  coal  md 
asphalt,  upon  paying  a  fair  valuation  for  the  portion  of  the  i 
surface  so  acquired.  If  the  owner  of  the  surface  and  the  j 
then  owner  or  lessee  of  such  mineral  deposits  shall  be  uii- 
ahle  to  agree  upon  a  fair  valuation  for  the  surface  so  u- 
quired,  such  valuation  shall  be  determined  by  three  arbi- 
tratoi'S,  one  to  be  appointed,  in  writing,  a  copy  to  be  served 
on  the  other  party  by  the  owner  of  the  surface,  one  in  lib 
manner  by  the  owner  or  lessee  of  the  mineral  deposits,  sad 
the  third  to  be  chosen  hy  the  two  so  appointed ;  and  in  rai 
the  two  arbitrators  so  appointed  should  be  unable  to  agree 
upon  a  third  arhitcator  within  thirty  days,  then  and  in  thit 
event,  upon  the  application  of  either  interested  party,  tbe 
United  States  district  judge  in  the  district  within  which 
said  land  is  located  shall  appoint  the  third  arbitrator:  Ptfr 
vided,  That  the  owner  of  such  mineral  deposits  or  Iess« 
thereof  shall  have  the  right  of  entry  upon  the  surface » 
to  be  acquired  for  mining  purposes  immediately  after  the 
failure  of  the  parties  to  agree  upon  a  fair  valuation  and 
the  appointment,  as  above  provided,  of  nn  arbitrator  hT 
the  said  owner  or  lessee." 

(Sec.  15.1  liniiiediatoly  after  any  sale,  schedules  of  th< 
successful  bidders  .shall  be  prepared  and  forwarded  to  lln 
I'oniiuissionpr  .if  Indian  Affairs  for  approval  or  disapproval 
The  ScpretiH-y  of  the  Interior  may  set  aside  and  vacate  a 
proposed  sjile  for  failure  of  the  prospective  purchasers 
pay  any  pint  of  the  purchase  price,  or  the  interest  therec 
when  same  becomes  due,  or  for  other  good  reasons:  alsu 
such  cji.se  to  f(irtVil  to  the  Choctaw  and  Chickasaw  \ati« 
any  and  all  money  iiaiii  liy  .said  prospective  purchasers. 

(See.  KV)     Ui\u\p<\v.\\e\v  vv^\et  W^  ^■^■^\oval  by  the  Seei 
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ry  of  the  Interior  of  the  sales  in  any  district,  each  bidder 
lose  bid  has  been  approved  shall  be  furnished  with  a  cer- 
Icate  of  purchase  describing  the  tract  included  in  his  bid 
id  setting  forth  the  conditions  of  the  sales  and  the  terms 
Jon  which  payments  are  to  be  made  and  title  obtained, 
id  stating  until  the  full  purchase  price  has  been  paid,  all 
iniiig  operations  shall  be  conducted  under  the  supervision 
'  the  said  representative  of  the  United  States  Bureau  of 
ines  and  Mining  Trustees  of  the  Choctaw  and  Chickasaw 
itions,  or  such  other  officer  or  officers  as  may  be  desig- 
ted  by  the  Commissioner  of  Indian  Affairs,  which  cer- 
cate  of  purchase  will  entitle  the  purchaser  to  possession 
the  coal  and  asphalt  in  the  tract  purchased  by  him,  sub- 
1  to  all  of  the  conditions  authorizing  the  sale  thereof,  as 
>vided  by  said  Act  of  Congress,  and  all  of  the  conditions 
ivided  for  in  these  regulations. 

^Sec.  17.)  As  soon  as  full  and  final  payment  is  made  for 
V  tract  of  coal  and  asphalt  sold  under  these  regulations, 
patent  shall  be  issued  conveying  to  the  purchaser  any 
d  all  coal  and  asphalt  underlying  the  entire  surface  of 
•h  tract,  subject  to  all  the  rights  of  any  lessee  or  any  tract 

such  coal  and  asphalt,  and  such  patent  shall  contain  a 
.use  or  clauses  reciting  and  containing  the  restrictions, 
renants  and  conditions  under  which  the  property  is  sold, 

accordance  with  the  provisions  of  section  four  of  said 
:t  of  Congress  approved  February  eighth,  nineteen  hun- 
Bd  ami  eighteen,  and  section  three  of  said  Act  of  Con- 
HB  of  February  nineteenth,  nineteen  hundred  and  twelve. 

(Sec.  18.)  In  all  eases  where  any  purchaser  has  acfjuired 
"patent  said  coal  and  asphalt  deposits  sold  under  these 

Eations,  the  Secretary  of  the  Interior  will  cancel  and 
Iraw  all  rules  and  regulations  and  relin(|uish  Jill  au- 
ly  heretofore  exercLsed  over  said  deposit.^  by  rcjismi  of 
tndian  ownership  of  same,  as  provided  in  said  Act  of 
ress  approved  Februai'y  eighth,  ninetctii  luvui.\v*.'i\  wwi. 
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(Sec.  19.)  All  tracts  will  be  sold  subject  to  such  counlj 
roads  and  public  highways  as  may  have  been  established 
by  condemnation  proceedings  or  otherwise,  before  the  data 
of  the  sale.  Tracts  traversed  by  lawful  rights  of  way  tor 
railroads  or  other  purposes  shall  be  sold  subject  to  snek 
rights  of  way. 

(Sec.  20.)  No  person,  firm,  or  corporation  will  be  pw- 
mitted  to  acquire  more  than  four  tracts  of  nine  hundred  and 
sixty  acres  each,  except  where  such  person,  firm,  or  cor- 
poration has  such  tracts  under  existing  valid  lease. 

(Sec.  21.)  For  the  informaton  and  convenience  of  proa- 
pective  bidders,  and  for  free  distribution,  the  Superintend- 
ent for  the  Five  Civilized  Tribes  shall  prepare  blue  print 
maps  of  each  of  the  districts  hereinbefore  referred  to,  show- 
ing the  tract  numbers,  location  of  the  leased  and  unleased 
tracts,  outcrops,  railroads,  towns  and  other  data.  He  shall 
also  prepare  fractional  or  sheet  maps  of  each  district,  on  a 
scale  of  one  thousand  feet  to  the  inch,  showing  the  location 
of  the  leased  and  unleased  tract,  outcrops,  worked-out  area, 
mines,  railroads,  towns,  etc.,  and  offer  same  for  sale  at  one 
dollar  each. 

(Sec.  22.)  Prospective  bidders  for  the  coal  and  asphalt 
offered  under  these  regulations  should  satisfy  theniselvei 
as  to  the  quality  and  condition  of  coal  and  asphalt  in  eaei 
tract,  as  no  guaranty  is  made  relative  thereto.  All  unlea-sed 
lands  shall  first  he  offered  for  sale. 

(Sec.  28.)  Durinp^  the  progress  of  the  advertisement  and 
sale  of  the  coal  and  asphalt  under  these  regulations,  the 
Superintendent  for  the  Five  Civilized  Tribes  shall  maintain 
an  office  at  McAlester,  Oklahoma,  where  prospective  pn^ 
cliasers  may  personlly  inspect  plats,  maps,  etc.,  of  the  coal 
and  asphalt  and  be  furnished  all  available  information. 

(Sec.  24.)    The  right  is  reserved  to  reject  any  and  all  bidi 
and  to  approve  or  A\sa\ipTove  any  and  all  sales. 
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(Sec.  25.)  Any  further  available  information  desired  may 
e  had  upon  application  to  the  Superintendent  for  the  Five 
Sivilized  Tribes  at  McAlester,  Oklahoma.  The  Government 
ends  out  no  exhibit  cars  to  furnish  informaton. 

Cato  Sells, 
Commissioner  of  Indian  Affairs. 

department  of  the  Interior,  Washington,  D.  C. 
Approved  Sept.  24,  1918. 
S.  G.  Hopkins,  Secretary  of  the  Interior. 
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BegnlatioiiB  to  govern  tbe  ntiliiation  of  easfng-head 
produced  from  oil  wells  on  restrieted  Indian  I 
(Not  Applicable  to  the  Osage  Hation.) 

§  1145.  Section  two  of  the  act  approved  May  tw( 
seventh,  nineteen  hundred  and  eight  (35  Stat.  L.  312), 
vides : 

''That  all  lands  other  than  homesteads  allotted  to  n 
hers  of  the  Five  Civilized  Tribes  from  which  restrict 
have  not  been  removed  may  be  leased  by  the  allotted  i 
adult,  or  by  guardian  or  curator  under  order  of  the  pn 
probate  court  if  a  minor  or  incompetent,  for  a  i>eriod 
to  exceed  five  years,  without  the  privilege  of  renewal:  ] 
vided,  That  leases  of  restricted  lands  for  oil,  gas,  or  o\ 
mining  purposes,  leases  of  restricted  homesteads  for  ni 
than  one  year,  and  leases  of  restricted  lands  for  period* 
more  than  five  yeai's  may  be  made,  with  the  approval 
the  Secretary  of  the  Interior,  under  rules  and  regulati< 
prescribed  hy  the  Secretary  of  the  Interior,  and  not  oth 
wise.*' 

A  provision  in  the  Act  of  March  third,  nineteen  hundr 
and  nine  (35  Stat.  L.  781,  783),  reads: 

**That  oil  lands  allotted  to  Indians  in  severalty,  ex« 
allotments  made  to  members  of  the  Five  Civilized  Trib 
and  Osage  Indians  in  Oklahoma,  may  by  said  allottee  I 
leased  for  mining  purposes  for  any  terms  of  years  as  nu 
be  deemed  advisable  by  the  Secretary  of  the  Interior;  tf 
the  Secretary  of  the  Interior  is  hereby  authorized  to  V^ 
form  any  and  all  acts  and  make  such  rules  and  regulation 
as  may  be  necessary  for  the  purpose  of  carrying  the  p« 
visions  of  this  paragraph  into  full  force  and  effect/* 

In  accordance  with  the  above  provision  of  law,  the  f* 
lowing  regulations  are  prescribed  to  govern  the  utilitttin 
of  easingAieuA  v;5v^  \>Y^vi\\^^v5L  it^vcL  oil  wells  on  restrict* 
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1  lands  (except  Osage)  and  the  computation  of  the 
y  interest  of  the  Indian  lessor: 

DEFINITIONS. 

following  expressions  whenever  used  in  the  regula- 
shall  have  the  meaning  now  designated,  viz. : 
ing-head  gas:  The  gas  from  an  oil  well  coming 
a^h  the  casing  with  the  oil  from  oil-producing  strata, 
ing-head  gasoline:  The  i)etroleum  product  obtained 
casing-head  gas. 

►erintendent :    The  local  field  officer  in  charge  of  re- 
;d  lands  of  members  of  Indian  Tribes  upon  which  oil 
are  located  and  whose  duty  shall  be  to  enforce  com- 
e  with  these  regulations. 
>ector :  Any  person  appointed  as  inspector  of  oil  wells, 

I 

0  may  be  designated  by  the  Secretary  of  the  Interior 
>ervise  oil  operations  under  the  direction  of  the  Super- 
lent. 

lessee:    Any  person,  firm,  or  corporation  owning  an 
ning  lease  on  restricted  Indian  lands, 
oline  plant:    Plant  operated  for  the  purpose  of  ex- 
ng  casing-head  gasoline  from  casing-head  gas. 

REGULATIONS. 

c.  1.)  Contracts  shall  be  entered  into  between  lessees 
tricted  Indian  land  and  owners  of  gasoline  plants  for 
lie  of  casing-head  gas,  which  shall  provide  for  a  mini- 
royalty  interest  for  the  Indian  lessor  of  twelve  and 
ilf  per  cent  (or  the  royalty  specified  in  the  lease)  of 
•OSS  proceeds  of  such  sale,  to  be  computed  on  the  basis 
ted  by  schedule  marked  **  Figure  1,"  unless  it  is  sold 
higher  basis,  in  which  event  it  shall  be  computed  on 
3asis. 

c.  2.)  Contracts  entered  into  between  lessees  and 
s  of  gasoline  plants  shall  be  filed  with  the  Superintend- 
ithin  thirty  days  after  date  of  execution,  and  shall  be 
ve  only  from  date  of  approval  by  tVi^  9AX'^^Tm\fcTv^<Kt^, 
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(Sec.  3.)  All  contracts  for  the  sale  of  casing-heac 
shall  be  made  subject  to  the  rules  and  regulations  oi 
Department  now  existing,  or  hereafter  to  be  promulg 
and  shall  provide  that  the  schedule  marked  ^'Figur 
may  be  revised  by  the  Secretary  of  the  Interior  ui>on  i 
to  all  parties  concerned,  and  an  opportunity  given  the 
be  heard :  Provided,  Such  revision  shall  not  apply  to  i 
ing  approved  contracts  so  as  to  alter  the  term  of  the 
tract,  the  rate  of  royalty,  the  method  of  computing  the 
alty,  or  the  basis  of  such  computation,  without  the  eo; 
of  the  parties  thereto.  Such  contracts  shall  also  pn 
that  they  may  be  canceled  by  the  Superintendent  for  i 
lation  of  the  terms  thereof  or  the  regulations,  after  t 
days'  notice  to  the  parties  concerned  and  an  opportuni 
be  heard  has  been  afforded  them. 

(See.  4.)  When  lessees  mamifacture  casing-head  ga» 
from  casing-head  gas  produced  from  their  own  leases, 
ment  for  the  royatly  interest  of  the  Indian  lessor  shal 
at  the  rate  of  twelve  and  one-half  per  cent  (or  the  roy 
specified  in  the  lease),  to  be  computed  on  the  basis  of 
schedule  marked  **P'igure  1,"  and  which  shall  be  subjM 
change  as  provided  in  paragraph  3. 

(Sec.  5.)  The  gasoline  productivity  of  the  casing-k 
gas  per  thousand  cubic  feet  shall  be  determined  by  a  pi 
ical  field  test  of  the  gas  produced  from  each  lease  in 
following  manner :  By  the  use  of  one  of  the  standard  ap 
anees  used  for  testing  the  gasoline  contents  of  gas,  wl 
shall  be  approved  by  the  department.  The  gasoline  si 
after  being  condensed  in  what  is  known  as  the  accumuli 
tank,  be  reduced  to  atmospheric  pressure,  or  zero  on 
gauge,  then  drawn  off  and  the  temperature  raised  in 
open  vessel  to  sixty  degrees  Fahrenheit  at  a  rate  not  to 
eced  one  degree  every  two  minutes.  The  gasoline  remair 
reduced  to  a  \)a^\^  of  gallons  per  thousand  cubic  feet,  < 
be  considered  \\ve  g^^i^oYvcv^  ^wv\fc^\\  \sst  >JaA  purpose  of  t 
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g^ulations :  Provided,  When  gas  is  run  through  a  common 
iter  in  accordance  with  paragraph  six,  its  gasoline  pro- 
ictivity  shall  be  tested  the  same  as  gas  produced  from  a 
igle  lease. 

(Sec.  6.)  All  casing-head  gas  from  each  lease  shall  be 
jtered  on  the  leased  premises  and  computed  at  a  basis  of 
ur  ounces  to  a  square  inch  above  atmospheric  pressure. 
here  the  volume  of  gas  is  extremely  small,  upon  applica- 
m  to  the  Superintendent,  permission  may  be  granted  to 
stall  a  common  meter  for  two  or  more  leases.  In  such 
86  the  total  amount  of  casing-head  gas  removed  shall  be 
orated  between  the  separate  leases  and  apportioned  as.  to 
B  number  of  connecting  wells  thereon.  All  meters  shall 
open  to  inspection  at  any  time  by  the  inspectors  in  the 
dian  Service,  or  whomever  the  Superintendent  may  des- 
aate  for  such  purpose. 

(Sec.  7.)  Sworn  statements  shall  be  made  to  the  Super- 
tendent  by  lessees,  and  by  the  person  in  charge  of  the 
soline  plants  to  whom  casing-head  gas  is  sold,  showing: 
)  The  volume  of  casing-head  gas  purchased  from  each 
ise ;  (2)  the  productivity  of  such  gas  per  thousand  cubic 
it  as  determined  by  the  physical  field  test  as  prescribed 
section  five;  (3)  the  price  at  which  the  merchantable 
soline  is  sold;  and  (4)  the  amount  paid  to  the  lessee, 
ese  statements  shall  be  made  not  later  than  the  twenty- 
:h  day  of  each  month  for  the  preceding  month,  and  at 
5  same  time  payment  shall  be  made  of  the  royalty  inter- 
i  to  the  Superintendent  by  the  lessee,  or  by  the  purchaser, 
accordance  with  section  nine  hereof.  The  books  of  both 
see  and  purchaser  shall  be  open  to  inspection  on  order 
the  Superintendent  so  far  as  to  test  the  accuracy  of  the 
om  statements  referred  to  above,  and  to  determine 
lether  the  interests  of  the  restricted  lessor  are  fully  pro- 
led. 

[Sec.  8.)     Lessees  shall  secure  the  consent  of  the  Super- 
endent  to   manufacture   gasoline  from  casing-head   gas 
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produced  on  restricted  leases  owned  by  such  lessees.  The 
productivity  of  the  casing-head  gas  shall  be  determined  as 
prescribed  in  section  five,  and  sworn  statements  as  indi- 
cated in  paragraph  seven,  accompanied  by  remittance  of 
the  royalty  interest,  shall  be  mailed  to  the  Superintendent 
not  later  than  the  25th  day  of  each  month,  for  casing-head 
gas  utilized  for  the  manufacture  of  casing-head  gasoline 
during  the  preceding  month,  the  computation  to  be  made 
on  the  basis  indicated  by  schedule  marked  ''Figure  1." 

(Sec.  9.)  The  Superintendent  may  make  arrangements 
with  purchasers  of  casing-head  gas  for  pajTuent  of  the  ror- 
alty,  which  arrangement  shall  not  relieve  lessees  from  re- 
sponsibility for  payment  should  the  purchaser  fail,  negleft, 
or  refuse  to  pay  the  royalty  when  it  becomes  due. 

(See.  10.)     Physical  field  tests  of  the  jj^nsoline  productit- 
ity  of  casiiij^-he<id  pras  as  prescribed  in  paragraph  five  shall 
be  made  at  quarterly  periods  (as  nearly  as  may  be  conven- 
ient on  January  first,  April  1st,  July  first,  and  October  first,  ji 
under  departmental   supervision,   and   the    result  thus  ob- 
tained shall  be  the  basis  on  which  settlement  shall  be  made 
for  the  casing-head  gas,  until  the  next  test  is  taken.   Tlte|' 
April  and  October  tests  may  be  waived  by  the  Superintend- 
ent when  information  furnished  him  shall  so  justify.   So  J 
expense   in   making  these  tests  shall   be  chargeable  to  it- 
stricted  lessors. 

(Sec.  11.)  (^asing-head  gas,  or  the  dry  gas  remaining 
after  extracting  gasoline,  and  not  used  for  developing  pur- 
poses, may  bo  disposed  of  and  the  proceeds  accounted  for 
as  is  provided  for  by  the  terms  of  the  lease. 

(Sec.  12.)  The  Superintendent  shall  have  authority  t» 
grant  permission  for  erection  of  gasoline  plants  on  depart* 
mental  leases,  and  contracts  for  that  purpose  shall  be  sub- 
mitted to  him  for  approval,  specifying  the  term,  the  acit- 
age  to  ho  used,  and  fixing  the  price  per  acre  per  annum t» 
1)0  paid  theroioY. 
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§  1146.    Table  for  Oompnting  Royalty  on  Oasing-head 
FiaURB  1. 
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§  1147  LANDS  OF  THE  FIVE  CIVILUSBD  TRIBES. 

Department  of  the  Interior, 

Office  of  Indian  Affairs, 

August  10,  1917. 

The  foregoing  regulations  are  respectfully  submitted  It 
the  Secretary  of  the  Interior  with  the  recommendation  Ail 
they  be  approved. 

Gato  Sells, 
Commissioner  of  Indian  Affain 

Department  of  the  Interior,  August  10,  1917. 
Approved:    Franklin  K.  Lane,  Secretary. 

§  1147.  Instructions  for  Settling  Royalty  Interaliii 
Oasing-head  Qas.^ — ^In  order  to  secure  uniformity  in  reporii 
on  production,  sale,  and  settlement  for  royalty  intcwitil 
casing-head  gas  under  regulations  approved  August  tatK 
nineteen  hundred  and  seventeen,  your  attention  is  invited  l» 
the  following  directions.    Please  comply  with  same: 

CONTRACTS. 

Section  one  of  the  Regulations  requires  that  contraeti 
executed  between  producers  and  purchasers  and  that 
schedule,  marked  figure  one,  shall  be  the  minimum 
paid  for  the  royalty  interest  in  casing-head  gas. 


PERMITS. 

Section  eight  requires  that  a  permit  be  secured  wl 
producers  wish  to  manufacture  their  own  gas  into  gasoli 
All  lessees,  whether  selling  or  manufacturing,  must 
royalty  interest  based  on  the  Chicago  tank  wagon  quotat 
and  productivity  of  gas ;  or  on  a  higher  rate  than  sche 
if  sale  is  made  at  a  higher  rate. 

PRODUCTIVITY. 

Productivity  as  computed  in  Figure  one  is  based  on 
half  gallon  ut\\1^-,  Iot  ^T^wv^le^  if  productivity  is  from  tl 
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and  twenty-four  hundredths  gallons  inclusiTe  per 
1  cubic  feet,  settlement  may  be  made  on  the  basis 
gallons.  If  productivity  is  from  three  and  twenty- 
Iredths  to  three  and  flfty  hundredths  per  thousand 
tt,  settlement  must  be  made  on  basis  of  three  and 
dredths. 

OLD  CONTRACTS. 
i  of  old  contracts  executed  prior  to  August  tenth, 
hundred  and  seventeen,  the  contract  price  will  be 
if  that  price  is  higher  than  that  fixed  by  the  sched- 
the  contract  price  is  lower  than  that  fixed  by  the 
the  price  fixed  by  the  schedule  must  be  paid.  Con- 
a  lower  price  than  that  fixed  by  the  schedule  will 
ved  if  either  or  both  parties  to  the  contract  agree 
lessor's  interest  shall  be  governed  by  the  regula- 
ill  particulars. 


1  seven  of  the  Regulations  require  that  monthly 
>e  made  on  forms  provided  (Blanks  386 — 6-10-18) 
>roducers  and  purchasers.  All  information  required 
lanks  must  be  furnished.  YHien  lessees  use  their 
,  the  productivity  may,  on  application,  be  deter- 
'  the  average  monthly  plant  production;  payment 
based  on  the  Chicago  tank  wagon  quotation  and 
nty,  using  schedule,  figure  one. 

SAMPLE   SETTLEMENTS. 
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made  in  accordance  with  the  schedule  either  under  permit 
or  contracts. 
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(2.)  Above  settlement  for  royalty  interest,  when  pridj 
specified  is  higher  than  the  schedule.  For  example,  sdii 
price  of  twenty-one  and  seven-eighths  cents  per  tbootnl 
cubic  feet  is  hi^rher  than  the  price  would  be,  fixed  bytk 
schedule,  based  on  productivity  of  two  and  one-half  galloM 
per  thousand  cubic  feet  and  the  Chicago  tank  wagon  pritt 
of  twenty-three  cents. 
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(3.)  Above  settlement  for  royalty  interest,  where  sail 
price  in  confrai;!  is  less  than  the  schedule;  for  example, 
and  one-half  cents  per  thousand  cubic  feet  is  less  thanprifl 
fixed  by  tlie  schedule,  productivity  three  gallons  and  tl 
<'hicnp:ii  tank  wagon  price,  twenty-twn  cents,  price  of  p 
should  be  twenty-two  cents. 

Respectfully, 


Siipcrintrndrnt  for  the  Five  Civilized  Trib» 
Keep  this  tot  rtilcvtuac. 
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ACT  JUNE  28,  1898— <3oiit 

Repealed  by  Original  Seminole  Agreement,  to  what  eztw 
To  what  extent  in  effect  in  Choetaw  and  Chlckaaaw  Ni 

after  adoption  of  Supplemental  Agreement,  49 
Agreements  euhmitted  to  Creeks  and   Choctaws  and  CI 

saws  by,  8,  48 
Agreement    submitted    to    Choctaws    and     Chickasawi 

adopted,  8 
Agreement  submitted  to  Creeks  by,  not  ratified,  8 
Atoka  Agreement  submitted  as  Seotioa  29  <tf,  48 
As  to  Creeks,  Choctaws  and  Chickasaws,  to  be  effeetlfe 

rejection  of  treaties  submitted  by,  48 
Superseded  by  Atoka  Agreement  except  where  no  oooiict, 
No  allotments  to  Choctaws  and  Chickasaws  under,  48 
Not  to  apply  in  case  of  ratification  of  treaties  sobnitte 

where  in  confiict,  8 
Passage  of  opposed  by  trtbes,  3 
Passage  of  advocated  by  Commission,  3 
Compulsory  allotment  provided  for,  by,  3 

ACT  MARCH  2,  1899,  827-836 
ACT  MAY  31,  1900,  702-707 
ACT  MARCH  3, 1901,  708-715 

ACT  MARCH  3,  1901,  716 

ACT  FEBRUARY  28,  1902,  836-857 

Continued  in  effect  in  state,  to  what  extent,  787 

ACT  MAY  27,  1902,  717-719 

ACT  MAY  27,  1902,  719a 

ACT  FEBRUARY  19,  1903,  720-727 

ACT  MARCH  3,  1903,  696-697 

ACT  MARCH  11,  1904,  858 

ACT  APRIL  24,  1904,  728-731 

Cherokees,  removal  of  restriction  by  as  to,  34 
Freedmen,  34 
Adapted  citizens,  34 
Intermarried  citizens,  34 
Minors,  35 

Minors  upon  attaining  majority,  35 
Surplus  of  adult  non-Indian  citizens  alienable  under,  123 
Minors,  restrictions  not  removed  as  to,  by  124 
Minors  after  attaining  majority  thereafter,  removal  of  resi 

lions  as  to,  124 
Restrictions  upon  involuntary  alienation  not  affected  by.  121 
Effect  upon  leBlrVeUous  upon  allotted  surplus  of  adult  9e) 

oles  not  ol  \n^\«Ai  Woo^,  Wi 
Effect  upon  TeBttVetVoiif^  ^l  ^\^\a^  vxn:^^^  ^V  \si^i«.  ^mli 
not  ot  ludVan.\Awi^,^S^ 


INDEX.  749 

(References  are  to  sections.) 

kCT  APRIL  24,  1904— Cont 

Effect  upon  reBtrictioiiB  upon  «dlotte<l  lands  of  minor  Seminoles 

not  of  Indian  blood  after  majority,  163 
Removal  of  restrictions  by,  upon  inherited  surplus  of  Choctaw- 

Chickasaws,  139 
Removal  of  restrictions  upon  inherited  surplus  of  minor  Choc- 

taw-Chickasaws  under,  139 
Choctaws  and  Chickasaws,  restrictions  upon  surplus  of  removed 

by,  80 
Minors  not  affected,  83 

Requirement  that  patent  issue  was  removed,  80 
Freedmen  not  affected,  81 
Bzemption  not  affected  by,  84 

Inherited  surplus,  restrictions  on,  as  affected  by,  45,  96 
Restrictions  removed  on  land,  not  allottee,  46,  96 
Removal  or  restrictions  upon  lands  of  deceased  minors  under, 

46,  96 

kCT  APRIL  28.  1904,  782 

Arkansas  law  extended  to  embrace  all  persons  and  estates, 
whether  Indian  freedman  or  otherwise,  239 

United  States  court  given  full  Jurisdiction  of  estates  of  dece- 
dents, minors,  etc,  239 

Probate  Jurisdiction  conferred  on  United  States  court,  220 

kCT  MARCH  3.  1906,  733-737 

Lease  by  administrator,  executor,  guardian  or  curator,  220 

iCT  MARCH  2,  1906,  738 

kCT  APRIL  26,  1906,  743-777.  See  restrictions,  removal  of,  Secre- 
tary of  Interior,  county  court,  heirs,  restrictions,  exten- 
sion of 

All  inconsistent  acts  repealed  by,  786 

SecUon  19  repealed  by  Act  Bfay  27,  1908,  173 

Section  22,  effect  of  Act  of  May  27,  1908,  172 

Status  of  Choctaw-Chickasaw  inherited  land  with  reference  to 
restrictions  Just  prior  to  passage,  97 

Status  of  Cherokee  inherited  land  with  reference  to  restrictions 
Just  prior  to  passage  of,  47 

Status  of  Creek  inherited  land  with  reference  to  restrictions 
Just  prior  to  passage  of,  140 

Section  19  does  not  apply  to  inherited  lands,  163 

Section  23  amended  by  adding  "or  a  Judge  of  a  county  court  of 
the  State  of  Oklahoma,"  796 

Extension  of  restrictions  upon  lands  of  full-bloods  by,  86.  126. 
164 

Constitutionality  of  extension  of  restrictions  by,  126,  86 
Status  of  restrictions  upon  surplus  of  full-blood  Choctaw-Chicka- 
saw at  time  of  passage,  86 

CT  JUNE  21,  1906,  739-742 

CT  MAY  27,  1908,  787-802.    See  RestHcUons.  removal  of.  Restric- 
tions, extension  of,  Heirs,  Pull-blooda 
Section  19  of  Act  April  26,  1906,  repealed,  \1% 
SecUon  22  of  Act  April  26,  1906,  effect  uv>n,  m 
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ACT  MAY  27,  1908— Cent. 

New  scheme  of  restriction  inaugurated  by,  173 
Affected  restrictions  upon  both  Inherited  and  «dlotted  lands,  ITS 
Section  1  removed  restrictions  upon  allotted  land,  172 
Section  9  removed  restrictions  upon  inherited  landa,  172 
When  effective  as  to  removal  of  restrictions  upon  allotted  land, 

172 
When  effective  as  to  removal  of  restrictions  upon  inherited  land, 

172 
Status  of  allotted  lands  of  Seminolee  with  reference  to  alieni* 

tion  just  prior  to  passage,  155 
Status  of  allotted  Creek  land  with  reference  to  restrictions  Juii 

prior  to,  127 
Status  of  allotted  Cherokee  lands  with  respect  to  alienation 

just  prior  to  passage  of,  38 
Status  of  Choctaw-Chickasaw  allotted  lands   with  respect  to 

alienation  just  prior  to  passage,  86 

ACT  MAY  29,  1908,  803 

ACT  JUNE  25,  1910,  804 

ACT  MARCH  3,  1911,  805 

ACT  FEBRUARY  19  1912,  806-814   • 

ACT  AUGUST  24,  1912,  815 

ACT  AUGUST  24,  1912,  816-819 

ACT  DECEMBER  8,  1913,  820 

ACT  MARCH  27,  1914,  821-822 

ACT  AUGUST  1,  1914,  823 

ACT  FEBRUARY  8,  1918,  972-979 

ACT  MAY  25,  1918,  824 

ACT  JUNE  14,  1918,  825-826 

ADOPTED  CITIZEN 

Act  April  21,  1904,  removal  of  restrictions  as  to,  34 
Enrollment  as  such,  no  evidence  not  of  Indian  blood,  80 

AGE.     See  Records  of  Commissions  as  evidence 

AGRICULTURAL  LEASES 

Upon  restricted  land  by  Secretary  of  Interior.     See  Rules  and 

Regulations 
Uncontested,  authorized  to  be  approved  by  Superintendent  of 

Five  CMvilized  Tribes,  824 
Under  Act  May  27.  1908,  788 
Minors,  under  Act  May  27,  1908,  788 
[Ipon  lands  of  fuU-b\ooda,  773 

Upon  allotments  ot  n\\ivots  «Av(i  Vcvo^m-^^X.^i^Xsi,  11%  - 

To  be  recorded,  m  \ 

Under  OriKinal  Sem\uo\e  Xfet^^YCv^TA.,  ^%^ 
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AGRICULTURAL  LEASES— Cent. 

Under  Original  Creek  Agreement,  639 

Under  Curtis  Act,  398 

Under  Cherokee  Agreement,  475 

Under  Atoka  Agreement,  not  in  writing  and  recorded,  void,  487 

By  Creek  allottee,  under  Supplemental  Agreement,  672 

Statute  of  Frauds,,  231 

Overlapping  leases,  void,  232 

Time  with  respect  to  termination  of  existing  lease  for  taking  of 

new,  how  determined,  232 
Upon  lands  from  which  restrictions  removed  by  Act  May  27, 

1908,  228 
An  alienation  within  meaning  of  Act  May  27,  1908,  228 
Upon  restricted  land  authorized  by  Act  May  27,  1908,  229 
Effect  of  leases  in  violation  of  restrictions,  229 
Upon  restricted  lands  of  minors,  230 

lLIENATION.     See  Restrictions,  Restrictions,  removal  of 

ALLOTMENT 

Of  deceased  allottee,  effect  of  patent  to,  804 

Reservations  from,  under  Act  April  26,  1906,  763 

Under  Curtis  Act,  367 

Upon  lands  of  other  tribes,  397 

Predicated  upon  what  assumption.  169 

Consent  of  United  States  to,  under  Act  March  3,  1893,  333 

To  enclose  more  land  than  entitled  to  in,  unlawful,  381 

Efforts  of  Commission  to  induce,  2 

Influence  upon,  of  opening  of  Oklahoma,  2 

Policy  of  government  in  Indian  affairs,  2 

Provisions  for  in  treaty  of  1866  with  Choctaws  and  Chicka* 
saws,  2 

Conditions  that  led  up  to,  2,  3 

Creation  of  Commission  to  Five  Civilized  Tribes  first  step  to- 
wards, 2 

Opposition  to,  by  tribes,  2 

Without  consent  of  tribes  determined  on,  2 

Proceeding  for,  without  consent  of  tribes,  2 

Pressure  of  whKes  for,  2 

Compulsory,  determined  upon,  2 

Cherokee 

Death,  prior  to  selection  of,  descends  how,  425 

Jurisdiction  of  Commission  over,  plenary,  427 

Reservations  from,  429 

Certificate  of  allotment,  conclusive,  426 

Only  enrolled  members  to  participate  in,  436 

Death  of  member  prior  to  Sept.  1,  1902,  not  to  participate  in,  436 

Unlawful  to  enclose  more  than  entitled  to  as,  423 

Equal  to  110  acres,  416 

10  acres  smallest  legal  subdivision,  417 

Much  opposed  to,  2,  3,  9 

No  agreement  for,  negotiated  prior  to  paa^ai^e  ot  C;wc\N&  K^v, 

2,  3,  9 
None  made  under  Curtis  Act,  9 
Flnt  made  when,  9 
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ALLOTMENT— Cent. 

Various  agreements  for,  not  ratified,  2,  3,  9 

Allotment  Agreement  when  ratified,  9 

Only  one  allotment  agreement,  9 

Title  of  allottee  to,  18 

Death  of  member  before  receiving,  restrictions,  40 

Of  minor,  enrolled  under  Act  April  26,  1906,  subject  to  pr 

sions  of  Cherokee  Agreement,  41 
Conveyance  before  selection,  23 
Title  to  vests  upon  selection  of,  23 
Conveyance  in  anticipation  of,  void,  23 
Selection  for  minors  and  incompetents,  21 
Homestead,  20 
Surplus,  20 

Certificate  of  allotment  evidence  of  right  to,  21 
Cancellation  of  certificate  of  allotm^it,  21 
Certificate  of  allotment  conclusive  of  right  to,  21 
Certifloaite  regularly  issued  only  conclusive,  21 
Certificate  of  allotment  issued  by  fraud  or  mistake  not  c 

elusive,  21 
Arbitrary,  upon  failure  to  select,  20 
Allottable  lands  appraised,  19 
Standard  size  of,  19 
Of  registered  Delawares,  19 

Choctaw-Chickasaw 

Controversies  over,  determined  by  Commission,  579,  488 

Only  enrolled  members  to  participate  in,  547 

Rights  of  Chickasaw  freedmen  to,  referred  to  Court  of  Claii 

548 
Arbitrary,  upon  failure  to  select,  537 
Reservations  from,  538 

Controversies  over,  jurisdiction  of  Secretary  of  Interior,  535 
Death  before  selection  of,  descent,  533 
Arbitrary,  under  Supplemental  Agreement,  529 
Smallest  legal  subdivision  for  purpose  of,  529 
Unlawful  to  enclose  more  land  than  entitled  to  for,  530, 531.  S 
Average  size  of,  under  Supplemental  Agreement,  522,  526 
Of  freedmen,  average  size  of  Under  Supplemental  Agreem*' 

522,  526 
Lands  reserved  from,  disposition  of,  500 
Preference,  right  of,  485 
Appraised,  how,  484 

Reduced  by  amount  allotted  to  freedmen,  483 
Graded,  how,  480,  481 
Reservation  from,  480 
Coal  and  asphalt  reserved  from,  481 
No  assignable  Interest  prior  to  selection  of,  63 
Selection  of  vests  equitable  title,  63 
No  devisable  Interest  prior  to  selection,  63 
"Before  receVvVivfe  YiV^  allotment,"   meaning  of  in  Section  I 

SupplemeivlaV  k?,Te^m^\i\.,  ^\ 
Of  Freedmeiv,  d^aXXi  Xi^^ox^ ^^\^^\X«^  ^V  x^'%N5\^S^Ta^,  %Q 
New-born    dealYv  ol  ^^tVot  Vo  «»^\^<iX\wi.,  \««\xV3(^S2Ri!^,^ 
Death  prior  to  TeceVNVxv^,  ^^^^^^'^'^^^'^^  "^"^ 
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LLOTMENT— Cont. 

TlUe  of  tribe,  56 
AlloUee,  title  of,  57 

Creek 

No  assignvble  interest  prior  to  selection  of,  113 

Selection  of,  vests  equitable  title,  113 

No  devisable  interest  prior  to  selection  of,  113 

Begun  under  Curtis  Act,  when,  3,  98 

Only  nflftion  in  which  allotments  were  made  under  Curtis  Act,  3 

Allotment  Agreements  not  ratified,  3,  98 

Allotment  under  Curtis  Act,  3,  98 

Selection  of,  under  Curtis  Act,  death  before  adoption  of  Orig- 

inal  Agreement,  restrictions,  132 
Under  Curtis  Act  not  "receiving  his  allotment,"  within  meaning 

of  Section  28,  Oirginal  Agreement,  132 
Of  Creek  minor  restricted  under  Original  Agreement  during 

minority,  118 
Curtis  Act  effective  in  Creek  Nation,  when,  98 
Standard  value  of,  108,  689 
To  be  equalized,  108 

Under  Curtis  Act  confirmed  by  Original  Agreement,  99 
Under  Curtis  Act  conferred  only  provisional  surface  rights,  99 
Restrictions  on  under  Original  Agreement,  594 
Status  of,  in  regard  to  alienation  Just  prior  to  Act  April  26,  1906, 

140 
In  excess  of  standard  value  to  be  charged  against  allottee  in 

distribution,  590 
Selection  of,  for  minors,  591 
Excessive  holdings,  592 
Under  Curtis  Act  confirmed,  593 
Controversies  as  to  decided  by  Commission,  693 
Death  before  selection  of,  descent,  628,  629 
Reservations  from,  628 
Of  Creek  citizens  in  Seminole  Nation,  638 
Maximum  appraisement,  654 
Appraisement,  by  whom  made,  654 
On  selection  of,  equal  to  appraised  value  of  16.50  per  acre  no 

further  participation,  656 
Selected  by  mistake,  658 
Provision   of  Original   Agreement   for   reservation   for   Creek 

court  houses,  repealed,  668 

Seminole 

Death  prior  to  selection  of,  restrictions,  166 

Upon  selection  of,  equitable  title  vests,  147 

Allottable  lands  graded  into  three  classes,  145,  680 

Consisted  of  how  much  land,  145,  680 

Status  of  allotted  lands  with  respect  to  alienation  Just  prior 

to  Act  May  27,  1908,  156 
Made  under  Original  Agreement,  Supplemental  Agreement,  Act 

March  3,  1903,  141 
First  nation  in  which  allotment  agreement  was  ado\}t^d  bi  \^<^\Xv 

tribe  and  United  States,  3,  141 
BogOD  when,  141 
Completed,  when,  141 
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ALLOTME5NT— Cont. 

Of  Seminole  citizens  in  Creek  Nation,  638 
Re&trictlons  upon,  under  Original  Agreement,  681,  687 
Resennations  from,  686 

Death  before  selection  of,  descent  /under  Supplemental  Agree- 
ment, 700 

ALLOTTEE 

Definition  of,  23 

Who  is,  within  meaning  of  Act  April  21,  1904,  34 

Title  of  Seminole,  144 

Title  of  Cherokee,  18 

Title  of  Choctaw<;hickasaw,  57 

Title  of  Creek,  107 

To  be  put  in  possession  under  Original  Creek  Agreement  S97 

To  be  put  in  peaceful  possession  of  allotment,  371 

ALLOTTED  LAND 

Status  of,  of  Choctaw-Chickasaws  with  respect  to  alienation  jnrt 

prior  to  Act  May  27.  1908,  86 
Status  of,  of  Creeks  with  respect  to  alienation  just  prior  to  Act 

May  27,  1908,  127 
Status  of.  of  Cherokees  with  respect  to  alienation  prior  to  Act 

May  27,  1908.  38 
Status  of,  of  Seminoles  with  respect  to  alienation  prior  to  Act 

May  27,  1908.  155 

Cherokee 
Definition  of,  25 

Distinguished  from  inherited  land,  25 
No  assignable  interest  prior  to  selection  of  allotment.  23 
No  devisable  interest  prior  to  selection  of  allotment,  23 

Choctaw-Chickasaw 
Definition  of,  65 

Distinguished  from  inherited  land,  65 
No  assignable  interest  prior  to  selection  of  allotment.  63 
No  devisable  interest  prior  to  selection  of  allotment,  63 

Creek 

Definition  of,  113 

Distinguished  from  inherited  land,  113 

No  assignable  interest  prior  to  selection  of  allotment,  113 

No  devisable  interest  prior  to  selection  of  allotment,  113 

ARKANSAS  LAW 

Of  conveyances,  917-950 

Of  Descent  and  Distribution.  893-916 

Of  Dower,  917-950 

Extended  in  force  so  as  to  embrace  all  persons  and  estates  u» 

Indian  Territory,  732 
Chapter  27,  Mansfield's  Digest  put  in  force.  720 
Put  in  force  by  Act  May  2,  1890.  317 
Substitution  ot  woxda  \ti,  \.o  m^tVL^  \t  a\>plicable.  320 
Criminal  laws,  an,  Vi.1 
Extended  in  lorce  \iv  \TveLVwvT^TtV\.or3  A^^ 
Application  to  membex^  ol  \.T\\ie^>  'i.'^'^ 
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KANSAS  LAW-<k)nt. 

Extension  of,  to  members  of  tribes,  237-238 

Extension  of,  to  Choctaws  and  Chickasaws,  238-239 

Act  April  28,  1904,  effect  of,  239 

Lands  and  estatee  of  members  of  tribes  made  subject  to,  210,  220 

Oklahoma  law  substituted  for,  210,  220 

Chapter  129  "Revenue,"  put  in  force,  373 

Chapter  56,  entitled  "Elections,"  put  in  force,  373 

Sections  6258-6276,  Mansfield's  Digest  put  in  force,  373 

OKA  AGREEMENT 

Conditions  under  which  passed  and  adopted,  J 
Effective,  when,  3,  48 
Emtiodied,  what,  48 
Adopted  by  Act  June  28,  1898,  48 
Section  29  of  Act  June  28,  1898,  48 
Ratified,  when,  48,  3 
Curtis  Act,  effect  upon,  48 
No  allotments  made  under,  49 
Ratified  and  confirmed  by  United  States,  405 
Election  upon  by  tribes,  405 
Election  upon  ratification,  how  conducted,  405 
Curtis  Act  not  to  apply  in  case  of  ratification,  except,  405 
Superseded  by  Supplemental  Agreement  when  in  confiict,  578,  49 

NSUS  CARD.    See  Records  of  Commission  as  evidence 
RTIPICATE  OP  ALLOTMENT 

Cherokee 

Upon  selection  and  expiration  of  nine  months  right  to  land 

absolute,  21 
Issuance  of  allotment  certificate  thereafter  ministerial,  21 
By  agreement  may  be  surrendered  and  canceled,  21 

But  not  to  injury  of  third  parties,  21 
Separate  issued  for  homestead,  20 
BCay  be  canceled  upon  notice  for  fraud  or  mistake,  21 
May  be  canceled  by  agreement,  21 
cancellation  as  result  of  name  of  allottee  being  stricken  from 

rolls,  21 
Departmental 'regdlation,  21 
Eiffect  of  issuance  of,  21 
conclusive  of  right  of  allottee,  21 
Merely  evidence  of  right,  21 

Choctaw-Chickasaw 

Issued  nine  months  after  selection  of  allotment,  60 

Departmental  regulation,  60 

No  Provision  in  agreements  for,  60 

Recognized  by  Supplemental  Agreement,  60 

Effect  of,  60 

Issuing  ministerial,  60 

Conclusive  evidence  of  right  of  allottee,  60,  534 

Cancellation  of,  60 

Cancellation  of,  righta  of  third  parties,  ^0 

Cancellation,  effect  ot  deed  upon  lands  suYM^a'^^oXXi  %€^^^v^^>  ^^ 
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Creek 

No  provisions  in  agreements  authorising,  110 
Recognized  by  Supplemental  Agreement,  110 
Departmental  regulation,  110 
Issued  nine  months  after  selection,  110 
Effect  of,  110 

Issuance  of,  ministerial,  110 
Mandamus  to  compel,  issuance,  110 
Conclusive  of  right  of  allottee,  110 
Cancellation  of,  110 

Cancellation  of,  rights  of  third  parties,  110 
Cancellation,  effect  of  deed  upon  lands  Bubsequently  selected, 
110 

Seminole 

Provided  for  by  Original  Agreement,  146 

What  is,  146 

Used  in  all  of  the  Five  Civilized  Tribes,  146 

Withheld  pending  contest,  146 

Effect  of,  146 

After  compliance  with  formalities.  Issuance  of  ministeriftl.  ir 

Mandamus  to  compel  issuance,  147 

CHAMPERTY 

Not  applicable  to  restricted  lands  of  Five  Civilized  Tribes,  309 

CHEROKEES 

States  occupied  prior  to  removal  to  Indian  Territory,  16 
Division  into  E^astem  and  Western,  15 
Emigration  of  Western  Cherokees,  16 
Title  of,  16 

Cession  of  lands  east  of  Mississippi  to  United  States,  15 
Treaty  of  New  Echota,  15 
Grant  by  United  States,  15 
Reunion  of  Eastern  and  Western  Cherokees,  15 
Emigration  of  Eastern  Cherokees,  15 
Members  not  emigrating,  15 
Reservation  in  grant  to  by  United  States,  16 
Relinquishment  of  right  of  United  States  to  Cherokee  NatloD,  1' 
Permanent  home  guaranteed  west  of  Mississippi,  1 
Home  west  of  Mississippi  not  to  be  included  in  state  or  terri- 
tory, 1 

Roll  of 

Cherokees  by  blood,  10 

Delawares,  see  that  title 

Shawneee,  see  that  title 

Intermarried  whites,  see  that  title 

Freedmen,  see  that  title 

Classification  by  Commission,  10 

Persons  enrolled  by  tribal  authorities  to  be  placed  on.  1' 

Tribal  rolls,  other  than  that  of  1880,  subject  to  iDTestil^ 

Uon,  10 
Dale  ot  c\o^\ii^,  \^ 
ChUdren  MH^et  kcV  k^tW  7.^,  \^^^.  \^ 
Cherokee  toW  ol  \%%^  <:«iArn«AL,\^,^^ 
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^  BROKEES— Cont. 

Treaties 

May  6,  1828 
September  27,  1830 
December  29,  1835 

^EROKEE  AGREEMENT,  406-478 
Effective,  when,  477 

Election  upon  ratification,  how  conducted,  478 
Certification  oi  ratification,  478 
No  act  or  treaty  provision  inconsistent  in  force,  476 
Adopted  and  ratified,  when,  3 

Provision  for  allotment  of  member  who  died  before  selection,  40 
Restrictions  upon  homestead  similar  to  Creek,  26 

MICKASAWS 

Separate  tribe  from  Choctaws,  55 

Removal  of  to  Indian  Territory,  56 

Acquire  equal  rights  in  Choctaw  country,  55,  56 

Treaty  of  October  20,  1832,  65 

Lived  where,  prior  to  removal  to  Indian  Territory,  55 

Ceded  lands  east  of  Mississippi  to  United  States,  55 

Granted  district  in  Choctaw  country,  65 

Given  equal  participation  in  Choctaw  General  Council,  55 

Grant  by  United  States  to  Choctaws  and  Chickasaws,  56 

Title  of  Choctaws  and  Chickasaws,  56 

TiUe  of  aUoUee,  57 

After  treaty  of  June  22,  1855,  all  treaties  made  with  two  tribes 

jointly,  66 
Treaty  of  October  20, 1832,  56 
Treaty  of  June  22,  1855,  55,  56 

HOCTAWS  AND  CHICKASAWS 

Separate  tribes,  54 

Prior  to  removal  to  Indian  Territory,  resided  where,  54 

Chickasaws  acquire  equal  interest  in  Choctaw  country  by  treaty 
of  June  22,  1855,  55 

After  treaty  of  June  22,   1855,  all   treaties  with  both  tribes 
j(^tly,  66 

TiUe  of,  56 

TiUe  of  allottee,  57 

S^nrollment  of  new-boms  authorized,  735 

Rolls  of 

No  authentic  roll  of  either,  50 
Choctaw  census  rolls  of  1885,  1896,  50 
Chickasaws,  rolls  of  1878,  1893,  1896,  50 
Commission  authorized  to  determine  membership,  50 
Children  enrolled  under  Act  March  3,  1905,  50,  735 
Children  enrolled  under  Act  April  26,  1906,  50,  744 
Right  to  enrollment  political  question,  50 
Classification  by  Commission,  50 
Choctaws  by  blood,  50 
Chickasaws  by  blood,  50 
Intermarried  whites,  51,  see  that  title 
Mississippi  Choctaws,  52,  see  that  title 
Choctaw  freedmen,  53,  see  Freedmeu 
CbickABaw  freedmen,  53,  see  Fr^edm^u 
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CHOCTAW-CHICKASAW    SUPPLEMENTAL    AORBBMBNT,  SL 
6S4 

Deflnltlan  of  termH  UBed  in,  611-C19 

Allottable  land  to  be  appraised,  620 

Appralaement,  elements  ooiiBldered,  520 

Appraisement  by  whom  made,  621 

Restriction  a  under,  upon  allotted  homesteads.  67 

ReetrlctloDfl  under,  upon  allotted  surplus,  69 

Re  strict  ions  under,  upon  allotments  of  treedmen,  68 

Voluntary  alienation  comprehended  by  restrictions,  14 

Involuntary  alienation  comprehended  by  restrictions,  75 

Restrictions  under,  in  nature  of  exemptions,  7E 

BtTect  of  transactions  In  violation  of  restrictions,  77 

Ratlfleatlon,  78 

Recovery  of  coneideratlon,  79 
Ratified  and  adopted  when,  49 
When  to  become  effective.  583 
Vote  upon  ratification  of,  how  conducted,  583 
Canvass  of  votes  upon  ratlfleatlon,  584 
EITectlve  date  of.  49 

Superseded  Atoka  Agreement,  where  Inconelstent,  49 
Superseded  Curtis  Act  to  what  extent.  49 

CHOCTAWS 

Where  resided   prior  to  removal  to  Indian  Territory.  54 

Treaty  of  Dancing  Rabbit  Creeh.  54 

Relinquishment  of  lands  east  of  Mississippi  River.  54 

Grant  by  United  States  to,  54 

Treaty  between  Chootaws  and  Chickasawe.  54 

Chlckasaws  become  joint  owners  of  Choctaw  country.  54 

After  1S56  all  treaties  with  tribes  Jointly.  54 

Title  of  Choclaws  and  Chickaaaws.  S4 

Removal  to  Indian  Territory,  54 

Exclusive  jurisdiction  and  self  government  granted  tribe.  1 

Country  west  of  Mississippi  not  to  be  Included  in  state  or  tci 

Treaties. 

September  27,  1830,  known  as  Dancing  Rabbit  Creek,  ii. 

5S,  B2 
June   25.   1855.   55 

CITIES  AND  TOWNS 

Taxation  of  railroads  by.  784 

Assessment  for  local  Improvements  by.  783 

Authority  to  vacate  streets  and  alleys,  762 

In  Creek  Nation,  authorized  to  issue  bonds.  624 

Laws  of  United  States  In  force  in  organized  territories  «ii' 

reference  to  munlcipai  Indebtedness  put  In  force  in  Crefl 

Nation,  624 
In  Choctaw-Chickasaw  Nations,  authorized  to  issue  bonds,  if 
In  Choctaw-Chickasaw   Nations,  laws  of  United   States  in  " 

ganizeU  territories  with  reference   to  municipal  Indebted 

ness  put  In  force  in,  567 
Right  to  acq\i\Te  xitos'?t\-j  tor  public  purposes  by  copdemM 

tion,  370 
How  to  become  VncotvoTa-Wi,  ^1'!. 
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lES  AND  TOWNS--Cont 

Mayors  of,  Jurisdiction  of  in  civil  and  criminal  cases,  373 
Elections  in,  how  to  be  conducted,  373  : 
Not  to  levy  taxes  against  lots  while  title  in  tribes,  373 
Improvements  in,  personal  property,  373 

May  provide  by  ordinance  for  levy  and  collection  of  taxes,  373 
Unsold  lots  not  taxable  by  in  Choctaw-Chickasaw  Nations,  495 
Lots  not  taxable  by,  in  Choctaw-Chickasaw  Nations  until  pur- 
chase price  paid,  495 
Choctaw-Chickasaw  Nations,  laws  and  ordinances,  limitations 

upon,  497 
Cemeteries  in,  498 

Unsold  lots  not  taxable  by,  in  Cherokee  Nation,  454 
Cemeteries  in,  Cherokee  Nation,  452 
May  acquire  land  for  parks,  cemeteries,  etc.,  377 

'IZENSHIP  COURT 
Suit  in,  against  court  claimants,  543 
Appellate  Jurisdiction  of,  644 
Established;  545 

JuHsdiction,  powers  and  duties  of,  545 
Pleading  and  practice  in,  545 
Judgments  of,  final,  545 

'IZBNS  OP  UNITED  STATES 

Members  of  Five  Civilized  Tribes  not,  prior  to  March  3,  1901,  7 
Members  of  Five  Civilized  Tribes  became,  by  Act  March  3, 

1901.  7,  716 
Authority  of  Congress,  not  affected  by,  8 
Indians  may  become,  how,  332 

Choctaws  and  Chickasaws  to  become,  when  tribal  governments 
cease  to  exist,  509 

ila  AND  ASPHALT 

Reserved  from  allotment  in  Choctaw-Chickasaw  Nations,  481 

Lease  upon  not  to  exceed  960  acres,  502 

Royalty,  502 

Rentals,  502 

Reservation  of  lots  for  miners,  502 

Liands  segregated  on  account  of,  to  be  sold,  how,  571,  572 

No  lease  upon,  after  ratification  of  Supplemental  Agreement. 
573 

Deposits  of,  within  limits  of  towns  to  be  sold,  568 

Deposits  of,  within  towns,  subject  to  lease,  to  be  sold,  569 

Lands  principally  valuable  for.  segregated  and  reserved  from 
allotment,  570 

Upon  lands  not  segregated  to  become  property  of  allottee.  570 

Common  property  in  Choctaw  and  Chickasaw  Nations,  502 

Operated  under  supervision  of  trustees.  502 

Trustees,  how  appointed.  502 

Contracts  of  trustees,  subject  to  approval  by  Secretary  of  In- 
terior, 502 

€ontracts  for,  ratified,  502 

Lands  segregated  on  account  of.  authorized  to  be  sold,  806-814 

Deposits  in  segregated  mineral  lands,  sale  authotVi^^.  \vq»^ 
made,  972-979 

Aafea  and  regutations  governing  sale  ot,  WKK 
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COMMISSION  TO  FIVE  GIVIUZED  TRIBES 
Creation  of,  2,  334 
Purpose  for  wbich  created,  2 
Duties  of,  2,  334 
Powers  of ,  2 

Negotiations  of»  with  tribes,  2,  3 
Termination  of,  2 
SuccesscNr  to,  2 
Personnel  of,  2 

Reduction  of  membership  of,  2 
Advocated  compulsory  allotment,  3 
Opposition  of  tribes  to  allotment,  2 
Records  of,  see  Records  of  Commission  as  Evidence 
To  report  whether  Mississippi  Choctaws  entitled    to  enroD 

ment,  848 
Any  agreement  made  by,  to  supersede  Curtis  Act,  351 
To  have  access  to  all  rolls  and  records  of  tribes,  394 
To  determine  enrollment.  Act  June  10,  1896,  342,  345 
In  determining  rolls,  due  regard  to  be  given  rolls,  usages  and 

customs  of  tribes,  342 
Power  of,  to  issue  process,  344 
To  make  rolls  of  freedmen,  346 
To  have  inquisitorial  powers,  396 
Jurisdiction  of,  under  Cherokee  Agreement,  exclusive,  427 

COMMISSIONER  OF  FIVE  CIVILIZED  TRIBES 

Appointed,  2 

Powers  and  duties  of,  2 

Successor  to  Commission  to  Five  Civilized  Tribes,  2 

Duties    of,    conferred    on    Superintendent    of    Five    CItUUwI 

Tribes,  2 
Office  abolished,  when,  2,  823 

CONSTITUTION  OF  UNITED  STATES 

Indians  not  citizens  of  United  States  prior  to  March  3,  1901. ' 
Indians  made  citizens  by  Act  March  3,  1901,  7 
Indian  tribes  generally  not  within  protection  of,  6 
Rights  of  tribes  and  members  of,  under,  distinguished,  6 
Vested  rights  of  members  of  tribes  protected  under,  6 

CONVEYANCES 

Arkansas  law  of,  859  892 

COUNTY  COURT 

Proper,  for  approval  of  sale  by  minor  heir  under  Act  April  H 

1906,  169 
Proceedure  in,  for  approval  of  deed  by  minor  heir  under  Aft 

April  26,  1906,  167 
Lands  of  minors  and  incompetents  may  be  leased  under 

of,  777 
Judge  of,  authorized  to  approve  conveyances  of  full-blood  heft 

JurlsdictVon  ol,  ovet  \a.ii^^  o\  T&SxikaT^,  subject  to  conditions, 
Jurisdiction  ol,  o\et  ^^t^^ot^a  vcA  v^^^^tN.^  k^i  minora 
Act  ^av  2.1  A^^^^*^^^ 
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^TY  COURT— Cont. 

Lpproval  by,  of  conveyances  of  full  blood   heirs   under   Act 
May  27,  1908 
Unless  approved  by,  void,  177 
Proper,  for  approval,  178,  180 
Substituted  for  Secretary  of  Interior  under  Act  April  26, 

1906,  178 
Date  of  conveyance  determines  by  whom  approved,  179 
Confirmation  of  sale  by,  sufficient  approval,  178 
Not  necessary  that  administration  proceedings  be  pend- 
ing, 181 
Act  of,  administrative,  182 

Recital  of  Jurisdictional  facts,  by,  not  adjudication,  182 
Recital  of  Jurisdictional  facts,  adjudication,  if  administra- 
tion proceedings  be  pending,  182 
Approval  by,  at  other  place  than  county  seat,  181 
No  special  proceedure  necessary,  188 
In  approving,  not  bound  by  probate  rules,  183 
Evidence  of  approval  by,  what  is,  183 
"Approved,"  endorsed  on  deed,  sufllcient,  183 
Actual  payment  of  consideration  at  time  of  approval,  not 

necessary,  183 
Sufllcient  consideration  to  support,  183 

SKS 

mmigration  to  Indian  Territory,  104 

[istory  of  negotiations  for  removal  to  Indian  Territory,  104 

Irst  treaty  with  United  States,  104 

"ressure  for  removal  of,  104 

!ession  of  lands  east  of  Mississippi  by  treaty  of  March  24, 

1832,  104 
•art  of,  removed  to  Indian  Territory  by  force,  104 
(Then  emigration  of,  completed,  104 
rrant  by  United  States  to,  105 
'stent  to,  105 
'itle  of  nation,  105 

lelinquishment  of  reversionary  interest  of  United  States,  106 
itle  of  allottee,  107 
:oll  of 

Commission  authorized  to  make,  101 

Dunn  roll  of  Creek  freedmen  confirmed,  101 

Minor  children  added,  101 

Rolls  closed  when,  101 

Classification  of,  by  Commission,  101 

No  intermarried  citizens,  101 

Citizens  by  blood,  102 

Freedmen,  who  were,  103,  see  Freedmen 

Freedmen,  members  of  tribe,  103 

Freedmen,  enrolled  separately,  103 

Enrollment  of  new-bom  children  authorized.  736 

Enrollment  of  minor  children  authorized,  744 

[Yeaty  of  February  12,  1825 

Known  as  Treaty  of  Indian  Springs,  104 

Cession  of  lands  to  United  States  by,  \04 

Rescinded  as  result  of  opposition  ot  ma^oxWf  ^1  X.T\\i^>  V^*^ 
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CRBEK&— Cont 

Treaty  of  March  24,  1832 

Local  self-goyemment  guaranteed,  1 

Creek  Country  not  to  be  included  in  state  or  territory,  1 

Cession  of  lands  east  of  Mississippi,  104 

Agreed  to  remove  west  of  Mississippi,  l04 

Treaty  of  August  7,  1856 

Creek  country  not  to  be  included  in  any  state  or  territory,  1 
Grant  by  United  States  to  lands  in  Indian  Territory,  105 

CREEK  ORIGINAL  AGREEMENT,  685^49 

Definition  of  terms  used  in,  687 
When  adopted  and  ratified,  99 
When  became  elfective,  99 
Allotments  under  Curtis  Act  confirmed  by,  99 
Superseded  Curtis  Act,  to  what  extent,  99 
As   to  ^restrictions,    superseded   by    Supplemental   Agreemeot. 
115,  133 

Section  2  amended,  653 
Paragraph  2  of  Section  3  amended,  656 
Section  24  providing  for  reservations  for  Creek  court  houses 
repealed,  669 

Section  37  amended,  672 

All  inconsistent  provisions  of,  repealed,  675 

CREEK  SUPPLEMENTAL  AGREEMENT,  650-677 

Date  of  adoption  and  ratification,  100 

Effective  when,  100 

Effect  upon  Original  Agreement,  100 

Effect  upon  Curtis  Act,  100 

When  to  become  effective,  676,  677 

All  inconsistent  laws  repealed  by,  675 

Definition  of  terms  used  in,  652 

As  to  restrictions,  superseded  Original  Agreement,  115 

Restrictions  under,  see  Restrictions  upon  alienation 

CURTESY.    See  Dower  and  Curtesy 
CURTIS  ACT.    See  Act  June  28,  1898 

DBLAWARES 

Who  were,  12 

Contract  between  Delawares  and  Cherokees,  12 
Incorporated  into  tribe,  12 
Given  equal  rights  with  native  Cherokees,  12 
Registered  Delawares,  who  were,  19 
Registered  Delawares,  amount  of  land  allotted  to  each.  19 
Lands  of,  restricted  to  same  extent  as  other  members  un(!* 
Cherokee  Agreement,  25 

Segregation  for  registered  Delawares,  400 

Registered  Delawares   authorized   to   bring  suit  to  deter 

rigYvl,  \Q\ 
Registered  De\aN^a.T^^  A»  ^«.t^  Vci  \wjAa  ^i6»  ^^l^!^3^  %\»11  be 


INDEX.  763 

(References  are  to  eectlone.) 

^CBNT  AND  DISTRIBUTION 

Arkansas  law  of»  extended  in  force  in  Indian  Territory^  236 
Arkansas  law  made  applicable  to  members  of  tribes,  237 
Arkansas  law  ot   when  applicable  to  Choctaws  and  Chicka- 

8awfi»  238 
Death  of  membiBr  without  descendants^  under, 

Estate  of  inheritance,  240 

Both  parents  citizens  of  tribe,  descent,  240 

One  parent  only  citizen  of  tribe,  240 

One  parent  citizen  by  blood,  other  citizen  by  intermarriage, 
240 

Oklahoma  law  applicable  upon  admission  of  state,  243 

No  devisable  interest  prior  to  ^election  of  allotment,  244' 

Law  of,  death  before  selection,  determined  by  date  of  selection, 
244 

Law  of,  in  force  at  time  of  selection  applied  as  of  date  of 
death,  244 

Seminoles,  Section  2,  Act  June  2,  1900,  not  general  statute  of. 
241 

Seminoles,  who  received  allotments  prior  to  death,  and  died  be- 
fore November  16,  1907,  241 

"Citizen,"  who  is.  under  Section  2,  of  Act  June  2,  1900,  Sem- 
inoles, 242 

Death  of  member,  leaving  issue  born  since  March  4,  190B,  797 

Arkansas  law  of,  893-916 

Cherokee,  statute  of,  966 

Chickasaw,  statute  of,  967    - 

Choctaw,  statute  of,  968 

Creek,  statute  of,  969 

Creek  statute  afTecting  rights  of  non  citizens  to  inherit,  9719 

In  Seminole  Nation,  700 

Creek 

Chapter  on,  generally,  how  far  applicable  to  Creeks,  245 
Allotments  under  Curtis  Act.  246 
Creek  law  of,  put  in  force  by  Original  Agreement,  247 
Creek  law  of 

Concession  to  Indians,  247 

Substituted  for  Arkansas  law  in  all  classes,  of  Creek  allot- 
ments, 247 

Where  intestate  leaves  children,  249 

Meaning  of  ''heirs,"  249 

Children  and  no  spouse,  249 

Children  and  surviving  spouse,  249 

No  children,  surviving  spouse.  249 

"Nearest  relation."  meaning  of,  250 

Non-citizen  heir,  right  to  inherit,  251 

Act  May  27,  1902.  effect  of,  252 

Act  of  May  27,  1902.  when  became  effective,  252 

Supplemental  Agreement,  effect  of,  253 

Classes  with  inheritable  status,  under  first  proviso,  254 

Heirs  with  inheritable  status,  given  pxeteT^iie^  Vn  Vc^'wcWXxii^, 

254 
"LaadB  of  Creek  Nation,"  meaning  ot,  2^4 
FInt  proviso,  265 
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DESCENT  AND  DISTRIBUTION-<:k>nt 

Second  proviso,  255 

Second  proviso  not  limitation  of  first,  255 
Second  proviso,  purpose  of,  255 

"Citizen,"  In  first  proviso  includes  only  enrolled  citisens,  255 
Provisos  not  repealed  by  Act  April  28,  1904,  267 
EfP ect  upon  two  provisos  of  admission  of  state  into  union,  259 
Law  of,  death  before  selection,  determined  by  date  of  selet 
tion,  269 

Arkansas  law  of,  substituted  for  Creek,  718 
Act  to  take  effect,  when,  719a 

Arkansas  law  of,  put  in  force,  669 

Provisos  to  Arkansas  law  of,  669 

Death  of  child  prior  to  selection,  660 

Children  not  listed,  death  prior  to  selection,  661 

Death  before  selection  of  allotment,  628,  629 

DEVISEE 

Alienation  by,  of  homestead  of  Creek  citizen,  leaving  no  isiK 
born  since  May  26,  1901,  136 

DOWER  AND  CURTESY 

Dower,  definition  of,  262 
Curtesy,  definition  of.  263 
Estate  of  inheritance  necessary  to  support,  264 
In  estate  of  one  who  died  before  selection  of  allotment,  264 
In  lands  of  Mississippi  Choctaws  who  died  before  proof  of  n»- 
dence,  264 

Arkansas  law  of  dower  put  in  force  in  Indian  Territory.  260 
When  applicable  to  tribes,  260 
When  applicable  to  Choctaws  and  Chickasaws,  260 
Dower,  law  of,  adopted  by  Implication  in  Choctaw  and  Chich- 
saw  Nations,  260 

Curtesy,  how  and  when  adopted,  261 
In  Creek  Nation  prior  to  Act  May  27,  1902,  266 
Creeks  and  Seminoles,  non-citizen  spouse,  right  to,  266 
Necessity  of  approval  of  conveyance  by  full-blood  of  estate  i 
267 

District  courts,  jurisdiction  to  assign  dower.  268 
Unassigned  dower  interest  not  subject  to  conveyance,  269 
Dower,  Arkansas  law  of,  917-965 

DRAINAGE  DISTRICTS 

Payment  of  assessments  against  allotted  lands  not  subject » 
taxation,  for,  821 

EJECTMENT 

Title  of  allottee  upon  selection,  sufficient  to  maintain.  23 
Lessee,  out  of  possession,  under  oil  and  gas  lease,  right  to  mii^ 
la\iv,  2.n 

deuce 
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EXEMPTION 

Cherokee 

Restrictions  under  Cherokee  Agreement  constitute  exemption 

from  involuntary  sale  or  incumbrance,  29 
Involuntary  alienation  comprehended  by,  29 
Sale  of  exempt  land  lor  payment  of  debts  void,  29 
Unimpaired  by   removal   of  restrictions  by   Secretary  of  In- 
terior, 80 
Exempted  from  obligations  contracted  during  restricted  period, 

26 
Unimpaired  by  removal  of  restrictions  by  Act  April  21,  1904, 
30,  36 

Choctaw-Chickasaw 

Restrictions  in  nature  of  exemption,  76 
Effect,"  meaning  of,  in  Supplemental  Agreement,  75 
Ehicumber,"  meaning  of,  in  Supplemental  Agreement,  75 
Sale  by  administrator  for  payment  of  debts  contracted  during 

restricted  period,  void,  75 
Involuntary  alienation  comprehended  by  restrictions,  75 
Not  affected  by  removal  of  restrictions  by  Secretary  of  Interior, 

76 
Not  affected  by  removal  of  restrictions  by  Act  April  21,  1904, 

76,  84 

Creek 

Restrictions  under  Supplemental  Agreement  constitute  exemp- 
tion, 120 

Protected  under,  from  all  manner  of  forced  sale,  120 

Sale  by  administrator  for  payment  of  debts  contracted  during 
restricted  period,  120 

Not  affected  by  removal  of  restriction  by  Secretary  of  In- 
terior, 121 

Act  April  21,  1904,  effect  upon,  120 

Involuntary  alienation  comprehended  by,  120 

IVB  CIVILIZED  TRIBES 

General  Allotment  Act  not  applicable  to,  27 

Not  citizens  of  United  States  prior  to  Biarch  3,  1901,  7 

Made  citizens  by  Act  of  March  3,  1901,  7 

Acquired  state  citizenship  on  admission  of  state,  7 

Members  subject  to  jurisdiction  of  United  States  court,  349 

Laws  in  f(H*ce  in  Indian  Territory  extended  over  members  of, 

350 
Members  of,  capable  of  serving  as  jurors,  350 
Acts,  ordinances,  etc.,  of,  subject  to  disapproval  of  president,  353 

\)RT  SMITH 

Police  jurisdiction  of  in  Indian  Territory, 

•RBEDMEN 

.    Rights  conferred  on  by  tribes  in  treaties  with  United  States 
following  Civil  War,  1 

Cherokee 
Former  BlaveB,  14 
Adopted  into  tribe,  when,  14 


FREEDMEN— Cont. 

Olven  Bame  rlgiite  an  native  Cherokees,  14 

Not  "iDdlane  by  blood."  14,  31 

Landa  of,  restricted  to  Bame  extent  as  memberB  under  Citn 

kee  Agreement,  25 

C  h  octaw-C  ht  ckasa-w 
Who  are,  53  ,,  -     . 

Allotments  of  forty  acres  each.  59 
Bntlre  allotioent.  bomeBtead.  59 
No  surplus,  G9 
Not  members  of  tribe,  63 
Not  Included  within  meaning  of  "cUlzens"  under  treatiM 

acts.  53 
Restrictions  on  allotment  of.  under  Supplemental  Agreeraeut.  tS 
Restrictions  upon  lands  of,  not  removed  by  Act  April  2 

SI 


Inherited  allotment  of,  reHirlctions  under  Supplemental  ApN- 

AlkitmentB  of   forty   acres   to   be   made   to   Chickasav.  pendlif 

determlnallon  of  rlKht  481,  552 
Allotment  ol,  reslrlctionB  on,  under  Atoka  Agreement.  4S6 
Allotment  of.  average  size,  522 
Reatrictions  on  lands  of.  under  Supplemenial  Agreement, 

Rights  of  Chickasaw,  to  allotment  referred  to  Court  of  flaimt 

64S 
AHolmenta  of.  declared  to  be  homesteads.  747 
Preference  right  to  buy  part  of  unallotted  lands.  769 

Who  were,  in,^ 

Dunn  roll  of.  confirmed.  101 

Members  of  the  tribe.  103 

riasai  deal  ion  by  Commission.  101 

Enrolled  separately,  103 

Not  ■'Indiana  by  blood."  103 

Children  siibsequenliy  added  to  rolls,  101 

Lands  of,  reslrlcled   under  allotmenta  agreements  to  saraf  O 

tent  as  oltier  members.  115 
Restrictions   upon   surplus  of  adults  removed   by   Act  April  It 

1904.  123 

Seminole 
Who  were.  H3 
How  enrolled,  143 

Citizens  of  nation  in  every  respect,  143 
Ixinds  of,  siibjpct  to  Hame  conditions  and  restrictions  as  tt 

u(  oilier  members,  143 
PU  LI.,  BLOODS 

Heirs,  approval  ot  cinweu'iticeB  ol.  under  Act  April  2fi.  lSi>6, 
Of  lanii  wWcU  -Kia  aMB>£\t\c\e6..  \'\«5 

mei\l,  "Vli^ 
Of  mlTVOTS.  wYvete  aaVe  ■«»*  to***  'Cttitra^  «K*,,"iV\ 
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i^LLrBLOODS—Cont. 

Heirs,  alienation  by,  under  Act  May  27,  1908 

Excepted  from  general  terms  of  Section  9,  177 
Conveyances  by,  void,  unless  approved  by  proper  county 

court,  177 
Proper  county  court  for  approval,  178,  180 
County  court  substituted  for  Secretary  of  Interior,  in  ap- 
proving, 178 
Date  of  conveyance,  not  death  of  allottee  determines  who 

shall  approve,  179 
Confirmation  by  court  of  sale  of  minor's  land  sufficient 

approval,  178 
Not  necessary   that  administration   proceedings  be   pend- 
ing, 181 
Act  of  court,  administrative,  182 

Recital  of  jurisdictional  facts  by  court  not  adjudication,  182 
Recital  of  jurisdictional  facts,  adjudication,  if  administra- 
tion proceedings  be  pending,  182 
Approval  by,  at  other  place  than  county  seat,  181 
No  special  procedure  for,  183 
In  approving,  not  bound  by  probate  rules,  183 
Evidence  of  approval  of  court,  what  is  sufficient,  183 
"Approved,"  endorsed  on  deed,  sufficient,  183 
Actual  payment  of  consideration  at  time  of  approval,  not 

necessary,  183 
Sufficient  consideration  to  support  conveyance,  183 
Will  by,  disinheriting  certain  relatives,  780 
E«xtenslon  of  restrictions  upon  lands  of,  under  Act  April  26. 

1906,  773 
Approval  by  court  of  conveyance 'by,  of  dower  or  curtesy  in- 
terest, necessity  for,  267 
Partition  of  restricted  inherited  lands  of,  268 
Restrictions  upon  lands  of  extended  by  Act  April  26,  1906,  37, 

126 
Partition  of  lands  of,  how  made,  826 

Sale  of  lands  of,  under  partition  proceedings,  relieved  of  re- 
strictions, 826 

aa^ERAL  ALLOTME2NT  ACT 

Not  applicable  to  Five  Civilized  Tribes,  2 

BilRS 

Minor  less  than  fulloblood,  effect  of  Section  22  of  Act  April  26, 
1906,  166 
Restrictions  not  removed  generally,  as  to,  166 
Could  alienate  only  where  there  were  also  adult  heirs,  166 
Could  alienate  only  in  connection  with  adult  heirs.  166 
Alienation  by,  of  lands  which  were  unrestricted,  166 
Adult,  less  than  full  blood.  efTect  of  Act  April  26.  1906.  165 
Minor,  less  than  full  blood,  sale  by.  under  Act  April  26.  1906. 

Procedure,  167,  168,  169 
Adult,  less  than  full-blood,  restrictions  under  Act  May  27,  1908. 

174 
Homestead  of  allottee  of  one-half  or  more  IhAVblti  XAo^^Cl,  \^"^n\\v^ 
iB&ue  born  since  March  4,  1906,  n^ 


(RBf«r»nMB  mn  to  iMtlena.) 
HEIRS— Cont. 

Similar  to  Sectton  16  of  Creek  SnpplemenUl  ApeeiMK 

175 
Use  and  support  of  tflane,  wliat.  176 
Secretary  of  Interior  mar  retnove  reBtrictlons,  176 
Removal  of  reatHctlons  by  Secretary  of  Interior,  effect  tL 

175 
Applicable  to  allotteee  only  wbo  died  after  paaaace  of  Act, 
17S 

Minor,  lees  than  full-blood,  reatrictlons  renoTed  by  Act  Hu 
27,  1908,  176 
Paeeage  of  Act,  oot  death  of  allottee,  determines  rigkt  u 
alienate,  176 
Full-blood,  alienation  by.  under  Act  Hay  27.  1908 
Excepted  from  general  terms  of  Section  9.  177 
Conreyancee   by,    void    unless  approved  by  proper  eoDOtr 

court,  177 
Proper  county  court  for  approval,  178,  180 
County  court  substituted  for  Secretary  of  Interior  Id  p 

proving,  178 
Date  of  conveyance  determines  by  whom  to  be  appro<^ 

179 
Confirmation  of  court  sufficient  approval,  178 
Not  necessary   that  administration    proceedings  be  pn^ 

Ing,  181 
Approval  by  court,  not  Judge,  181 
Act  of  court  administrative,  182 
Recital  of  jurtBdlctlonal  facts  not  adjudication.  182 
Recital  of  JurtBdlctlonal  facts,  adjudication.  If  admlnlstn- 

ciou  proceedings  pending  In  court.  182 
Approval  at  other  place  than  county  seat.  181 
No  special  procedure  tor.  183 

In  approving,  court  not  bound  by  probate  rules,  183 
Evidence  of  approval  oF  court,  what  aufflclent,  183 
Aclual  payment  of  consideration  at  time  of  approval  otf 

necessary.  183 
Consideration  lor  deed  sufficiency  of,  183 
Full-bloods,  approval  of  conveyances  by,  under  Act  April  A 
1906.  170 
Applicable   to  lands  which   were  unrestricted  at  tlm*  t) 

passage.  170 
Applicable  to  lands  of  members  who  died  prior  to  k\» 

tlon.  170 
Without  approval,  void,  170 
Minor,  sale  by  court,  necessity  tor  approval,  171 
Determination  of  who  are.  how  made,  826 
EtTect  ot  patent  to  deceased  allottee,  804 
Full-blood,  conveyance,  county  court  authorized  to  approve,  i" 
Sale  by.  under  Act  April  26,  1906,  779 
Ot   deceased    Mississippi    Choctaw,    wbo    died    before  miUV 

proot,  ma^  mB.lf.%,llB 
In  default  ol,  \ttTv4  v^o  tfttftTV,  11% 
Title  ot  aeceaBBft  a,\\o\.Vee  \.o  N%St\a,1'iS. 
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[OMBSTEAD 

Of  allottee  of  one-half  or  more  Indian  blood  leaving  issue  born 
since  March  4,  1906,  restrictions,  797 

Cherokee 

Allotted,  restrictions  under  Cherokee  Agreement,  26,  418,  419 
Inherited,  restrictions,  under  Cherokee  Agreement,  43 
Duty  to  select,  20 
Acres  in,  20 

Separate  certificate  of  allotment  to  issue  for,  20 
Of  member  who  died  before  selection,  restrictions  on  under 
Cherokee  Agreement,  40 

Restrictions  on,  under  Cherokee  Agreement,  death  after  selec- 
tion, 43 

Designation  of,  as  to  lands  of  members  dying  before  selection, 
ineffectual,  41 

Choctaw<;hickasaw 

Consisted  of  what,  58,  67 
Separate  patent  to  issue  for,  58 
Allotment  of  freedman,  homestead,  59 
Designation  of,' 523 
Average  size  of,  523 
Restrictions  on,  523 

Restrictions  on,  under  Original  Agreement,  486 
Allotment  of  freedmen,  restrictions  on,  68 
Inherited,  restrictions  on,  92 

Allotted,  restrictions  on,  under  Supplemental  Agreement,  67 
Of  member  who  died  before  selection,  restrictions  on,  88 
Designation  of,  as  to  lands  of  members  dying  before  selection, 
ineffectual,  88.  91 

Creek 
Duty  to  select,  109 
Consisted  of  what,  109 
Separate  patent  to  issue  for,  109 

Allotted,  restrictions  on,  under  Supplemental  Agreement,  116, 
118 

Inherited,  restrictions  on,  134 

Death  of  member  prior  to  selection,  restrictions,  129 
Designation  of,  as  to  lands  of  member  who  died  before  selec- 
tion, ineffectual,  130 

Of  member  leaving  no  issue  born  subsequent  to  May  25,  1901, 

alienation  by  devisee,  136 
Of   member  leaving  issue  born   subsequent  to   May   25,   1901, 
alienation,  135 

Of  member  leaving  no  issue  born  subsequent  to  May  25,  1901. 
devise,  135 

Restrictions  on,  under  Original  Agreement,  595 
Restrictions  on,  for  use  of  heirs  born  subsequent  to  ratification, 
under  Original  Agreement,  596 

Restrictions  on,  under  Supplemental  Agreem^wV,  ^^*^ 
ReatricUonB  upon,  for  use  of  chUdren  boxn  «l1\,^t  ^«:^  *2.^,  V^^'v, 
671 
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ConalBted  or  what,  146 

Separate  patent  iBSued  for,  146 

ReatrlcUon  on,  under  Act  March  I,  190S,  <97 

RMtrlctlona  upon,  under  Original  Asreement.  160,  687 

Restrictions  upon,  under  Act  March  S,  1903,  160 

Inherited,  reatrlctlons  upon.  IGT 

Inherited,  of  member  dying  before  selection,  166 

INDIANS 

Upon  dlBcoverj  of  America,  4  ' 

Not  cltitens  of  United  SUtes  prior  to  Har<di  S,  1901.  T 

Uade  cltliens  of  United  SUtes  by  Aa  Uandi  3,  1901, 1 

INDIAN  TRIBES 

Self-governing  communities,  1,  6 

Not  political  part  of  United  Statei,  6,  7 

Not  within  protection  of  constitution  of  United  States,  t 

Rights  of.  distinguished    from    rights    of    memberH    of.  uni 

constitution,  6 
Treaty  of  United  States  with,  not  a  contract,  6 
Distinct,  Independent  political  communities,  6 
Indian  tribe,  a  nation.  G 
Indian  trib«  not  a  "foreign"  nation,  within  meaning  of  con: 

tutlon,  G 
Cannot  maintain  suit  in  Federal  court  as  such,  G 
Right  of  occupancy  only,  recognlied  In.  G 
Relation  to  United  States.  5 
Authority  of  Congress  over,  plenary.  6 
Capable  of  contracting  treaties,  6 

INDIAN  TERRITORY 

Creation  of  state  of,  prerequisites  to,  2 

For  Judicial  purposes  attached  to  western  district  of  Kaosu 

For  Judicial  purpoaes,  part  attached  to  Northern  District 

Teias,  1 
Population  of  whites  In.  in  1894,  1 
Name  acquired,  how,  1 

Federalized  Indian  government  proposed  tor,  1 
Permanent  abiding  place  of  Indian  tribes.  Intended  for.  1 
Boundaries  of,  under  Act  Hay  2,  1890,  310.  313 
Declared  to  be  duty  of  United  States  to  establish  suitable  i 

ernment  In.  347 
Survey  of  lands  In.  authorized.  3GG 

INHERITED  LAND 
Definition  of.  2b 
Distinguished  from  allotted  land,  26 


Surplus,  aUenaUoTv  ot.  M^iftt  ^rV  k^rtv  tVaWi,  >Bi 
Minora    aWeuaUon  ot  \Tv\iftAMA  t-MV^v*  A,-mi^t  K«.  Vjs* 
1904,  W 
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IHE31ITED  L.ANI>— Cent. 

RestrictloDB  upon  alienation  of,  under  Cherokee  Agreement 
Homestead  of  member  who  died  before  selection,  40 
Surplus  of  member  who  died  prior  to  selection,  40 
Homestead  of  member  dying  after  selection,  43 
Surplus  of  member  dying  after  selection,  44 

Status  of  restrictions  on,  prior  to  Act  April  26,  1906,  47 

Choctaw-Chickasaw 

Surplus,  alienation  under  Act  April  21,  1904,  95 

Minor,  alienation  of  inherited  surplus  of,  under  Act  April  21, 

1904,  95 
Restrictions  upon   alienation   on,   under   Supplemental   Agree- 
ment 
Homestead  of  member  who  dies  prior  to  selection,  88 
Surplus  of  member  who  dies  prior  to  selection,  88 
Homestead  of  member  who  died  after  selection,  92 
Surplus  of  member  who  died  after  selection,  94 
Allotment  of  freedman  who  died  prior  to  selection,  90 
Allotment  of  freedman  who  died  after  selection,  93 
Status  of.  with  respect  to  alienation  prior  to  Act  April  26,  1906, 
97 

Creek 

Death  of  member  prior  to  selection,  restrictions.  129 

Selection  of  allotment  under  Curtis  Act,  death  prior  to  adop- 
tion of  Original  Agreement,  restrictions.  132 

Death  of  new-bom  prior  to  selection,  restrictions,  130 

Homestead  of  Creek  citizen  leaving  no  issue  bom  subsequent 
to  May  25,  1901,  restrictions  on,  135 

Homestead  of  Creek  citizen,  leaving  issue  bom  subsequent  to 
May  25,  1901,  restrictions,  135 

Creek  homestead,  restrictions  on,  134 

Surplus,  restrictions  on,  137 

Status  of  with  respect  to  alienation  just  prior  to  passage  of  Act 
April  26,  1906,  140 

Seminole 

Homestead,  restrictions  on,  157 
Surplus,  restrictions  on,  158 

Death  of  member  prior  to  selection,  restrictions  on  allotment, 
156 

JTERMARRIED  CITIZENS 

Cherokee 

Who  were,  11 

Lands  of,  restricted  to  same  extent  as  lands  of  other  mem- 
bers under  Cherokee  Agreement,  25 
Restrictions   upon   surplus  of.   removed   by  Act   April   21, 
1904,  34 
Choctaw-Chickasaw 

Citizens  of  tribes.  51 

E2ntltled  to  same  rights  as  other  members,  51 
Not  of  Indian  blood,  51 
^  Creek 

No  members  by  intermarriage,  10^ 
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(Reference!  are  te  »ectioni.) 
INVOLUNTARY  AUENATION.  See  Exemption 
LIGHT  OR  POWER  COMPANIES 

Auttaorlzed  to  construct  dams  across  do n- navigable  atreinu  ud 

to  erect  linee  for  transmitting  power,  782 
Authorlted  to  acquire  land  by  condemnation  In  accordaoce  wfik 
Enid  &  Anadarko  Act,  782 

MARRIAGES 

Clerks  of  United  States  courts  to  Issue  licenses,  326 
Clerks  ot  United  States  courts  authorized  to  eolemnlie,  3Ii 
According  to  ludlan  laws,  326 

MINERAL  LEASES 

Collection  ot  royalties  upon,  In  Seminole  Nation,  799 
Under  Original  Seminole  Agreement,  683 
Royalties,  rents,  etc.,  on  to  belong  to  tribes.  380 
Autboriied  to  be  made  by  Secretary  of  Interior,  372 

MINORS 

Deflnltlon  of,  under  Act  May  27,  19D8.  78S 

Persona  and    property    ot.   subject  to    Jurisdiction   of  probait 

courtR  of  Stale  of  Oklafaoma,  793 
Leases,  upon  lands  of.  under  Act  May  27,  1908.  788 
Allotments  of.  io  be  leased  under  order  ot  probate  court.  77S 
Estates   of.    full    probate   jurisdiction   of   given    United  Stiief 

courts,  732 
Allotments  for  under  Original  Creek  Agreement,  how  selwlei 

S91 
Guardians  or  curators  for  under  Original  Creek  Agreement  to  bt 

citizen!),  S»l 
Acceptance  of  patents  for,  effect  In  Cboctaw  and  Cblckassir  Ni- 

tions.  S75 
Selection  of  allotments  for  In  Cboctaw  and  Cblckasaw  Natioiii> 

how,  580 
Parents  natural  guardians  of  in  Creek  Nation,  637 
Definition  of,  under  Clierokee  Agreement,  409 
Agricultural  leases  upon  restricted  lands  of 
Same  terms  sa  upon  lands  of  adults,  230 
Approval  of  by  court,  necessity  for,  232 
Probate  jurisdiction  of  United  States  court  over,  220 
Probate  jurtsillctlon   of   United  States   court   over,  under  Act 

April  28.  1904.  220 
Act  March  3.  1!)05,  220 
Oklahoma  law  applicable  to,  222 

Act  April  21.  1904.  removal  of  restrictions  as  to,  36,  96 
Definition  ot,  prior  to  Act  May  27,  1908.  196 
Definition  of.  under  Act  May  27.  1908,  197 
Definition  of,  under  Section  9  of  Act  May  27,  1908,  211,  21! 
Conveyances  by.  under  Act  May  27.  1918.  void,  198 
Conveyances  l)y  under  Act  May  27,  1908.  effect  as  to  Innocenl 

purcbastjTB.  1^% 
Mortgage  by  under  oriev  o\  co'm<.  \i«  ^i.-^\qi  &«>a\&  oonlrtcte' 

during  reaM;\c\.e4¥eT\Qi,-s'i'i4,\^^ 
Presumption  ot  conUauV-^u^  wvaR-VM ,  ^1 
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fINORS— Cent 

Ratiflcation  of  conveyances  of  after  majority,  203 
*     Marriage  of,  effect,  204 

Removal  of  disabilities  of,  effect,  205 

Over  eighteen  years  of  age,  disaffirmance,  207 

Disaffirmance,  notice  of,  207 

Manner  of  disaffirmance,  207 

Marriage  of,  effect  upon  guardianship,  204 

EHsaffirmance,  when,  207 

Misrepresentation  of,  as  to  age,  estoppel,  20^ 

Misrepresentation  by,  as  to  age,  return  of  consideration  upon 

disaffirmance,  209 
Consideration  received  by,  upon  disaffirmance 
Tender  of,  not  condition  precedent,  209 
When  required  to  return,  209 
Excuse  for  failure  to  return,  209 
Pleading  reason  for  not  returning,  209 
Burden   of   proof  as   to   consideration   received   being    in 
hands  of,  209 
Heir 

With  respect  to  unrestricted  land  subject  only  to  disabili- 
ties of  minority,  210 
Reasoning  with  reference  to  sale  of  allotted  land  by,  not 

applicable,  211,  212 
Under  Section  22  of  Act  April  26.  1906,  211 
Under  Act  May  27,  1908.  212 
Allotment  of  Creek  minor  restricted  during  minority,  118,  119 
Restrictions  of,  not  affected  by  Act  April  21,  1904,  124 
Restrictions  of.  effect  of  Act  April  21,  1904,  upon  attaining  ma- 
jority, 124,  139 
Removal  of  restrictions  upon  surplus  of  by  Act  April  21,  1904, 

139 
Minor  Choctaws  and  Chickasaws  enrolled  under  Acts  March  3, 
1905  and  April  26.  1906,  subject  to  what  refftrictions,  89 
Death  of  minor  Choctaws  and  Chickasaws,  death  before  selec- 
tion, restrictions,  89 
Lands  of  Cherokee,  enrolled  under  Act  April  26,  1906.  restricted 

under  Cherokee  Agreement,  41 
Selection  of  allotment  for,  60 
Restrictions  upon  allotted  surplus  of  minor  Seminoles.  effect  of 

Act  April  21.  1904,  153 
Oil  and  gas  lease  upon  lands  of.  prior  to  statehood. 
Executed  in  behalf  of.  by  guardian,  220 
Authority   of   Secretary   of  Interior  to  approve,   when   in- 
voked, 220 
Under  Arkansas  law,  lease  by.  what  necessary,  220 
Under  Act  April  28.  1904,  220 
Approval    by    Secretary   of   Interior,    without   approval    of 

court,  effect,  220 
Approval  by  court,  in  what  form,  220 
Approval  of  Secretary  of  Interior  not  necessary  under  Act 

April  26.  1906.  221 
Probate  court  had  exclusive  jurlBdlctloii  to  ^^^t^n^  ^wAax 

Act  April  26.  1906,  221 
Extending  beyond  minority.  226 
Under  Act  March  3,  1905,  220 


(Reference!  are  to  •ectloni.) 

MINORS— Cont 

on  and  gas  lease  upon  lands  of,  since  Btatehood. 

Under  Section  2.   Act  May  27,  1908.  approval  of  bj  Secre- 
tary of  Interior  necesaaray,  ttiougb  approved  by  (Mn. 

2Z1 

Oklahoma  law  extended  over.  222 
Not  a  "conveyance  of  real  estate"  under  Oklaboma  Uw,  Ztt 
Approval  of.  by  court,  neceasary,  223.  225 
No  procedure  for  approval  by  court  provided  by  atatote,  IW 
Probate  rules,  neeeaeity  for  compliance  with,  224 
Authority  of  guardian  to  change  or  modlt;  after  appro'iL 
335 


MISSISSIPPI  CHOCTAWS 
Who  were,  B2 
Hembera  of  tribe.  52 
When  entitled  to  patent.  64 
Continues  residence  after  selection  reijuired,  64 
Condition  aubaequent,  64 
Title,  prior  to  proof  of,  64 
No  devtaabie  interest  prior  to.  64 

After  prciof  of,  same  title  and  restrictions  as  other  men- 
bera  of  tribe,  64 
Right  to  make  settlement  in  Choctaw-Chicltasaw  countrj'  »! 

time  prior  to  approval  of  roila.  704 
Contracts  of.  with  reference  to  allotments,  void.  704 
Application  of,  for  enrollment  and  allotment,  bow  made.  551 
Failure  of.  to  make  proof  of  reeidence,  effect,  556 
Identification  of,  553 
Settlement    within    C'hoctaw-ChickaBaw    country    within    «ln! 

time,  553 
Continuous  bona  fide  residence  of.  554 

After  proof  of  residence,  to  bold  land  upon  same  terms  as  oilier 
memberB,  554 


a  lessee  reduces  to  possesslcm. 

213 

Grants  no  corporeal  right.  213 
Nature  of  estalp  created  hy,  213 

Lessee  not  in  poseeasion  under,  cannot  maintain  ejecimeoi.  tX' 
Alienation  within  meaning  of  reatrictions.  211 
Assignment  of  unearned  royalties  under,  an  alienation,  214 
Comprehended    within    purpose   of   acta    removine   reslric lions. 

214 
Tested  by  same  rules  with  reference  to  alienation  that  applj  to 

conveyances,  214 
Oil  and  gaa  fugacloMB,  'L\^ 

Oil  and  gas  Inca^aUe  ol  ow-neitVi.^  iVaVViiO,  ^inm.  lias;  ,^1.1,  213 
Under  Curtis  Act,  n& 
Under  Choctav,-Cbw;V:as6.'»;  Kttaft^^wt.'tw, 
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[fi  AND  GAS  LEASES— Cont. 
Under  Cherokee  Agreement,  215 
Under  Creek  Agreements,  215 
Under  Seminole  Agreements,  215 
Filing  of,  in  office  of  United  States  Indian  Agent  constructive 

notice,  741 
Upon  lands  of  full-blood  allottees,  to  be  approved  by  Secretary 

of  Interior,  777 
Upon  allotments  of  minors  and  incompetents  under  order  of 

probate  court,  777 
To  be  recorded,  777 
Under  Act  May  27,  1908,  788 

Upon  lands  of  minors,  under  Act  May  27,  1908,  788 
Subject  to  approval  of  Secretary  of  Interior, 
Nature  of  contract,  subject  to  approval,  218 
Both  parties  bound  by,  until  action  by  Secretary,  218 
Effect  of  removal  of  restrictions,  pending,  218 
Effect  of  death  of  lessor  pending,  218 
Amendment  or  modification  of,  after  approval,  218 
Assignment  of.  218 

Scope  of  authority  of  Secretary  of  Interior,  219 
Functions  of  Secretary  of  Interior  not  judicial,  219 
Under  Act  April  26,  1906,  216 
Under  Act  May  27,  1908,  217 

Approval  by*  upon  homestead  of  allottee,  leaving  issue, 

operates  as  removal  of  restrictions,  217 
Authorized,  notwithstanding  agricultural  lease,  217 
Lessee  under  entitled  to  occupy  surface  to  extent  neces- 
sary notwithstanding  agricultural  lease,  217 
Rules  and  regulations  governing.  See  Rules  and  Regula- 
tions 
Authority  of  Assistant  Secretary,  219 
Minors,  upon  lands  of,  under  Arkansas  law 
Execution  in  behalf  of,  by  guardian,  220 
Authority  of  Secretary  to  approve  when  invoked,  220 
What  necessary  to  bind,  220 
Under  Act  April  28,  1904,  220 
Under  Act  March  3,  1905,  220 
Approval  by  Secretary  without  approval  by  court,  effect. 

220 
Approval  by  court,  in  what  form,  220 
Approval  by  Secretary  not  necessary  under  Act  April  26. 

1906,  221 
EiXtending  beyond  minority,  226 
Minors,  upon  lands  of,  under  Oklahoma  law 

Under  Section  2.  Act  May  27.  1908.  approval  by  Secretary 

necessary  though  approved  by  court,  221 
Oklahoma  law  extended  over,  222 
Not  a  "conveyance  of  real  estate"  under.  223 
Approval  by  court  necessary.  223,  225 
No  procedure  for  approval  provided  by  statute,  223 
Probate  rules,  necessity  of  compliance  with,  224 
Authority  of  guardian  to  change  or  modify  after  «.^^t<iM^.\, 

225 
Acquieacence  or  waiver  by  guardian,  11h 
Extending  beyond  minority.  226 


(Reference*  are  to  Mettona.) 

OKLAHOMA  LAWS 

LaadB  BDd  estates  of  membere  ot  tribes  subject  to.  210 
QuallBcatloD  at,  as  applied  to  members  of  tribes,  210 

PARTITION 

Ot  restricted  land  or  Cull-bloode  Buthorized.  826 
Form  of  alienation  comprehended  by  reHtrlctions.  268 
District  courl   has   no  authority  in   case  ot   restricted  landml 
full-bloods  in  BbseDce  oC  statute  authorlsliiK.  2W 

PATENTS 

Assistant  Secretary  ot  Interior  authorised  to  approve,  SOS 

Deeds  before  Issuance  ot.  not  void  because,  774 

In  name  ot  deceased  allottee,  749 

To  be  recorded  In  office  ot  Commfssloti  to  Five  Clvillted  Trltxi. 

749 
When  recorded  convey  legal  title,  749 
In  case  of  refusal  ot  chief  executWea  to  execute,  7SI 
To  deceased  allottee,  effect,  804 
Cherokee 

Conveyed  what  inleresi,  22 

Ijaat  act  in  consummation  of  title,  22 

Legal  title  conveyed  by,  22 

Approval  by  Secretary  of  Interior.  22 

Cancellation  ot,  etc..  governed  by  same  rules  as  certlAd'H 
ot  allotment,  22 

How  executed,  461 

What  Interest  conveyed  by,  461,  462 

Acceptance  of,  etlect.  264 

Acceptance  of.  for  minors.  elTect,  464 

To  be  recorded,  where.  465 

Record  of,  effect,  465 

Alienation  prior  to  Issuance  ot,  effect,  23 
Choetaw-Chickasaw 

How  executed,  61 

Effect  of.  61 

Approval  by  Secretary  ot  Interior.  61 

Controversy  about  approval  ot  by  Secretary  of  Interior,  il 

Date  of  issuance.  71 

Issuance  of,  prerequisite  to  alienation  ot  surplus  li 
three  and  Hve  years,  70 

"issuance  of   patent,"  what  is  under  Section   16.  S^ti^ 
mental  Agreement.  71 

"Date  of  patent."  what  Is  under  Section  16.  Suppleneolt' 

How  eiecuted.  under  Atoka  Agreement,  489 
Conveyed  what,  under  Atoka  Agreement.  489 
How  framed,  under  Atoka  Agreetaeot,  489 
Acceptance  of.  effect,  under  Atoka  Agreement.  489 
Acceptance  of.  for  minora,  effect.  676 
To  he  ret-orded.  when  and  how,  E7G 
Record  ot.  eRec\.,  ^1^ 
Creek 

Whei»  to  be  \BatteA,  'VW 
By  whom  execulfti,  VtV 
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STENTS— Cent. 

Approval  of,  by  Secretary  of  Interior,  111,  620 
Effect  of,  111 

Relates  back  to  selection  of  allotment,  112 
Separate  to  issue  for  homestead,  109 
How  executed  and  delivered,  618 
To  be  recorded,  622 
Record  of,  effect,  622 
Acceptance  of,  efPect,  621 
Semin<^e 

Effect  of,  148 

Issuance  of  terminated  restricted  period  upon  surplus,  148 

None  issued  prior  to  what  date,  148 

To  be  executed  by  last  principal  chief  of  tribe,  151 

When  to  issue,  687 

Conveys  what,  687 

Acceptance  of,  by  allottee,  efPect,  687 

To  recite  restriction  on  homestead,  687 

May  be  delivered  before  tribal  government  ceases  to  exist, 

752 
To  be  recorded,  696 
Record,  effect  of,  696 

IPE  LINES 

Right  of  way  through  Indian  lands,  858 

ROBATE  RULES,  971 

What  are,  224 
When  adopted,  224 
When  effective,  224 
Authority  of  court  to  make,  224 

Oil  and  gas  leases  upon  lands  of  minors,  observance  of.  224 
County  court  in  approving  conveyance  of  full-blood,  not  bound 
by.  183 

ilANTUM  OF  INDIAN  BLOOD.     See  Records  of  Commission  as 
Evidence. 

^.ILROADS 

Manner  of  acquiring  right-of-way  through  Indian  Territory.  827- 
835,  836-857 

feCORDING 

Chapter  27,  Mansfield's  Digest  of  Arkansas,  made  applicable.  721 
Clerk  of  United  States  court  ex  officio  recorder,  325,  721 
Instruments  to  be  recorded,  722 
Instruments  to  be  filed.  722 
prior  recording  validated,  723 

Substitution  of  words  to  make  Arkansas  law  applicable.  724 
Recording  districts  established,  726 

Patents  to  be  recorded  in  office  of  Commissioner  to  Five  Civil- 
ized Tribes,  749 
Effect  ot,  749 
Of  leoBee,  777 
CoMUtractire  notice  under  Arkansas  laNv,  %^Q 


(Rafsrencaa  ara  te  McUsna.) 

RECORDS  OF  THE  COMMISSION  AS  EVIDENCE 

Certifled  copies  ol,  evideDCe  equally  with  originals,  TG5  ' 
Original  records,  wliere  deposited,  766,  800 
Independent  or  statute 

ConimUsion.  duties  and  scope  of  authority  of,  £8! 

Quasi-judicial  tribunal,  283 

Conclusion  of,  upon  all  Issues  necessary  to  be  detenaiH 
conclusive,  283,  286 

Conclusion  of,  upon  Issuee  not  neceasary  to  detennlwUo 
Inadmissible,  283,  286 

Age,  finding  by,  as  to,  283,  286 

Relationship,  281 

Degree  of  Indian  blood,  284 

Birth  afUdavlts,  taken  by  ConunlBslon,  284 

Printing  of  rolls,  authorised,  739 
Acts  April  2G,  1906,  and  May  27,  1908 

Provisions  of.  not  rules  of  evidence,  287 

Conditions  attached  to  removal  of  restrictions,  Z87 

Not  retroactive,  288 

Applicable  only  with  respect  to  restricted  land,  Z89 
Enrollment  records 

When  Act  May  27,  1908.  with  respect  to  became  eHeciii 
291 

Distinction  between  enrollment  records  and  rolls.  S92 

What  are,  292 

How  to  be  certified,  294.  755 

Conclusive  of  age,  291.  296 

Date  of  birth,  where  only  year  of  birth  is  shown  by.  prw 
of,  295 

Recitals  of  certificate  no  part  of,  295 

Birthday   will   not    be   presumed   to   cotDclde   with  dat«  i 
application  for  enrollment,  295 

Census  card,  what  is,  285,  293 

Cenaua  card,  admissible,  when,  293 

Census  card,  how  to  be  certified,  293 

Enrollment  records  and  rolls  as  evidence,  789 
Rolls 

Distinguished  from  enrollment  records,  292 

Act  April  26.  1906,  practically  identical  with  Act  Ui;  '■ 
1908,  290 

"Adopted  citizens,"  enrollment  as,   evidence  as  to  Indli 
blood.  290 

As  evidence  of  quantum  of  Indian  blood  under  Act  Api 
26,   1906,  extending  restrictions  upon  full-bloodB.  W 

Ab  evidence  under  Act  April  26.  1906,  requiring  appro*»l 
conveyance  of  full-bloods,  290 

Conclusive  of  quantum  of  Indian  blood,  290,  773 

Show  what,  285 

When  approved,  285 

Printed  rolls,  when  admissible,  286 

Printing  of  rolls  authorized.  739 

RESTRICTIONS  UPOl^  klACNATlON 
Authority  ot  CotigTess  \.ci  'im'BWiAA 
Authority  o!  CongTeBs  \.OT«a\iiN%,% 
Authority  oi  eongtaaa  lo  'ii\'«ift..^ 


INDEX.  779 

(References  are  to  sections.) 

KSTRICTIONS  UPON  ALIENATION— Oont 

Authority  of  Congress  as  affected  by  United  States  citizen- 
ship, 8 

Authority  of  Congress  as  affected  by  expiration  of  restrictions,  8 

Do  not  affect  quality  of  estate  of  isdlottee,  104 

Reasons  for  imposing,  159 

Reason  for  increased  in  proportion  to  Indian  blood  of  member, 
159 

Imposed  by  treaties  and  acts  applicable  to  tribes  separately, 
162 

Presumption  of  alienability,  192 

Not  to  prevent  exercise  of  right  of  eminent  domain,  787 

Partition  of  restricted  lands  of  full-bloods  authorized,  826 

Sale  of  restricted  land  under  partition  proceedings  removes, 
826 

Cherokee 

Under  Cherokee  Agreement 

Applicable  equally  to  all  to  whom  allotments  were  made,  25 
Quantum  of  Indian  blood  immaterial  under,  25 
Lastiof  treaties  to  be  negotiated,  25 

Form  and  structure  of,  similar  to  Choctaw-Chickasaw  Sup- 
plemental Agreement,  25 
Restrictions  under  similar  to  Creek  Agreements,  25 
Upon  allotted  surplus,  27 
Upon  allotted  homestead,  26 
Voluntary  alienation  comprehended  by,  28 
Dual;  restriction  and  exemption,  29 
Involuntary  alienation  comprehended  by,  29 
Elffect  of  transaction  in  violation  of,  31 

Ratification,  32 

Recovery  of,  consideration,  33 
Allotted  surplus  alienable,  when,  34 
Death  of  member  prior  to  selection,  40 
Minor  child   enrolled  under  Act  April   26,   1906,  death  of 

prior  to  selection,  41 
Inherited  homestead  of  member  who  died  after  selection.  4:) 
Inherited  surplus  of  member  who  died  after  selection,  44 
Applicable  to  lands  of  minor  children  enrolled  under  Act 

April  26,  1906,  41 
Upon  homestead,  418,  419 
Upon  surplus,  419,  420 
Status  of  allotted  land  with  respect  to,  prior  to  Act  May  27, 

1908,  38 
Status  of  inherited  land  with  respect  to,  prior  to  Act  April 

26,  1906,  47 

Choctaw-Chickasaw 

Imposed  by  Curtis  Act,  Atoka  Agreement  and   Supplemental 

Agreement,  66 
Curtis  Act  superseded  by  Atoka  Agreement,  66 
Atoka  Agreement  superseded  by  Supplemental  Agreement,  66 
Under  Atoka  Agreement,  486 

Allotments  of  minora  not   to  be   sold  dwtVii^  tsAwoxW-n   >\\\^<Kt 
Atoka  Agreement,  484 


780^  INIHBX. 

(Reftrences  are  to  MCtions.) 

KESTRICTIONS  UPON  AUBNATION— Oont 

Under  Supplemental  Agreement 
Upon  allotted  homestead,  67 
Upon  allotted  surplus,  69 
Upon  allotment  of  freedmen,  68 

Issuance  of  patent  prerequisite  to  alienation  in  one,  three 
and  five  years,  70 

"Issuance  of  patent,"  what  is,  71 

"Date  of  patent,"  what  is,  72 

E!xplration  of  tribal  governments,  73 

Patents  when  issued  to  allottees,  71 

Voluntary  alienation  comprehended  by,  74 

Involuntary  alienation  comin^hended  by,  76 

Effect  of  transactions  in  violation  of  restrictions.  77 

Ratification,  78 

Recovery  of,  consideration,  79 

Not  applicable  to  lands  of  member  who  died  prior  to  mH^ 
tion,  88 

Upon  inherited  surplus,  94 
Upon  inherited  homestead,  92 
Upon  inherited  allotment  of  freedman,  93 
Upon  allotments  of  new-borns.  death  before  selection,  89 
Upon  allotment  of  freedmen,  death  before  selection.  90 
Status  of  allotted  land  with  respect  to  prior  to  Act  May  37. 
1908.  86 

Status  of  inherited  land  with  respect  to  prior  to  Act  April 
26,  1906.  97 

Creek 

Under  Original  Agreement.  594,  595,  596 
Under  Supplemental  Agreement 

Original  Agreement  superseded  by,  115 

Applicable  equally  to  all  members  to  whom  allotments  were 

made,  115 
Indian  blood  immaterial  under,  115 
Upon  allotted  homestead.  116,  118 
Upon  allotted  surplus,  117,  118 
Allotment  of  minor,  during  minority,  118 
Voluntary  alienation  comprehended  by,  119 
Involuntary  alienation  comprehended  by,  120 
Constitute  an  exemption  against  involuntary  sale  or  incum- 
brance. 120 
Effect  of  transactions  in  violation  of,  122 

Ratification,  122 

Estoppel.  122 

Recovery  of  consideration,  122 
Not  applicable  to  lands  of  members  who  died  prior  to  8ele^ 

tion.  129 
Upon  allotments  under  Curtis  Act  where  allottee  died  be 

fore  adoption  of  Original  Agreement,  132 
Death  of  new-bom  child  before  selection  of  allotment,  130 
Upon  ln\ver\led  Yiome^l^^^,  \^^ 
Upon  Inherited  ft\\T\k\\3Li^>  V^*^ 
Homestead  ol  c\lU^Tv\^vj\Tv^V^N^^\iwxv%^iXs{^^5^^.55^^ 

25,  1^01, 1^^ 
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(Reftrtnces  are  to  sections.) 

hRSTRICTIONS  UPON  AUBNATION— Oont 

Homestead  of  citizen  leaving  no  issue  born  subsequent  to 

May  25,  1901,  135 
Status  of  allotted  land  with  respect  to  prior  to  Act  May  27, 

1908,  127 
Status  of  inherited  land  with  respect  to  prior  to  Act  April 

26, 1906, 140 

Seminole 

Upon  homestead,  under  Original  Agreement,  687 
Upon  surplus,  under  Original  Agreement.  681 
Upon  inherited  homesteads,  157 
Upon  inherited  surplus,  158 

Upon  allotment  of  member  dying  before  selection,  156 
Upon  homesteads,  under  Act  March  3,  1903,  697 
Upon  allotted  homestead  under  original  acts  and  treaties,  150 
Upon  allotted  surplus  under  original  acts  and  treaties,  151 
Effect  of  transactions  in  violation  of,  150 

Status  of  allotted  lands  with  reference  to  Just  prior  to  Act  May 
27,  1908,  155 

Act  May  27,  1908 

Upon  what  lands  imposed,  190 
Extension  of  restrictions,  190 
Validity  of  extension  of  restrictions  by,  190 
None  imposed  upon  land  that  was  at  the  time  of  passage  unre- 
stricted, 191 
Presumption  that  land  is  unrestricted,  192 
Restrictions  upon  voluntary  alienation.  193 
Restrictions  upon  involuntary  alienation,  194 
Period  for  which  restricted,  190 

EJSTRICTIONS,  REMOVAL  OF 

General  statement,  159 

Considerations  which  induced,  160 

Reasons  for  removal  upon  allotted  lands  and    inherited    lands 
distinguished,  160,  161 

Upon  allotted  land  based  upon  quantum  of  Indian  blood,  160.  161 

Consideration  which  induced  in  case  of  inherited  land.  161 

Upon  inherited  land  not  based  upon  quantum  of  Indian  blood.  161 

Applicable  to  same  classes  of  all  tribes.  1^ 

None  upon  allotted  land  after  April  21.    1904,    until     May    27. 
1908,  85 

Deed  in  pursuance  of  contract  entered  into  before,  void,  775 

By  Secretary  of  Interior,  see  Secretary  of  Interior 

Inherited  Land,  under  Act  April  26,  1906 
Adult  heirs,  less  than  full  blood.  165 
Minor  heirs,  less  than  full  blood.  166 
Not  removed  as  to  generally,  166 
Only  where  both  adult  and  minor  heirs,  166 
No  sale  except  in  connection  with  adult  heir,  166 
Effect  upon  lands  of  minor  heir,  which  were  unrestrict- 
ed, 166 
Authority  of  Congress  to  restrict  wtvTft«\.T\c\.^^  \wi^,  \^^ 
Act  prescribed  its  own  procedure  lot  ^«\^  ^l  XvcA"^  ^'V, 
167 


(Refereneea  ar«  to  •actloni.) 
RESTRICTIONS,  REMOVAL  OF— Cont. 

Sale  not  made  in  accordaace  with  Arkansu  law,  Ifl 
Sale  to  be  made  by  guardian  duly  appointed,  1ST 
Sale  valid  it  made  in  accordance    with    requlremeLO. 

otherwise  void,  167 
Proper  United  States  court  for  approval  of  sale,  lU 
Proper  county  court  after    statehood    for  appronl  o( 

eale,  169 
Connty  court  with  power  to  appoint  guardian  had  powt 
to  approve  sale,  1G8 
Full-blood  heirs,  conveyancea  by 
Without  approval,  void,  170 
Applicable  to  land  which  wbb  unrestricted  at  llmf  of 

passage.  170 
Applicable  to  lands  of  member  who  died  before  mIk- 

tlon,  170 
Minors,  upon  sate  by  court,  Qecessity  for  approTil,  lit 
Adult  heirs,  779 
Minor  heirs,  779 
Full-blood  heirs,  779 
Inherited  land,  under  Act  May  27.  1908 

When  act  became  effective  as  to,  172 
Scope  Of  effect.  172,  173 

Applicable  to  lands  of  allottees  who  died  before'  pintf' 
175 
Adult  heirs,  lefls  than  full-blood,  174 
Minor  heirs,  less  than  full-blood,  176 
Pasaage  of  Act.  not  death  of  allottee,  determines  righl  " 

alienate,  176 
Full -blood  heirs. 

Excepted  from  general  terms  of  section  9.  179 
Conveyance  by  void  unless  approved  by  proper  couiu 

court,  177 
Proper  county  court  for  approval,  178,  ISO 
County  court  subalHuted  for  Secretary  of  Interior,  H 
Date  of  conveyance,  not  death  of  altoitee.  deitrrai:*' 

one  to  approve,  179 
ConHrmatlon  by  court,  sulllclent  approval.  ITS 
Not  necessary  that  administration  proceedings  be  pMt 

ing,  181 
Approval  must  be  by  court,  not  by  Judge.  181 
Recllal  of  jurisdictional  facta  not  adjudicailon.  lE^ 
If  adniiniatration  proceedings  pending,  effect  of  fwi'*' 

of  Jurisdictional  facts.  182 
Approval  at  other  place  than  county  seat,  181 
No  special  procedure  necessary.  183 
In  approving  not  bound  by  probate  rules.  183 
"Approved,"  endorsed  on  deed,  aumclent,  183 
Actual  payment  of  consideration  at  time  of  appro"' 

not  necessary.  183 
Consider  alto  n  sufficient  to  support  conveyance.  18 
Homeste.aii  oi  aWolVee  ol  ci\i%-'aa.\t  or  more  Indian  blood. 
\ii£  \Bauc  ^iotii  %Wia  'Wttc'tt  ^,\^^,'W^ 

rneut.  Vi^ 
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(References  are  to  sections.) 

TRICTIONS,  REMOVAL  OP— Cent. 

Use  and  support,  what  intended,  175 
Secretary  of  Interior  may  remove  restrictions  on,  175 
Removal  of  restrictions  by  Secretary  upon,  effect  of,  175 
Applicable  to  allottees  only  who  died  after  passage  of 
act,  175 

Conveyance  by  full-blood  heirs,  797 
Death  of  allottee,  effect  of,  797 

Allotted  land.  Act  April  21,  1904 

Act  applies  to  land  and  not  allottee,  138 

Surplus  of  members,  not  of  Indian  blood,  34,  123,  80 

Minors,  excluded,  45  124,  83 

Minors,  upon  attaining  majority  thereafter,  35,  124,  81 

Exemption  from  involuntary  alienation  not  affected  by,  84 

Allotted  land.  Act  May  27,  1908 
When  effective,  186 

Inaugurated  new  scheme  of  restriction,  172,  173,  185 
With  reference  to  restrictions,  complete  within  itself,  185 
Repealed  all  laws  and  treaties  in  conflict,  185 
Difference  with  respect  to,  in  different  tribes,  abolished,  185 
Lands  upon  which  restrictions,  removed,  187 
Lands  from  which  restrictions  removed  subject  to  all  forms 
of  alienation,  187,  787 

Classes  of  land  upon  which  new  restrictions  imposed  by, 
187.  787 

Minors,  188 

Minor,  upon  attaining  majority  thereafter,  188 
.Lands  from  which  restrictions  removed  exempt  from  invol- 
untary alienation  upon  indebtedness  contracted  dur- 
ing restricted  period,  189 

TRICTIONS,  EXTENSION  OF 

Act  April  26,  1906 

Full-bloodfl,  effect  upon  lands  of,  37.  126,  154,  85,  773 
Constitutionality  of  as  to  Cherokees,  37 
Abolished  distinction  between  homestead  and  surplus.  126 
Status  of  Creek  lands  with  reference  to  alienation  at  time 
of  passage,  126 

Constitutionality,  as  to  Creeks,  126 

Status  of  Choctaw-Chickasaw  lands  as  to  alienation  at  time 
of  passage,  85 

Act  May  27,  1908 

Upon  what  lands  imposed,  190,  787 
Validity  of,  190 

None  Imposed  upon  land  that  was  at  time  of  passage  unre- 
stricted, 191,  787 

Presumption  that  land  is  unrestricted,  192 
Restrictions  upon  voluntary  alienation  imposed,  193 
Restrictions  upon  involuntary  alienation  imposed,  194 
For  what  term  restricted,  190 
Effect  of  attempted  alienation  In  v\o\«iUon  01,1^*1 


<  Reference*  are  to  eection*.) 

ROLLS.    See  same  title  under  eacti  tribe,  Records  ot  the  Comnl» 
Blon  as  Evidence 
Of  Choctawe  and  Chlckasawa,  to  be  made  in  comptiance  w! 

Curtis  Act,  539 
Cboctaws  and  Chlckasaws  living  on  date  of  ratiScatton  to 

placed  on,  540 
Of  ChoctaWB  and  Chlckasaws  not  to  Include  any  person  enraU 

In  otbcr  tribe,  541 
or  Choctawa  and  Chlckasaws,  wben  approved,  final,  H! 
Of  Cberokees.  as  of  September  1,  1902,  431 
Of  Cberokees,  to  be  made  In  compliance  with  Curtis  Act.  lH 
Of  Cberokees,  to  include  none  enrolled  In  other  tribes,  U3 
Of  Cberokees,  to  be  approved  b;  Secretary  of  Interior,  IK 
"Roli  of  CltieenHhlp,"  deflnltlon  of,  under  CurtiB  Act,  3£2 
Striking  of  names  from,  352 
Of  Cberokeee,  wliere  to  be  deposited,  484 
Under  Act  June  10.  1896 

CommiBSjon  to  make,  342,  345 

In  making,  due  regard  to  rolls,  usages  and  customs  of  inbo, 
34S 

or  freedmen,  34G 

To  be  Hied  with  CommlsBloner  of  Indian  Affairs.  346 
Cbcrokee  roll  of  ISSO,  confirmed,  386 
or  other  tribets  than  Cberokees,  387 
or  Creek  freedmen,  389 
Of  Choctaw  freedmen,  391 
Citizenship  In  more  than  one  tribe.  392 
MlsaisBippl  ChoctawB,  388 
To  be  descrliitive  of  perBons,  394 
When  approved  by  Secretary,  final,  395 
Authority  of  Congress  to  determine.  8 
To  be  made  of  Chickasaw  freedmen.  481 
or  Choctaws  and   Chlckasaws.  application    for    enrollnipnt,  rt 

ceived  when,  546 
Date  of  closing  in  Creek  Nation.  627,  628 
Creeks,  supplemental.  002 

Of  Seminole  children,  under  Supplemental  Agreement.  M! 
Date  of  cloBliig  as  lo  Creek  children,  629 
Of  Creeks,  flnai,  630 

When  approved  by  Secretary  of  Interior,  final,  70B 
Secretary  of  Interior  authorized  to  fix  time  ror  closing.  'M 

ROADS 

In  Creek  Nation,  may  be  established  upon  seclion  lines,  6SI 
In  Creek  Nation,  estubllsbment  not  upon  section  lines,  coniin- 


RIILES   AND  REGULATIONS 

Governing  leasing  and  removal  of  restrictions  upon  rettrined 

\ana.  9%\-\\4i 
Governlne  oi\  and  gaa  o^wa-WoTa  >ui&ei  \«asft  ui)on  resiriti*" 

Govemmg  sa\e  oS  anaWoUei  \*.^4 A^-'a 


(References  are  to  sections.) 

.XTLES  AND  REGULATIONS— Cont. 

Governing  sale  of  coal  and  asphalt  deposits  under  Act  February 

8,  1918,  1144 
Governing  utilization  of  casing-head  gas,  1146 
Instructions  for  settling  royalties  on  casing-head  gas,  1147 

SECRETARY  OF  INTERIOR 

Restrictions,  removal  by,  authorized,  669,  729,  773,  787 
Removal  of  restrictions  by,  upon  homestead  of  allottee  of  one- 
half  or  more  Indian  blood  leaving    issue    born    since 
March  4,  1906,  effect  of,  175 
Restrictions  removal  by,  for  sale  for  school  purposes,  803 
.  Assistant  authorized  to  sign  name  of,  804 
Authority  to  bring  suit  to  quiet  title  to  restricted  land,  794 
Given  plenary  power  in  carrying  into  effect  Cherokee  Agree- 
ment, 468 
Authority  of  Assistant  Secretary,  219 

Approval  by,  of  conveyances  of  full-bloods  under  Act  April  26, 
1906,  170 
Necessary  for  conveyances  of  l^nd  which  was  unrestricted 

at  time  of  passage,  170 
Necessary  for  conveyances  of  land  of  member  who  died  be- 
fore selection,  170 
Minors,  sale  by  court,  necessity  for,  171 
County  court  substituted  for  by  section  9,  Act  May  27,  1908, 

178 
Passage  of  Act,  not  death  of  allottee,  determines  authority 
of,  179 
Scope  of  authority  of,  in  approval  or  disapproval  of  oil  and  gas 
leases,  218 
Power  of  approval  of  oil  and  gas  leases,  when  invoked.  218 
Rules  and  regulations  of,  see  Rules  and  Regulations. 

aOREGATED  LANDS 

Lands  principally  valuable  for  coal  and  asphalt  to  be  segregated, 

670 
To  be  sold,  how,  571,  572 

Reserved  ffom  allotment  for  other  reasons,  to  be  sold,  573 
Patent  to,  how  executed,  573 
Lands  reserved  for  coal  and  asphalt,  surface  of  to  be  sold,  806 

814 
Lands  reserved  for  coal  and  asphalt  reserved  from  sale,  763 
Lands  reserved  for  pine  timber  to  be  sold,  754,  815 
Sale  of,  authorized  to  be  made  by  Secretary  of  Interior.  730 
Leased,  surface  to  be  sold  subject  to  right  of  lessee,  731 
Improvements  upon,  sale  of,  816 
Time  for  completion  of  appraisement  extended,  818,  819,  820 

■lbction  of  allotment 

Cherokee 

Duty  to  make  application  for  allotment,  21 
Arbitrary  allotment  in  case  of  failure,  21 
For  minors  and  incompetents,  21,  473 
Meaning  of  word  "select,"  21 
No  contest  after  nine  months,  21,  412 
Equitable  title  veata  upon,  23 


(References  are  to  aectiona.) 
SELECTION  OF  ALLOTMENT— Coot. 

Alienable  upon,  except  tor  restrictions.  23 

Alienable  upon,  before  patent,  23 

Alienable  upon,  not  affected  by  Uftbillty  ot  contest.  2J 

Patent  relatea  back  to,  23 

No  asBlgoable  interest  prior  to,  23 

Deed  In  anticipation  of,  void,  23 

Not  estopped  by  covenant  In  deed  executed  prior  to.  Zi 

Subsequently  acquired  title  does  not  iQore  to  granlee  it 

deed  executed  before,  23 
Covenaot  in  deed  tbat  In  case  or  cancellatloD  subseqnnt 

allotment  should  be  bound  by,  Told,  23 
Deed  executed  after.  In  pursuance  of  contract  made  ii^liin. 

valid,  23 
Deatta  prior  to.  restrlctlonB,  40 

What  IB.  under  Cherokee  AKreemeut.  Section  SO.  42 
"Before  receiving  hia  allotment."  meaning  of  In  SeMion  9). 

Cherokee  Agreement,  42 
ChoctawChlckaaaw 

Duty  to  Diake  application  for,  GO 

For  minors  and  incompetents.  60.  580 

Meaning  of  "select."  60 

No  contest  after  nine  monttis.  60 

Inception  of  title,  patent  relates  bach  to,  60 

Vests  equitable  title,  62 

Title  upon,  sufficient  to  support  conveyance.  62 

Title  upon,  aufflcient  to  support  ejectment,  62 

Title  upon,  not  affected  by  liability  to  conlest.  62 

No  assignable  Interest  prior  to.  63 

Deed  in  a;iticipation  of.  void.  63 

Before,  no  interest  subject  to  devise.  63 

Contract  before,  to  convey,  void,  63 

Contract  before,  no  liability  on  covenant  of  warranty.  C3 

Deed  executed  after  In  pursuance    of    contract    nude  ^ 

fore,  valid,  63 
Rights  of  Mississippi  Choclaws  upon,  subject  lo  condiii'" 

subsequent,  64 
Act  April  21.  Ii)ti4,  did  not  authorlec  sale  before,  82 
Death  before,  restrictions,  88 
"Before  receiving  his  allotmeni,"  meaning  of  Id  Secllw  2 

Supplemental  AKreement,  t^l 
What  Is.  under  Section  22,  Supplemental  Agreement.  91 
Preedmaii.  death  of,  prior  to  selection,  90 
Death  before,  descent,  530 
Creek 

Set  aside,  rights  of  third  parties,  310 

Equitable  title  vests  upon,  112 

Title  upon,  sufficient  for  conveyance,  112 

Title  upon,  sufficient  to  maintain  ejectment,  112 

Title  upon,  not  affected  by  liability  to  contest.  112 

No  asalKiiable  interest  prior  to,  113 

Deed  lt\  \mi.\c\\iEA\oT»  cA.  \tA4,  \li 

Provision   \n   AeeA  V\\a.V  M.  »a\BCVSmi  c«m»£v<e&  VuudB  sn*"! 

queiillv  se\et\.eCi.  a^ii\\\wt  tovwe^i^,  ■*'iW\'ft 
No  dev^saW*!  MvlwesV  ^t\oi  \.o. "Wi 


I 
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lELECTION  OP  ALLOTMENT— Cont. 

Contract  before,  no  liability  on  covenant  of  warranty,  113 
Deed  executed  after  in  pursuance  of  contract  made  before, 

valid,  113 
Deed  executed  before,  subsequently  acquired  title  will  not 

inure  to,  113 
Death  prior  to,  restrictions,  129 
"'Before  receiving  his  allotment,''  meaning  of  in  Section  28, 

Original  Agreement,  129 
Allotment  under  Curtis  Act,  not  receiving  his  allotment,  182 
Death  before,  descent,  628,  629 

iEMINOLES 

Who  were,  144 

Where  resided  prior  to  removal  to  Indian  Territory,  144 

Removal  of,  resulted  in  Seminole  War,  144 

Dissensions  between  Seminoles  and  Creeks  in  Indian  Territory, 

Treaty  of  Fort  Moultin,  144 

Cession  of  lands  east  of  the  Mississippi  to  United  States,  144 
Became  integral  part  of  Creek  Nation,  144 
Provision  for,  in  treaty  between  Creeks  and  United  States  of 
February  14,  1833,  144 

Tribal  title  to  Seminole  Nation,  144 

TiUe  of  allottee,  144 

Roll 

Completed  and  approved,  when,  141 

Nation  of  full-bloods,  142 

No  right  by  intermarriage,  142 

Citizens  by  blood,  142 

Citizens  by  adoption,  142 

Freedmen,  142.    See  Freedmen 

Classification  by  Commission,  142 

No  provision  for  determining,  in  Original  Agreement,  142 

Provision  of  Supplemental  Agreement  for  determining,  142 

Children  enrolled  under  Act  March  3,  1905,  142 

Enrollment  of  new-borns  authorized,  737 

Freedmen,  who  were,  143 

Freedmen,  integral  part  of  nation,  143 

ffi»IINOLB  ORIGINAL  AGREEMENT.  678-696 

First  treaty  to  be  adopted  by  both  United  States  and  tribe, 

3,  141 
Ratified,  adopted  and  approved,  when,  3,  141 
Not  to  effect  existing  treaties  except  where  inconsistent,  691 
To  be  binding,  when,  695 
Curtis  Act  repealed  by,  to  what  extent.  693 
As  to  restrictions  on  homestead,  modified  by  Act  March  3,  1903, 

696 
No  provision  in,  for  determining  membership  of  tribe,  142 

iSMINOLE  SUPPLE:MENTAL  agreement,  698-701 

When  adopted  and  ratified,  141 

Effective,  when,  701 

ProviBion  tor  determining  memberBliVp  ol  ItVto^,  \^'^ 


(R«f«r«nea>  ■>«  to  HCttons.) 

SHAWNEES 

Contract  between  Shawnees  and  Cherokees,  13 
Incorporated  Into  Clierokee  tribe,  13 
No  separate  roll  of,  13 
Status  of  allottnentB  to,  13 
Who  were.  13 

Lands  ol.  restricted  to  same  extent  as  other  memtwrs  ol  trlbt. 
25 

SUWHUR 

Ceded  to  United  States,  61* 
Amount  ol  land  Included  In,  ltT4 

SUPBRINTBNDEMT  OF  FIVE  CIVILIZED  TRIBES 
OIBce  created,  when,  S19 
Duties  ot.  2.  819 

Successor  to  Commissioner  ot  Five  Civilized  Tribes.  2 
Authorized  to  approve  uncontested  leases,  other  than  lor  oU 
and  gas,  824 

SURPLUS 
Cherokee 

Name  applied,  to  what  part  of  allotment.  20 

Allotted,   restrictions  on,  under  .Cherokee  Agreement.  '■'- 

419.  420 
Removal  of  restriction  on,  of  member  not  of  Indian  blood 

by  Act  April  21,  1904,  35 
Death   of   member   prior  to   selection,   restriction  on  under 

Cherokee  Agreement,  40 
Death  of   member   after  selection,   restrictions  on,  onder 

Cherokee  Agreement,  44 
Designation  as.  of  lands  of  members  dying  before  ^ele^ 

Clon,  Ineffectual.  41 
Of  deceased  minor,  alienation  of  as  affected  by  Act  Apnl 

21.  1904,  46 
Inherited,  after  Act  April  21,  1904,  45 
Choctaw-Chickasaw 

To  what  part  of  allotment,  name  applied.  5S 
None  to  freedmen.  entire  allotment  homestead.  59 
Allotted,     voluntary    alienation     of,     under     SupplemenUl 

Agreement,  69 
Issuance  of   patent    prerequisite  to   alienation   of  in  oar. 

three  and  five  years,  70 
"Issuance  of  patent,"  what  is,  71 
Date  of  patent,  what  is.  72 
Enpiralioii  of  tribal  Kovernments,  73 
When  patents  were  issued,  71 
Rest/ictions  upon,  ot  members  not  of  Indian  hlood  remoieii 

by  Act  April  21,  1904.  80 
Act  of  April  21.  1904,  did  not  affect  exemptions,  S4 
Ot  tu\l-b\ood6  aa  aBeTi\.ft4  bv  Act  April  26.  1906.  85 
ReBlrlcUon  uvo^>  ttnAw  k'ua'*.^,  M,i%%'aj«i.V  «6 
Reatrlctiona  on  \iTi4et  'aij.^T>\'aia'«o.\»\  tiC(iwi«tiv.,vis.,^v     I 
Inherlled.  resMVcVVoM  o^,  ^^ 


INDEX.  789 


(References  are  to  sections.) 

URPLUS— Cont. 

Creek 

Name  applied,  to  what  part  of  allotment,  109 

Allotted,  restrictions  on,  under  Supplemental  Agreement, 

117,  118 
Inherited,  restrictions  on,  137 
Of  adult  non-Indian  members  alienable  under  Act  April  21, 

1904,  123 
Death  of  member  prior  to  selection,  restrictions,  129 
Infierited,  of  minor  restrictions  as  afPected  by  Act  April 

21,  1904,  139 

Seminole 

Restrictions,  applicable  to,  151 

Restricted  until  date  of  patent,  151 

Patent  to  be  issued  by  last  principal  chief  of  tribe,  151 

By  Act  March  3,  1903,  tribal  government  not  to  continue 

longer  than  March  4,  1906,  151 
Existence  of  tribal  government  extended,  151 
Constitutionality  of  extension  of  existence  of  tribal  govern- 
ment, 151 
Issuance  of  patent  terminated  restricted  period  upon,  148. 

151 
Patents  were  issued,  when,  148,  151 
Name  applied,  to  what  part  of  allotment,  145 
Restrictions  upon,  effect  of  Act  April  21,  1904,  152 
Allotted  of  minors,  restrictions  on,  effect  of  Act  April  21, 

1904,  153 
Allotted,  of  minors  after  majority,  effect  of  Act  April  21, 

1904,  153 
Inherited,  restriction  on.  158 
Inherited,  of  member  dying  before  selection,  restrictions, 

156 
Restrictions  upon  under  Original  Agreement,  681 

AXATION 

Limitation  of  the  taxing  power  of  state  over  lands  of  Five 
Civilized  Tribes,  296 

Exemption  from  included  within  restrictions,  298 
Exemption  from  of  restricted  inherited  land.  298 
Exemption  from,  of  homestead  of  allottee  leaving  issue  born 
since  March  4,  1906,  198 

Exemption  from,  of  full-blood  Indian  heirs,  298 
ETxemption  by  treaty  stipulation,  299 

Choctaws  and  Chickasaws,  300 

Choctaw  freedmen,  301 

Chickasaw  freedmen,  301 

Mississippi  Choctaws,  302 

Cherokee  homestead,  303 

Cherokee  surplus,  304 

Creek  homestead,  305 

Creek  surplus,  306 

Seminole  homestead,  307 
Seminole  surplus,  308 


(Refei 
TAXATION— Com. 

By  cities  ana  towns  In  the  Indian  Territory,  3T3 

Lands  trom  which  rBstrictions  removed,  taxable,  776.  701 

Subject   to   teBtrlctlona,    exempt,   as    long   as    title   remain)'  ir 

original  allottee,  7T6 
Of  railroads  hy  cities  and  towne  Id  Indian  Territory,  781  | 

TBL.EORAPH  AND  TELEPHONE  LINES 
Basemeut  acrose  Indian  lands,  712 
TazAtlon,  713 

Regulation  by  towns  In  Indian  Territory,  713 
Manner  at  acquiring  rlglit  of  way  tbrougb  Indian  Terrllorj, 
827-83E,  83S-8G7 


TOWNSITBS 

Townsite  commUeioner  for  each  tribe,  374 

Platting  and  survey  of.  374 

Appraisemeat  of  lots,  374 

Owner  of  improvements  upon  town  lots,  option  to  purchae?.  '') 

Sale  of  unimproved  lots.  376 

Parks,  cemeteries,  etc..  377 

Deeds  to  town  lots,  37S 

Lots  occupied  by  miners  reserved  from  sale,  379 

Platting  of.  by  Secretary  of  Interior,  706 

Copies  of  plats  of.  where  deposited,  705 

TowQsite    commissions    may    be    appointed    for    CreehB  ml 

Cherokees.  706 
Townsite  commiHsions  in  each  town  authorized,  706 
Hay  be  platted  by  town  authorities,  706 
Limits  and  corporate  limits  need  not  be  Identical.  706 
Authority  of  Secretary  of  Interior  to  segregate,  707 
Platting  of.  under  Curtis  Act  confirmed,  707 
Cemeteries,  816 

Purchase  price  of  lots  forfeited  for  nonpayment.  817 
Lots  reserved  for  miners,  sale  of,  761 
Failure  to  pay  purchase  price.  elTect  of,  762 
Section  13  of  Act  April  26.  1906.  not  to  apply  to  townsites.  lew 

tofore  established  by  Secretary  of  Interior.  80; 
Platting  of  by  private  parties.  727 
Vacancy    in    townsite   commission    In   Choctaw-CbichasaT  N** 

tlons,  how  tilled.  719 
Vacancy  in  townsite  commission,  how  filled.  708 
Cherokee 

Set  aside  by  pommiasion.  441 

Not  to  exceed  640  acres,  441 

Improvements  upon  lands  segregated  for.  442 

PlatUaR.  &^VTa\K&\  &vi&  A^a^oaal  of.  442 

Towna  ot  \«B6  ttian  "i^*!  \"a\«,\.\\a.-Ql<*,  V,ft 

price,  444 
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(References  are  to  sections.) 

VNSITES— Cont. 

Lots,  without  Improvements,  purchase  at  what  price,  445 
Town  lots,  no  possession  under  tribal  laws,  purchase  at 

what  price,  446 
Lots,  no  Improvements  or  possession,  sale  of,  447 
Town  lots,  payment  of  purchase  price,  448 
Lots,  sale  of,  at  public  auction,  449 
Lots,  appraisement  of  improvements,  449 
Lots,  unimproved,  terms  of  sale,  450 
Platting  of  towns  of  less  than  200  inhabitants,  451 
Cemeteries,  452 

United  States  to  pay  expense  of  platting,  453 
Lots  unsold,  not  taxable,  454 
Church  and  parsonage  lots,  456 
Vacancy  in  commission,  how  filled,  457 
Court  houses,  lots  for,  460 
Patents  to  lots,  how  executed,  461 . 

Choctaw-Chickasaw 

Townsite  commission,  appointment  of,  491 

How  laid  out  and  platted,  491 

Lots,  owners  of  Improvements,  preference  right  to  pur- 
chase, 491 

Lots,  purchase  price  of,  how  paid,  491 

Lots,  failure  of  owner  of  improvements  to  purchase,  492 

Lots  sold  at  public  auction,  493 

Lots,  payments  for,  how  made,  494 

Unsold  lots  not  taxable,  495 

Lots  not  taxable  until  purchase  price  paid,  495 

Cemeteries,  498 

Elxpense  of  not  to  be  borne  by  tribes,  499 

Lots  reserved  for  churches  and  parsonages,  501 

Lots  reserved  for  miners,  502 

Townsites  reserved  from  allotment  under  Supplemental 
Agreement,  538 

Act  of  May  31.  1900,  confirmed,  557 

Additional  acreage  for,  558 

Lands  reserved  for  by  Secretary  of  Interior  not  to  exceed 
160  acres,  559 

Lands  reserved  for,  compensation  for  improvements,  560 

Commission,  vacancy  in,  how  filled,  561 

Commissions,  additional  appointed,  562 

Lots,  deed  to,  when,  563 

All  lots  to  one  purchaser  in  one  deed,  564 

Towns  of  less  than  200  people,  565,  566 

Creek 

To  be  platted  in  accordance  with  Act  May  31,  1900,  604 

Act  May  31,  1900,  599-604 

Lots,  right  of  one  in  possession  with  improvements,  605,  606 

Lots  without  improvements  to  be  sold,  608 

Lands  laid  out  into  lots,  right  of  one  in  possession,  609 

Lots,  payment  for,  how  made,  610 

Lots  purchased  by  Creek  citizens,  ex^m^X.  Vc^xcx  ^<5?^V8»,  VCS. 

Unsold  lota  not  taxable,  612 

Cemeteries,  613 


T0WNS1TB8— Cont 

Sites  for  court  housei,  014 

Henry  Kendall  College,  61E 

Nasaretli  Institute,  SIG 

Churches,  parsonftgea,  etc.  Bit 

Patents  for  lots,  how  execated,  tit 

ConTeyances  to  b«  approred,  SSO 

Reaerred  from  allotment,  628 

United  States  to  pay  expense  of  platUug,  686 

Under  Supplemental  Agreement,  664 

Cemeteries,  666,  666 


TREATIES  WITH  INDIAN  1 

Indian  tribes  capable  of  contracting,  6 

Not  a  contract,  6 

Means  adopted  for  exercise  of  legislative  autborlty,  6 

Effective,  not  as  treaty,  but  as  act  of  Congress,  6 

Congress  not  precluded  thereby,  6 

Obligation  of  United  States  under,  moral  only,  6 

No  vested  right  In  tribe  by,  6 

Rights  of  members  and  tribes  under  distinguished,  6 

Vested  right  of  members  under,  protected  by  constltnlion.  t 

TRIBAL  COURTS 

Abolished,  3,  236,  238 

Of  Choctaws  and  Chlckasaws  BboUshed.  when,  23S 
No  jurisdiction  over  whites  la  Indian  Territory,  3,  23S-Z39 
Tribal  courts  aboUehed,  404 

Acts  abolishing,  when  elTectlve  as  to  Creeks,  Choctaws.  ChlcU 
saws,  404 


TRIBAL  LAWS 

General  Council  not  to  have  authority  over,  1 

Abolished,  2,  3 

Members  of  tribes  amenable  to,  1.  237,  238 

Superseded  by  Arkansas  law,  237.  238 

Not  to  be  enforced  by  United  States  courts,  402 

Acta  and  ordinances  of  Cherokee  Council  subject  to  approTilo' 

President,  711 
Acts  and  ordlaances  of  Choctaw-Chickasaw  Council  aub]«i  •■ 

approval  of  President.  504 
Acts  and   ordinances  of   Creek   Council   subject  to  appronl  <^ 

President.  644,  711 
Acts  and  ordinances  of  tribal  councils  subject  to  appravtl  V 

President,  353,  786 

TRIBAL  GOVERNMENta 

Cherokee  not  to  coiiUTiiift  \oti%m  *iwi  Usa'Sfc  V«fifc, «« 
Choctaw-CWckaaaw    totiVVwi^i  ^^i  Algols  iw*  ^ws^^toSs. 


INDEX.  793 


(References  are  to  sections.) 

fllBAL  GOVERNMENTS— Cent. 

Creek  to  expire  March  4,  1906,  648 
Expiration  of  Seminole,  patents  to  issue,  687 
Seminole,  not  to  continue  longer  than  March  4,  1906,  696 
Elxistence  of  all  tribal  governments  extended,  738,  786 

NALLOTTBD  TRIBAL  LANDS 

To  be  sold  by  Secretary  of  Interior,  769 

Of  Choctaws  and  Chickasaws,  preference  right  of  freedmen  to 

buy,  769 
Sale  of,  for  school  purposes  authorized,  803 
Choctaw-Chickasaw,  to  be  sold,  how,  525 
Rules  and  regulations  governing  sale  of,  1143 
To  be  sold  for  purpose  of  equalizing  allotments,  598 
Creek,  authorized  to  be  sold  by  Secretary  of  Interior,  728 

NITED  STATES 
Title  to  America 

Based  upon  discovery,  4 

Relations  between  discoverers  and  Indians,  4 

Rights  recognized  in  the  Indians,  4 

Rule  recognized  by  European  nations,  4 

Political,  not  judicial  question,  4 
Relation  of  Indian  tribes  to  United  States 

Anomalous  character,  5 

Ultimate  dominion  over  asserted,  5 

No  complete  sovereignty  in  Indians,  5 

Relation  of  guardian  and  ward,  5 

Ebcclusive  right  to  extinguish  Indian  right  of  occupancy,  5 
Authority  of  United  States  over  the  Indians 

Source  of,  5 

EiXercise  of,  political,  5 

Extends  to  tribal  affairs  and  property,  5  ' 

Cannot  be  controlled  by  courts,  5 

Policy  to  exercise  authority  by  treaty,  6 

Exercised  through  Congress,  5 

Plenary,  5,  7,  8 

May  dissolve  tribal  governments,  8 

May  distribute  and  allot  tribal  property,  8 

May  impose  restrictions,  8 

Act  June  28,  1898,  valid  exercise  of,  8 

May  determine  membership  of  tribes  for  purpose  of  allot- 
ment, 8 

For  Congress  to  say  when  authority  shall  end,  8 

May  maintain  suits  to  enforce  restrictions,  8 

May  remove  restrictions  prior  to  termination,  8 

May  extend  restrictions  beyond  original  term,  8 

May  impose  restrictions  upon  land  that  is  unrestricted,  8 

Consent  of  tribes  to  allotment  not  necessary,  8 

Treaty  valid  only  as  act  of  Congress,  6 

Not  precluded  by  treaty,  6 

No  vested  right  in  tribe  by  treaty,  6 

Rights  in  members  and  in  tribes  as  political  entities  dis- 
tinguished, 6 

Rights  Id  memders  vested  under  IresXy,  ^to\.^<iX^^  Vj  ^«^ 
Btitution,  6 


(Ref*r«ncfla  an  to  sections.) 
UNITED  STATES  COURT 

First  establlsbed,  wtaen,  234.  1 

SeflBiotL  held  at  Muskogee,  234 

DlvlslotLfl.  what  compiised,  234,  314 

Judicial  districts  created,  234,  337 

Judicial  districts,  what  comprised,  234,  337 

Western  district  created,  234 

JurisdlcUon  of.  235-238.  1 

Jurisdiction  over  members  of  tribes,  33B-238,  2 

Consent  by  tribes  to  establish  meat,  1 

Jurisdiction  under  Act  June  7,  1897,  2 

Probate  Jurisdiction  over  estates  of  minora  and  Incompslei 

220 
Courts  of  superior  Jurisdlotton.  220 
Jurisdiction  of  under  Act  March  1,  18S9,  310 
Jurisdiction  of  under  Act  May  2,  1890,  313 
Clerk  of.  duties,  314 
Venue  of,  under  Act  May  2,  1890,  315 

Attacbments  and  execution  upon  judgments  obtained  in,  311 
Jurisdiction  of  controversies  between  citizens  and  nonclltwi 

323 
Clerks  of.  to  Issue  marriage  licenses,  325 
Clerks  ot,  ex  officio  recorders.  325 
Additional  Judges  appointed,  338 
Venue,  under  Act  March  1,  1895,  339 
Jurisdiction  of  under  Act  March  1.  1895.  340 
Jurisdiction  extended  over  Indians,  349 
Jurisdiction  of,  under  Act  June  7.  1897.  349 
Additional  Judge  of,  appointed,  364 
Jurisdiction  of  In  Seminole  Nation,  692 
Full  probate  Jurisdiction  conferred  upon,  whether  Indian,  trw 
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